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Note:

Some pages in this document have been purposefully skipped or blank pages inserted so that this 
document will copy correctly when duplexed. 



CLEAR VALLEY 

ENVIRONMENTAL FARM, LLC 

CLEAR VALLEY 

ENVIRONMENTAL FARM II, INC. 

14067 McLaughlin Extension Road 

Mount Vernon, Washington

      98273

January 16, 2007 

Betsy Stevenson, AICP, Senior Planner 
Skagit County Planning & Development Services 
1800 Continental Way 
Mount Vernon, Washington  98273 

RE: Response to September 15, 2006, request for Additional Information for Grading Permit 
BP06-0669 

Dear Ms. Stevenson: 

On June 27, 2006, Clear Valley Environmental Farm, LLC, and Clear Valley Environmental 
Farm II, Inc. (together, the “Applicant”), filed with Skagit County an application for a Grading 
Permit.  The County gave the application Application No. BP06-0669.  The application is related 
to the Applicant’s planned creation of a wetland mitigation bank on certain property in Skagit 
County, a bank that we believe will be a boon to everyone in Skagit County. 

On September 15, 2006, you sent the Applicant a letter saying that the application was complete 
for review purposes, but that based on (1) an initial review, and (2) comments received from the 
public during the comment period for the Notice of Development, “some additional information 
will need to be submitted.” 

In your letter, you followed that statement with a number of requests and questions.  You also 
enclosed the letters that you had received from the public, commenting on the Application. 

With this letter, we are sending you a bound document containing our responses to your 
September 15 letter.  Our objective is to answer each and every one of your comments and 
requests, and of the public comments, to your satisfaction, to further demonstrate the fact that our 
application should be granted.  

Your letter, and the public comments, covered a number of different areas, and our responses 
required several different kinds of knowledge and expertise.  We, the Applicant, were able to 
answer some of the requests.  Other requests required scientific expertise.  For those responses, 
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we turned to our environmental experts, Herrera Environmental Consultants, Inc.  Still others 
required legal expertise.  For these responses, we turned to our attorneys, Brent Carson, Esq., and 
Buck & Gordon LLP. 

The number of requests, the varied subject areas, the overlapping of some of the comments, and 
the fact that three of us are responding, created a challenge related to the organization of the 
response document.  We have made every effort to make our responses accessible and 
informative, both upon first reading, and as a later reference tool.  Here is the way it is organized. 

First, we have included this cover letter and a Table of Contents.  We have then broken the rest of 
the bound document into tabbed sections. 

Section A of the document is a list of your questions and requests, taken from your September 15 
letter.  Your questions are numbered, 1 through 21.  At the end of each of your questions, we say, 
for instance, “See Response D-1.”  This will guide the reader to the applicable response, in this 
case Response number 1 in Section D of the bound document. 

Section B of the document sets out a copy of each public comment letter, reduced in size and put 
on the right hand side of the page.  We have highlighted each significant comment in each letter 
and have given that comment a number.  We respond to each such comment, by number, on the 
left hand side of the page. 

Where the comment needs a fuller explanation than can be made completely in the margin, we 
refer the reader to a more detailed response, for instance, “See Response E-7.”  This directs the 
reader to response number 7 in Section E of the bound document. 

Many comments are repeated in separate public comment letters.  In each case, we simply refer 
the reader to the response noted for the earlier comment. 

Having set out your requests and the public comments, the bound document then sets out the 
more detailed responses. 

Section C contains the Applicant’s responses.  It starts out with a Table of Contents.  Then, we set 
out our responses.  Our responses are numbered C-1, C-2 and so on.  Following the number of the 
Response is a parenthetical phrase that indicates the request or comment to which it responds.  
For instance, Response C-1 responds to the County’s comment number 2, found in Section A of 
the document. 

Section D contains the responses from Herrera Consulting.  It starts out with its own Table of 
Contents and then follows the same format as Section C. 

Section E is a Memorandum from Brent Carson, Esq., of Buck & Gordon LLP, setting out the 
responses to those requests and comments that require legal expertise.  Mr. Carson’s responses 
are numbered and cross-referenced in a slightly different way, but the effect is the same as that of 
Sections C and D. 

Finally, we include an Appendix, which starts with a full copy of your September 15 letter.  It 
includes our Archeological Report, Well Logs, and other data. 
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We hope that our responses answer all of your requests and the public comments, to your 
satisfaction, and that we can move to the next steps in this interesting process.  It goes without 
saying that we will be happy to answer any additional questions or provide additional information 
necessary to go forward.  Please contact Jerome Ryan at 360.202.9382 (and 
Jerome_Ryan@yahoo.com) or Jake Hodge at 360.333.5902 (and jamesbhodge@yahoo.com) with 
any questions, requests or comments. 

We look forward to your review and to a fruitful completion of our project. 

      Very truly yours,  

      Jerome Ryan 
 For Clear Valley Environmental Farm, LLC, and 

Clear Valley Environmental Farm II, Inc. 

cc:  Michael Spillane, Herrera Environmental Consulting, Inc. 
       Mark Merkelbach, Herrera Environmental Consulting, Inc. 
       Brent Carson, Esq., Buck & Gordon LLP 
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January 16, 2007 A-1 Skagit Environmental Bank Response 
to Skagit County and Public Comments

Section A—Skagit County Comments 
(see Appendix 1 for the original letter)

1. The issue has been raised regarding inconsistencies within the application materials.  
Specifically, inconsistencies between the grading application, JARPA and SEPA 
checklist.  The proposed phasing of the construction seems to create some confusion for 

the overall project scope in terms of total grading quantities along with the breakdown of 
grading quantities for each phase.  Also please note the location for material deposition 
and stockpiling onsite. 

See Response D-1. 

2. There have also been comments received regarding the scope of the project in terms of 
acreage and the overall property ownership.  Some early submittals include the transfer of 

development rights from the agricultural lands to the upland area in the eastern portion of 
the property for future residential cluster development.  Please provide information that 
accounts for the proposed use of the entire acreage owned by the applicant. 

See Response C-1. 

3. Please supply a detailed analysis of the existing and future needs for this proposal in the 
overall regional basin.  What types of resource needs are present in the service area and 

how are they addressed by this proposal?  Please provide a detailed description of the 
resource needs and their location within the service area.  Information generated as part 
of the service area determination should also be included. 

See Response C-2. 

4. There is conflicting information regarding the number of engineered log jams that are 
proposed for the project.  Please confirm the number and their locations.  

See Response D-2. 

5. Water and power line easements are mentioned in information submitted prior to the 
application for a grading permit.  Please note their location on the site map and indicate 

how the easements will be impacted by the proposed project. 

See Response D-3. 

6. Please conduct a cultural resource study for the project site and submit the findings for 

review.  You may wish to contact Rob Whitlam, State Archaeologist, at the Washington 
State Office of Archaeology and Historic Preservation for guidance on the scope of the 
study.  Mr. Whitlam can be reached at (360) 586-3080. 
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See the Cultural Resource Assessment for the Skagit Environmental Bank prepared by 
Northwest Archaeological Associates, Inc. in Appendix 2. 

7. Nookachamps Creek has been designated as a low flow stream, subject to the 

requirements of Chapter 14.24.300 through 14.24.360 of the Skagit County Code.  Some 
additional information will be required to address existing surface and groundwater 
characteristics.  Our department will rely on Gary Stoyka, hydrogeologist from the Public 

Works Department, to determine the scope of the information for the proposed wetlands 
mitigation bank construction.  Additional information may be required for the proposed 
residential development. 

Clear Valley Environmental Farm, LLC received additional comments (see Comments 8 
through 15) by Gary Stoyka (Skagit County) which are based on Hydrogeology Site 
Assessment Report requirements. 

Please provide the following information per the requirements of Skagit County Code 14.24.340: 

8. All well logs for wells/borings located within 1,000 feet of the project site that are 
available at the Health Department or the Washington Department of Ecology.  The 

locations of these wells relative to the project site should be shown on a map. 

See Response D-4. 

9. A description of the hydrogeological characteristics in the vicinity of the project site 
including a description of the lithology, static water level of underlying aquifers, and a 

depiction of the groundwater flow direction for both pre-construction and post-
construction conditions shown on a map. 

See Response D-5. 

10. Identification of potential sources of water quality impacts located within the area of 

hydrogeological influence of the project. 

See Response D-6. 

11. Identification of any wells, septic systems, or other structures that could be adversely 
impacted by the expected change in hydrogeological conditions. 

See Response D-7. 

12. Identification of any new groundwater discharge areas that may be created by the project, 

how these new discharge areas could adversely impact downgradient receptors, and any 
mitigation measures that may be necessary. 

See Response D-8. 
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13. Obtain a water right permit from the Department of Ecology or provide evidence that a 
water right permit is not required. 

No permanent wells are proposed for groundwater withdrawal. Ecology does not require 
water right permits for wetland re-establishment activities. 

14. The comment letters received during the comment period for the Notice of Development 
were forwarded to you on August 28, 2006 for review.  Please submit a response to those 
letters which address any pertinent issues raised regarding this proposal. 

Responses to public comment letters are addressed in Section B. 

15. As you know, the surface waters in the project area have 303(d) listings for stream 
temperature (TMDL Study).  Please submit information that addresses this issue as it 
relates to your proposal. 

See Response D-9. 

In addition to the above requested information, Skagit County Public Works Department has 
reviewed the proposal and supplied the following comments and questions.  Please address the 
following issues in a detailed response to Planning and Development Services: 

16. The H&H report uses 37’ (NGVD ’88) on the Skagit River as ordinary high water 
(OHW).  This is approximately 5 to 6 feet above flood stage (28’ –NAVD ’29).  OHW is 

not meant to measure flood stage, but the level perhaps of a 1 or 2 year flow.  A 37’ flood 
would be closer to a 10 year flow.  Stating that the OHW is this high creates the 
impression that the site is inundated by backwater from the Skagit River on a routine 

basis.

See Response D-10. 

17. Public Works needs greater details on where the excavated materials will be placed on 
the site.  The placement of 1.4 million cubic yards of material could have a noticeable 

effect on flood patterns depending on where it is located in the floodplain. 

See Response D-11. 

18. The grade and fill numbers are somewhat inconsistent.  The JARPA suggests only 65,000 
cubic yards of excavation but the plans indicate considerably greater quantities.  The 
applicant will need to show just what the fill and grade permit will be covering in greater 

detail.

See Response D-1. 
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19. Additional analysis of the East Fork Nookachamps is required.  The H&H study states a 
1.1 foot rise in the surface level at the boundary of the project.  More information will be 

required to show how far upstream this backwater effect will extend. 

See Response D-12. 

20. The analysis states that because the localized groundwater level will not be recharged by 
this rise in water level in the channel, there is no adverse effect to off site properties.

This analysis does not seem (to) consider the loss of capacity within the channel to 
convey additional flows before overtopping. Reducing the in-channel capacity means 
localized flooding at lower rainfalls. 

See Response D-13. 

21. Public Works has concerns that if the backwater effect extends far upstream, some offsite 
conveyances (ditch and pipe) that drain into the East Fork may be located with invert 
levels within the 1.1 foot rise, therefore minimizing their capabilities. 

See Response D-14. 

22. The applicants analysis shows an offsite impact from the Engineered Log Jam #2, located 
several thousand feet upstream from the property boundary.  The proponent discusses 
installing up to 5 additional ELJ with no information on their location or potential impact.  

It will need to be clearly stated that any additional in-stream modifications are not 
permitted under this permit. 

See Response D-15. 
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Section C—Applicant Responses to Comments 

Responses to Comments from Skagit County Planning Department 

Response C-1 

The County has asked for information that accounts for the proposed use of the entire acreage 
owned by the Applicant.  Several commenters also raised this question. 

The application that we submitted to the County for approval is limited to reestablishing, 
rehabilitating and enhancing associated wetlands along Nookachamps Creek and the East Fork of 
Nookachamps Creek on the 374 acre wetland bank site.  (Only about 305 acres of that 374 acres 

is farmland.  The rest is streams, stream banks, buffers and other property that is not cultivated.)  
While we had to acquire the entire 804 acre Clear Valley Farm property from Loren and Arlene 
Korthuis, we are not asking for approvals for any new uses on the remainder of the Farm 

property under the current application.  The scope of the wetland bank project and the County’s 
review of the permit application should be limited to the 374 acre wetland bank project site and 
the wetland enhancement proposal.  Any future use of the remainder of the Clear Valley Farm 

property is a separate question, subject to future County review, independent of this application. 

To address questions and concerns raised by members of the public regarding potential loss of 

agricultural lands on the entire Clear Valley Farm, we are voluntarily offering to preserve a 
significant portion of the Clear Valley Farm property in continued agricultural use.  Our 
complete agricultural mitigation proposal, which also includes a proposal to acquire development 

rights on other properties to add to the base of permanently protected agricultural lands, is 
presented in Response C-7. 

One element of our voluntary agriculture mitigation plan is to protect from future development at 
least 300 acres of the Clear Valley Farm property adjacent to the wetland bank site.  We will 
protect this adjacent property by imposing agricultural use covenants or transfer of development 

rights.  Figure C 1 shows the entire Clear Valley Farm property, the wetland bank site on which 
the wetland mitigation bank will be established, and those areas of the Farm property that will be 
protected from development so that agricultural uses will remain. 

Figure C-1 also delineates portions of the wetland bank site that will remain protected as buffer 
areas and those portions that may be sold in the future to third parties. 

We have previously disclosed to the County that a 37 acre portion of the adjacent land may be 
sold to a local building company; the building company proposes to process a Long CaRD under 

Section 14.18.330 of the Skagit County Code.  This area is shown in Figure C-1.  That project is 
independent of the proposed Bank and may proceed without the Bank and visa versa.  If and 
when a Long CaRD is proposed, it will be reviewed by the County under applicable criteria 

including an independent analysis under SEPA.  The Long CaRD, if approved, would transfer 
development rights from the 804 acres of the Clear Valley Farm property that we own to this  
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37 acre site, in order to permanently retain those acres in agriculture.  If the Long CaRD is not 
proposed or is not approved, Clear Valley will still impose the agricultural protection covenant 

on the property as shown in Figure C-1 to guarantee long term protection for these lands in order 
to partially mitigate for the concerns express by the public regarding potential loss of agricultural 
lands.

Only about 15 of the 37 acres proposed for the Long CaRD have ever been cultivated or grazed. 

Figure C-1 shows the area (about 226 acres) that may be conveyed to the Skagit Land Trust.  
This land includes Barney Lake and some land that is now used for agriculture.  Figure C-1 also 
shows portions of the Farm property with existing homes and structures that may be sold to third 

parties.  Those properties or portions of those properties within the area marked on Figure C-1 
for agricultural use protection will be subject to an agricultural use covenant or will have its 
development rights sold, so that these agricultural lands will be protected in perpetuity. 

Response C-2 

The County has asked for a description of the resource needs and their location within the service 

area.

In our review of the applicable criteria and standards to obtain necessary land use approvals for 

this project, we are unaware of any requirement that we must demonstrate existing and future 
need for this proposal.  Like all private applicants for land use approvals, we have developed our 
own market analysis and we have determined that this proposal is economically feasible and will 

be supported by expected market demand.  We do not see the relevance to the regulatory process 
of the information requested concerning existing and future needs of this proposal.

Where credits may be used, for which type of impacts, and under what applied ratios, are issues 
that are being addressed directly with the MBRT.  The Corps of Engineers, the Department of 
Ecology and other members of the MBRT must address these issues in their reviews and in the 

Bank Instrument in the process of certifying our bank.  These issues do not appear to be relevant 
in the context of the land use permits being sought from the County. 

That being the case, however, we would like to answer the question, as we interpreted it after 
telephone discussions with you. 

First, our scientific and other analysis have determined that we will in fact be establishing the 
type of habitat that will be unavoidably damaged by future development in Skagit County.  This 
means that our wetland site will in fact be available as a source of mitigation for that future off-

site unavoidable damage.  As we have told you orally, those decisions are ultimately made by the 
Corps of Engineers and by the Department of Ecology, which are responsible for granting 
permits for damage done to wetland habitats, and which will oversee the types of mitigation that 

are allowed, and in particular whether our credits will be available for that mitigation. 
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Second, one reason that we have chosen this site for restoration is because it was a functioning 
wetland in the not so distant past.  We will make every effort to restore, or encourage the 

restoration of, what was there, and what was functional, before.  We have also studied wetland 
“reference sites” in the area that are functional and sustainable, and will pattern much of our 
restoration on what we have found on those sites.  Finally, we are basing much of our action on 

studies and recommendations by the Department of Ecology, and on the experience and advice 
of our consultants, who have been responsible for many successful restoration projects.  For all 
of these reasons, we believe that the restoration that we propose will be successful and 

sustainable. 

Responses to Comments from Friends of Skagit County 

Response C-3 

The project does not inflate the prices per acre from agricultural land. 

We have already purchased the property upon which the wetland bank will be created, and the 
purchase price has been paid.  We do not think that the purchase price already paid for a property 
should impact the question of whether a grading and construction permit should be granted to 

restore the property.  In effect, we conjecture, the argument suggested by the comment is that if 
the permit is denied, it will inhibit other potential purchasers from making the same kind of 
investment at the same price per acre and from undertaking similar projects.  This hardly seems 

rational.  The decision to grant our application should rest on existing laws, rules and regulations, 
and not on what might happen to real estate values in future unrelated transactions should this 
application be granted. 

The argument seems fallacious for another reason.  It seems to argue that transactions should not 
go forward that might increase the market value of property.  But a restraint on the market value 
of property in this way seems to us to benefit only some.  Other property owners might want an 

increase in the market value of their property. 

We doubt that a desire to depress property values is a legitimate state interest in any case.  Even 
if it were, however, if in fact the majority of the community wants to constrain the sale of land, 

restrict its value, or depress its price, by putting involuntary restrictions on the use or sale of 
property, then the proper steps for doing so would seem to be direct and legislative action, and 
not indirect action. 

That being said, we disagree that the sale of this farm has or will have an effect on the value of 
much if any of the farmland in the Skagit Valley. 

The reason is simple.  The portion of the Farm that we are restoring as a wetland bank is 

different from most farm land in the Valley.  It has special and very peculiar characteristics that 
do not apply to farm land in the Valley or the County.  In the language of real estate sales and 
valuation, this land has no “comparables.”  That is in fact why we chose it. 
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There are a number of reasons why the land that we are restoring to its wetland character is 
unique.  To cite but a few: 

1. Proximity to riparian corridors (Nookachamps Creek and East Fork of the 
Nookachamps Creek).  This enables part of the restoration to include 
riparian restoration, and, therefore, increase its ecological diversity. 

2. Size. The property is large, 805 acres, which enables a large scale 
restoration to take place, and enables the choice of the best acreage to 

restore.  This increases the economic viability of the restoration project, by 
lowering costs per acre.  It also increases the ecological value of the 
project because of the ability to pick the highest quality areas to restore. 

3. Location.  The proximity of the property to developing urban areas.  The 
property is close to the City of Mount Vernon and its Urban Growth 

Areas.  We can trade credits in only a limited ecological area.  There will 
be a good deal of high density development in these areas, creating a 
demand for credits. 

4. Historical Wetland.  The property was historically a wetland, and was 
not cleared for agricultural purposes until 40 to 60 years ago.  This means 

we have far greater certainty of being able to restore it, with far less cost 
and effort. 

5. Ecological Attributes.  When restored, this particular property will 
provide  an especially wide diversity of ecological habitats, which 
provides a much wider market for sale of compensatory credits. 

6. Freshwater Wetland.  The property will restore a large freshwater 
wetland.  Much of the land available for restoration in Skagit County is 

west of Interstate Highway 5, in the tidal-influenced areas of the Skagit 
Delta, and therefore would be saltwater restoration.  Most of the impacts 
to wetlands in Skagit County are to freshwater wetlands.  The statutory 

requirement is  that impacts be mitigated “in-kind.”  This means that 
impacts must be restored with like ecological mitigation.  Therefore, 
impacts to fresh water wetlands must be mitigated with fresh water 

restoration projects. 

In the search for an appropriate property within Skagit County, this was the only property that 
we found that had all of these attributes in such abundance.  This property is highly unusual, and 

this is what justified  the price that we paid for it.  As we said above, the land does not have 
comparables, or at the very most has very few comparables, in Skagit County. 

(It stands to reason that if there were much other land in the Skagit Valley that had satisfied our 

needs, we would not have paid such a high price for what we did buy.  We would have gone to 
other sellers, and would have driven the price down by bargaining.  In fact, this land was tied up 

wp4   /04-02822-003 section c.doc

January 16, 2007 C-7 Skagit Environmental Bank Response 

to Skagit County and Public Comments



Skagit Environmental Bank Response to Skagit County and Public Comments 

by the Trust for Public Land and other environmental restoration organizations for some time, 
and we were forced to wait for years for those deals to collapse before we could go forward with 

our offer to Mr. and Mrs. Korthuis.  If other property in the Valley had been suitable for a 
wetland bank, we would have bought that other property and moved ahead long ago.) 

As additional support that our purchase has not increased the price for general agricultural lands 
in Skagit County, we refer you to the determinations made in three other appraisals. 

Little, if any, of the rest of the land that we purchased, is suitable for development as a wetland 
bank.  We have used all of the land for that purpose that was practical.  We commissioned an 
appraisal of all of the rest of our land (for financing purposes) and asked to have it appriased at 

its highest and best use.  The appraisal that we got back valued the land at $1,200 an acre!  We 
would have loved a higher appraisal.  Don Montgomery (MAI) of Follis Realtors, Bellingham, 
Washington did this appraisal. And he did it with full knowledge of the price that we were going 

to pay for the property.  That price did not have the effect of increasing the value of the farmland 
that we had deemed unusable as wetland bank property. 

We propose to sell some of the land to the Skagit Land Trust for conservation and agricultural 
purposes.  Under Federal law the Skagit Land Trust is required to get an independent appraisal of 
the property it plans to buy.  The Skagit Land Trust had Mr. Montgomery do a separate 

independent appraisal of the farmland and critical area that the Skagit Land Trust proposes to 
purchase.  He gave the Land Trust the same estimate of value; that is, $1,200 per acre.  The Land 
Trust then had his appraisal reviewed (as required by law) by another appraiser who agreed with 

Mr. Montgomery’s valuation, again with full knowledge of the price we had paid for the 
property.

In short, the price that we paid for the property had no effect whatsoever on the appraised value 
of land right next door to our wetland bank.  It is hard to believe that our purchase is going to 
provide upward pressure on ordinary farmland in other parts of the Skagit County. 

Response C-4 

One commenter referred to policies relating to the provision of buffers between conflicting uses 
of land. 

Adequate buffers will be established around the bank, satisfying this policy.  The primary 
purpose of the buffer area is to protect the wetland bank from uses of the surrounding areas.
(Farming activities, for instance, may have a negative impact on the bank.).  However, these 

buffers will also mean that the surrounding areas do not have to limit their current land uses to 
avoid hurting the bank.  The buffers are created on the wetland bank, and not  on lands outside of 
the wetland bank. 

The basic plan is (as shown on Figure C-2): 
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Skagit Environmental Bank Response to Skagit County and Public Comments 

1. To establish a 150 foot buffer on the portions of the wetland boundary 
where we do not have immediate control over the adjacent land. 

2. To establish a 50 foot buffer on the portions of the wetland bank where we 
have immediate control over the adjacent land, and can therefore 
implement land use limitations that require appropriate land. 

In order to determine the location and width of each buffer edge we first used the Washington 
State wetland rating system for Western Washington – Revised (Hruby, 2004. Washington State 
Department of Ecology Publication # 04-06-025).  Using the wetland rating forms we estimated 

the conditions that will exist 10 years after construction. The score for Water Quality Functions 
is 16, for Hydrologic Functions is 26, and for Habitat Functions is 25. The total score is 67, 
which ranks the mature Bank site as a Category II wetland. 

Next, we determined the buffer widths and locations of various width buffer areas around the 
wetland bank site using Wetlands in Washington State - Volume 2: Guidance for Protecting and 

Managing Wetlands (Granger, T. et. al. 2005; Washington State Department of Ecology. 
Publication #05-06-008).  The guidance we used is from Appendix 8 of the document titled 
Guidance on Widths of Buffers and Ratios for Compensatory Mitigation for Use with the 

Western Washington Wetland Rating System. We chose to use Buffer Alternative 3 which uses 
the wetland category, the intensity of impacts from surrounding areas, and the wetland functions 
in defining specific buffer widths necessary to protect the bank wetlands. 

According to Table 8C-6: Width of buffers needed to protect Category II wetlands in Western 
Washington, we have a moderate level of function for habitat (score of 25) and the score of 16 
for water quality does not have a buffer width requirement.  The table shows that the moderate 

value for wildlife habitat functions with the expected impacts from surrounding land use that is 
classified as low should have a buffer width of 75 feet.  A land use that is moderate impact needs 
110 feet, and a land use that is high impact needs a 150-foot buffer. 

We identified the types of land use and its level of impact (high, medium, or low) that will occur 
around the edges of the banked wetlands.  Then we determined the width of the buffer along that 
land use according to the table.  Please refer to the attached Figure C-2 which shows the outer 

edge of the buffer in yellow as “Wetland mitigation bank buffer boundary” and the inside of the 
buffer edge as a red dashed line called “Project site.”  We propose the following buffer locations 
and widths: 

1. The northwest edge of the bank along the northern reach of the 
Nookachamps.  The property across the Nookachamps will likely be kept 

in agricultural use.  This area presents high impact and warrants a 150-foot 
buffer.

2. The north and northeast edge of the bank along swan road and adjacent the 

resident property.  This area presents high impact and warrants a 150-foot 
buffer.
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3. The east edge of the bank down to the East Fork of the Nookachamps.  
This edge borders an area that will likely remain as agricultural and 

considered high impact.  This edge warrants a 150-foot buffer. 

4. All of the remaining edge of the bank.  All of the properties along the 
remaining edge of the bank will be managed in such a way as to not 

impact the bank.  The land use will be low impact and the edge warrants a 
50-foot buffer. 

According to the Washington State Department of Ecology’s draft wetland mitigation bank rule, 

Chapter 173-700-340 WAC, no credits are generated for the minimum buffer.  Since all of our 
buffer areas are the required widths, they will not generate credits. 

According to the Skagit County Ordinances sited below, the buffers should be 150 feet for 
Category 1 wetlands: 

“14.24.240 Wetland mitigation standards. 

(2) Standard Wetland Buffers Requirements: Buffers satisfy the first step in the 

mitigation sequence set forth in this Section. They are necessary in order to avoid 
potential project generated impacts. Buffers help maintain water quality and 
habitat diversity while stabilizing hydrology and minimizing direct human 

disturbance to wetlands. Buffer widths are based on wetland rating, the functions 
that the buffer is expected to perform, and the intensity of the proposed land use. 
The following standard buffers shall be required for regulated wetlands unless 

otherwise provided for in this Section: 

Category I 150 

Category II 100 
Category III 50 
Category IV 25 

(a) Wetland buffers shall be measured horizontally in a landward direction from 
the wetland edge, as delineated in the field, pursuant to the requirements of SCC 

14.24.220. Where lands adjacent to a wetland display a continuous slope of 25% 
or greater, the buffer shall include such sloping areas. Where the horizontal 
distance of the sloping area is greater than the required standard buffer, the buffer 

shall be extended to a point 25 feet beyond the top of the bank of the sloping area. 

(b) Except as otherwise specified, wetland buffers shall be retained in their natural 

condition.

(c) Where buffer disturbance or alteration has or will occur in conjunction with 

regulated activities, re-vegetation with native vegetation shall be required and 
completed 1 month before the end of the growing season. 
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(d) Any wetland created, restored or enhanced as compensation for approved 
wetland alterations shall also include the standard buffer required for the category 

of the created, restored, or enhanced wetland.“ 

Responses to Comments from Skagit Conservation District 

Response C-5 

The letter from the Skagit Conservation Dsitrict stated that “Prime farmland soils, which are 

found on site, were not identified.” 

We contend that “Prime” farmland soils, as that term is generally used, do not occur within the 

project site.  This wetland mitigation site was selected in part because the land is only marginally 
productive.  According to the U.S. Department of Agriculture, Natural Resources Conservation 
Services’ (NRCS) Skagit County Soils Classification Data Base, the land for the wetland site is 

described as “not highly productive” and the soils all have very severe limitations.  They are 
classified as “Prime Farmland if Drained.”  This is a classification below “Prime” status. 

The soils on the bank site are classed by the NRCS as either Class 4w soils, which have “very 
severe limitations” that restrict the choice of plants or that require very careful management, or 
both, or as Class 6w soils, which “have severe limitations that make them generally unsuitable 

for cultivation.”  See Figure C-3. 

The capability subclass "w" shows that water in or on the soil interferes with plant growth or 

cultivation.  This makes it difficult to farm the wetland site and makes the land generally 
undesirable for agricultural conservation or protection.  The capability subclass is also a 
reflection that most of the project site was historically a wetland.  This is confirmed by the Soil 

Survey of Skagit County, which identifies on the bank site three soil series that are hydric: 
Bellingham silt loam (10), Nookachamps silt loam (101), and Sumas silt loam (136). 

Loren and Arlene Korthuis (the couple who sold the property to the Bank Sponsors) offered the 
farm to the Skagit County Farmland Legacy Program several years ago.  Rich Doenges, the 
former head of the Farmland Legacy Program, refused it as unsuitable for conservation.  Thus, 

we are taking farmland that is only moderately productive and turning it into very valuable 
wetland.

As noted above, we and the Skagit Land Trust have obtained three appraisals of the farm.  Each 
of them shows that the land on the farm, if used for farming, is worth about between $1,200 and 
$1,400 per acre.  Farmland in the Skagit County, as far as we understand it, is worth from $1,000 

to $7,000 per acre.  Thus, the value of the farmland on the farm, and on the wetland bank site, in 
particular, if used for agriculture is at the low end of the range.  We believe that this is hard 
market evidence that the land is not “prime” for farmland, and is not well suited for agriculture.
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Response C-6 

The treatment of the drainage ditches proposed by this project is not a taking under the 

Endangered Species Act, nor will habitat be lost. 

The ditches are not currently used by anadromous fish.  If fish use the ditches during flooding, 

these ditches provide poor quality off-channel habitat and refugia, both of which will be replaced 
with higher quality off-channel habitat that will provide better refugia. Currently, the ditches are 
covered with a monoculture of a non-native grass species, and they adversely impact wetland 

groundwater hydrology by intercepting the ground water and funneling it to the nearby creeks.  
The bank project will replace these low quality ditch habitats with the creation of 9,720 feet 
(1.8 miles) of new high-flow back channels that will be accessible by anadromous and resident 

fish species.  We will design the bank channels to allow fish to escape in receding waters, and we 
will plant them with a variety of native plant species. 

A biological assessment was prepared for the proposed project (Herrera 2005) in accordance 
with Section 7(c) of the federal Endangered Species Act of 1973.  The purpose of this 
assessment was to determine whether any protected species are present within the project area 

and whether they or their habitats will be adversely affected by the proposed wetland mitigation 
bank.  In September 2006, a letter of concurrence was received from Ken S. Berg, manager of 
the Western Washington Fish and Wildlife Office of the U.S. Fish and Wildlife Service 

indicating that adequate actions will be used to protect listed species under the Endangered 
Species Act (Berg 2006).  A similar letter was received from the Seattle District, Corps of 
Engineers in April 2006, concluding that this project may affect, but is not likely to adversely 

affect Puget Sound chinook or its critical habitat (Walker 2006). 

Responses to Comments from Western Washington Agricultural 

Association 

Response C-7 

Several commenters say that the project makes no provisions for the adverse impact of farmland 
taken out of production by the bank project. 

As noted in response to Friends of Skagit County comment 1.8 we do not agree that the project 
will have a significant adverse impact on the environment (see Response E-3).  To the contary, 

we believe that our use of the farm and the bank site will be a significant benefit to the entire 
community.  Nonetheless, we recognize the concerns of this commenter and others regarding the 
loss of approximately 305 acres of existing farmland use by the proposed development of the 

wetland mitigation bank.  (Note that, while the wetland bank will take up 374 acres, only 305 of 
those acres have been or can be used for agriculture.  Therefore, we estimate that there will be a 
loss of those 305 acres.) 
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We are committed to creating “no net negative impact” on agricultural lands in the County.  Our 
challenge to date has been to come up with a plan that satisfies the County and that part of the 

community that is opposed to our project.  To date, despite our efforts, we have not been able to 
engage the farm community or its representatives in substantive discussions relating to 
mitigation. 

Therefore, we unilaterally propose a four part mitigation plan. 

If the County grants the permits and approvals that we require, and if we are certified as a 
wetland mitigation bank under State and Federal law, we will agree to: 1) set aside funds to 
purchase development rights on prime agricultural lands in Skagit County; 2) establish an 

agricultural easement on approximately 300 acres of the remainder of the Clear Valley Farm 
property not being used for the wetland bank; 3) create an experimental buffer project along the 
Nookachamps Creeks to assist in evaluating the effect of riparian buffers in an effort to reduce 

the cost of, and increase the value of, buffers to farmers in the Valley; and 4) establish a high 
school and college “future farmers” educational program.  Each of these is described in more 
detail in the numbered paragraphs below. 

1. A Set-Aside of Funds for Purchase of Development Rights for Long 

Term Protection of Agricultural Lands.  On July 20, 2004, the 

Conservation Futures Advisory Committee, which oversees the Skagit 
County Farmland Legacy Program, issued a policy position regarding 
farmland loss.  The Committee adopted a policy of “no net loss” of 

farmland (emphasis added).  The Committee adopted two provisions 
relating to future loss.  One was a recommendation for an amendment to 
the Comprehensive Plan relating to the rezoning of agricultural land 

adjacent to Ag-NRL.  The other was a statement that “Skagit County may 
require mitigation, to be paid to the Skagit County Farmland Legacy 
Program, in order (sic) protect other farmland in the County.”  (Memo to 

the record: Amendment to Skagit County Farmland Legacy Program 
Policy Regarding: Farmland Loss in Skagit County, dated July 2004.) 

In the Fall 2005 issue of the Skagitonian, the Newsletter of Skagitonians to 

Preserve Farmland, Bob Rose, the then executive Director of the Skagitonians 
said:

“Conservation projects may be necessary to restore the health of the salmon 

resource or provide additional wetlands for migratory birds…..To ensure that the 
loss of additional acres of farmland doesn’t accelerate the overall rate of farmland 
loss in the future, SPF’s policy recommends that the transformation of farmland 

to other uses should require mitigation in the form of payment to the county’s 
Farmland Legacy Program.  Those funds would purchase development rights 
from strategic farmland to assure continued farming.” 
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We are willing to do just what the Conservation Futures Advisory Committee and 
the Skagitonians to Preserve Farmland propose.  If our bank is granted the permits 

we have applied for, and if our bank is certified, then upon the sale of each credit 
generated by our bank, we will pay an agreed upon amount into the Farmland 
Legacy Program for the purchase of development rights to protect prime 

agricultural lands.  These funds can be used to conserve more farmland of better 
quality in more valuable areas than the land we are taking out of production. 

If the County accepts this proposal, we would reach an agreement with the 
County that would set the amount that we would pay into the Farmland Legacy 
Program. 

We also would agree to have those funds used in other ways to make farming in 
the County more productive and sustainable.  However, we would leave the final 

decision as to how to best use these funds up to the County. 

2. Agricultural Easement on Non-Bank Land.  We will agree to 

permanently protect approximately 300 acres of the existing Clear Valley 
farm from future development by establishing an agricultural easement 
which binds these properties or by transferring development rights from 

these properties.  If the Long CaRD previously discussed in [reference to 
Response to Skagit Comment 2] is approved, there would be a transfer of 
development rights from 800 acres of the Farm property.  If the Long 

CaRD is not proposed or is not approved, if our applications are approved 
and the mitigation bank is certified, and if the County makes this a 
condition to our approvals and certification, we will impose the 

agricultural protection easement on the property to guarantee long term 
protection.  This is exactly the kind of program carried out by the Skagit 
County’s Farmland Legacy Program.  (See paragraph 1 above.)  This 

means that we will be conserving as much, if not more, farmland then we 
are taking out of its existing use.  It will be forever protected from change 
to another use. 

3. Experimental Buffer Project.  We propose to set aside much of the land 
that is outside of the wetland mitigation bank, and that is along the 

Nookachamps Creek, as an experimental site to determine the effects of 
various sizes and types of buffers.  The question of the effects and 
effectiveness of buffers is a serious one in Skagit County and we are 

willing to set aside these lands to help the Skagit County and the farming 
community to come up with a workable buffer program.  A working draft 
of our buffer proposal is found in Appendix 4.  A final agreement would 

be negotiated prior to opening of the bank.  We are also willing to provide 
funding for this program out of the funding commitment set forth in 
Section 1 above. 
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4. High School and College “Future Farmers” Program.  “There’s little 
sense protecting farmland if there‘s no one around to farm it.”  So said 

reporter Josh Lintereur in an article titled “Succession seminars help 
farmers plan for the future,” that appeared in the Skagit Valley Herald in 
November of, 2006.  The article announced two seminars sponsored by 

the Farmland Legacy to educate local farmers on problems and solutions 
for succession.  A bumper sticker printed by the Skagitonians to Preserve 
Farmland proclaims says it more simply: “There are no farms without 

farmers.” 

The Farm study “Economic Impacts of Agriculture in Skagit County, WA.”, dated August 1, 

2003, reported that the average age of farmers in Skagit County may have reached 57 years of 
age in 2002.  The study indicated that, “This increasing average age is significant in that it 
reflects reduced entry into farming by younger farmers, it presages an increasing rate of farm 

sales and, thus, possibilities for conversion of land to non-farm uses, and it may anticipate a 
reduced rate of long-term investment in farming.”  There is a desperate need for new young 
farmers in the Skagit Valley.  We would like to help find and train them. 

For several years we have worked on an educational program in conjunction with the 
development of the wetland mitigation bank.  This program focuses on hands on 

experimentation, observation, research and monitoring. 

We propose that we include farm education at the high school and college level in this program.  

We would do this to interest and educate “future farmers” in the County, so that there will be 
someone to farm in the future.  We would establish a farm education site that would be available 
to the local high school, junior college and college agricultural programs.  This would provide an 

opportunity for those schools to expand their existing farm and agricultural educational efforts. 

The specific area and elements of this education program will be established as a condition of 

using the mitigation bank.  To date, we have worked with Craig Harpel, the head of the Mount 
Vernon High School science department in the development of this program.  For more than a 
year, we have paid to store the science lab desks, sinks, counters, and other equipment that were 

taken out of the old science building at Mount Vernon High School.  We would like to install it 
on site if it is practical.  The program would have sufficient land set aside for school projects and 
experiments relating to crops and livestock.  We would like to involve the junior college and 

WSU in this program as well. 

Response C-8 

This project will “improve fish or wildlife habitat or fish passage,” as that term is used in the 
Shoreline Management Act, RCW 90.58.147. 

The wetland restoration will be of superior quality, and will be approved as such by the U.S. 
Army Corps of Engineers, U.S. Fish and Wildlife Service, Environmental Protection Agency, 
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National Marine Fisheries Service, Skagit County Planning and Development Services, and the 
State Department of Ecology.  The project will produce a significant gain in wetland and forested 

upland area (374 acres) and functional value within the Skagit watershed.  Wetland permittees, 
that impact wetland resources, will be required to compensate for the loss at ratios of greater than 
one acre of bank compensation for every acre of wetland impact, therefore, the bank will serve to 

provide a no net loss and a net gain in wetland area and function within the Skagit County. 

Please refer to the citation below, which is taken from the Skagit County Code, that outlines the 

proposed ratios of mitigation required for impacts to wetland in Skagit County: 

“Except under SCC 14.24.240(9) (Exceptions), any person who alters or proposes 

to alter regulated wetlands shall restore or create areas of wetland in order to 
compensate for wetland losses. The following ratios in the table below apply to 
creation or restoration which is in-kind (i.e., the same type of wetland), on-site, 

and is accomplished prior to or concurrently with loss. The first number specifies 
the acreage of wetlands to be restored or created and the second specifies the 
acreage of wetlands lost: 

Wetland On-Site Restoration/Creation Ratios: 

Resource Impact Bank Credits: Impact Acreage 

Wetland, Category I Case-by-Case or 4:1 

Wetland, Category II 3:1

Wetland, Category III 2:1

Wetland, Category IV 1.25:1

Critical Area Buffer Case-by-Case

Stream Case-by-Case

Response to Comments from Skagitonians to Preserve Farmland 

Response C-9 

The primary service area for the Bank extends to Water Resources Inventory Area 3 (WRIA 3), 

located in Skagit County.  The proposed geographic service area (that is, the area within which 
the Bank may be used to compensate for permitted impacts) includes fresh-water wetlands 
within the Washington State Water Resource Inventory Lower Skagit-Samish Watershed Area 

WRIA 03; this would exclude the Islands in Puget Sound adjacent to the WRIA 03 Watershed 
Area, and would exclude all estuarine (saltwater) wetlands Figure C-4.  We propose to limit the 
sale and trade of credits for impact wetlands to within the Skagit County boundaries and within 

WRIA 03.
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January 16, 2007 

Betsy Stevenson, ACIP 
Skagit County Planning and Development Services 
1800 Continental Place 
Mount Vernon, Washington  98273 

Subject: Responses to Comments on Permit Applications and September 15, 2006, 
Request for Additional Information for Grading Permit BP06-0669 

Dear Ms. Stevenson: 

Herrera Environmental Consultants (Herrera) is pleased to provide responses to 
comments from the Skagit County Planning Department, the Skagit County Public 
Works Department, and the public. 

To accommodate the request for additional information for the grading permit, 
Herrera surveyed additional areas along Mud Creek and East Fork Nookachamps 
Creek, performed a stream survey in East Fork Nookachamps Creek to identify any 
conveyance structures upstream of the project site, and updated our HEC-RAS 
hydraulic model to assess possible offsite impacts on surface water and ground water 
elevations.  All of this information is provided in our responses, which constitute 
Section D of the Skagit Environmental Bank Response to Skagit County and Public 
Comments.

Sincerely,

Herrera Environmental Consultants, Inc. 

Mark Merkelbach 
Civil/Environmental Engineer 

cc: Jerome Ryan, Clear Valley Environmental Farm , LLC 
 James Hodge, Clear Valley Environmental Farm , LLC 
 Kevin Noon, Clear Valley Environmental Farm , LLC 
 Brent Carson, Buck and Gordon, LLP 
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Skagit Environmental Bank Response to Skagit County and Public Comments 

Section D—Herrera Environmental Consultants 

Responses to Comments 

Responses to Comments from Skagit County Planning Department 

Response D-1 

Inconsistencies in the application materials were due to documents being prepared at different 

times and formats for different stages of design.  Updated quantities for the project as a whole 
are provided in the following paragraphs.  In order to quantify the total grading quantities in each 
of the proposed three phases of construction (especially Phase II), a grading plan with 2-foot 

contours (Figure D-1) was developed using predicted stream water elevations determined by 
HEC-RAS modeling and ground water elevations based on ground water monitoring data.  Based 
on this grading plan, the excavation and fill quantities for Phase II activities in the JARPA, 

SEPA, and grading permits have been revised.  No changes have been made in the fill quantities 
for the drainage ditch work in Phase I. 

Phase I will include filling ditches and constructing three engineered logjams (ELJs) in 
Nookachamps Creek and East Fork Nookachamps Creek (Figure D-2).  The objective of Phase I 
is to restore the floodplain hydrology associated with these streams, resulting in restored wetland 

hydrology conditions.  Backfilling the drainage ditches and disconnecting them from the 
Nookachamps system is expected to raise local ground water levels within the boundary of the 
project site.  No backfilling will occur within the Mud Creek drainage.  The installation of three 

ELJs will increase the frequency of localized onsite flooding, which is a common attribute of a 
healthy functioning floodplain.  Backfill material will come from the excavation associated with 
the ELJ construction and from the earthen berms adjacent to the drainage ditches.  These berms 

are composed of the spoils resulting from the excavation and maintenance of the drainage 
ditches.  Construction will occur within a 75-day construction window during which fish are 
least likely to be present (June 15 to August 31).  The project is designed with the intention that 

activities will result in a reduction in the amount of required material excavation to establish 
appropriate ground water elevations within the project site in Phase II and III.  Grading quantities 
for the Phase I activities are provided in Table D-1. 

The wetland fill impacts associated with Phase I are considered temporary because these areas 
will be reexcavated and greatly expanded during the grading activities in Phase II.  The 

excavation and fill impacts associated with Nookachamps Creek and East Fork Nookachamps 
Creek are considered temporary because the channel area will not be changed. 

Phase II will include constructing four high-flow back channels off Nookachamps Creek and 
East Fork Nookachamps Creek, regrading the site, and planting native vegetation across the 
project site (Figure D-3).  The activities that will occur during Phase II are as follows: 
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Skagit Environmental Bank Response to Skagit County and Public Comments 

Each of the three new high-flow back channels will be approximately 
1,400 to 3,800 feet long and approximately 75 feet wide except for the 
area associated with Wetland 5.  The actual channel dimensions will not 
be determined until the hydrologic conditions resulting from the 
modifications during Phase I are analyzed. 

The back channels will be excavated during dry conditions, and a soil plug 
will be left in place at the confluence of the back channel and the existing 
stream channel.  Excavated material will be stockpiled in identified 
stockpile areas on the site. 

Water will be introduced to the channels slowly, and turbid water will be 
pumped to upland sedimentation/infiltration areas before the establishment 
of connectivity between the high-flow channels and the existing stream 
channels.

Silt booms and turbidity monitoring stations will be in place downstream 
of the work areas when flows are introduced into the new channels. 

In graded areas where the hydrologic conditions are well understood and 
not expected to change after the channel construction, final plantings will 
be installed.  Other disturbed areas that may require additional grading 
during Phase III will be seeded with native grasses, and the final plantings 
will be installed during Phase III. 

Table D-1. Summary of Phase I activities on the project site for the Skagit Environmental 

Bank. 

Temporary 
Excavation 

Impact 
Temporary Fill 

Impact 
Permanent Fill 

Impact 

Aquatic Resource Activity 
Area

(acres) 

Volume
(cubic 
yards) 

Area
(acres) 

Volume 
(cubic 
yards) 

Area
(acres) 

Volume
(cubic 
yards) 

Wetland 1 Ditch filling – – 2.01 1,967 – – 

Wetland 2 Ditch filling – – 0.74 351 – – 

Wetland 3 Ditch filling – – 0.58 272 – – 

Wetland 4 Ditch filling – – 1.87 7,262 – – 

Wetland 5 Ditch filling – – 0.14 259 – – 

Wetland 7 Ditch filling – – 0.12 1,261 – –

Total Wetland Impacts – – 5.46 11,372 – –

Nookachamps Creek Installation of ELJ 1 0.02 80 0.11 711 – –

East Fork Nookachamps Creek Installation of ELJ 2 0.02 80 0.05 233 – –

East Fork Nookachamps Creek Installation of ELJ 3 0.02 80 0.02 133 – –

Total Riverine Impacts 0.06 240 0.18 1,077 – –

A dash indicates no impacts. 
See Figure D-2 for wetland locations. 
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Skagit Environmental Bank Response to Skagit County and Public Comments 

The wetland impacts (Table D-2) are considered temporary because the excavation activities will 
greatly expand the size of these wetland areas, and wetland conditions will persist.  Permanently 
filled wetlands will result from site utility road crossings or the designation of sections of the 
wetlands as uplands as is the case of the northeast section of Wetland 7. 

Table D-2. Summary of Phase II activities on the project site for the Skagit 

Environmental Bank. 

Temporary Excavation Impact Temporary Fill Impact Permanent Fill Impact 

Aquatic 
Resource Activity 

Area
(acres) 

Volume 
(cubic yards) 

Area
(acres) 

Volume 
(cubic yards) 

Area
(acres) 

Volume 
(cubic yards)

Wetland 1 Excavation 2.66 10,000 – – 0.04 268 

Wetland 2 Excavation 2.56 16,470 – – – –

Wetland 3 Excavation 0.84 2,600 – – 0.07 200 

Wetland 4 Excavation 1.65 6,080 – – – –

Wetland 5 Excavation 0.73 3,890 – – – –

Wetland 6 Excavation 0.22 160 – – – –

Wetland 7 Excavation 3.66 14,740 – – 0.78 1,250 

Wetland 8 Excavation 6.45 10,462 – – – –

Wetland 9 Excavation 3.77 10,800 – – – –

Total Wetland Impacts: 22.54 75,202 – – 0.89 1,724 

A dash indicates no impacts. 

The total quantity of material excavated during Phase II activities will be 1,025,440 cubic yards, 
approximately 400,000 cubic yards less than the amount stated in the original grading permit.  

The quantities of fill material needed on the project site are estimated to total 289,900 cubic 
yards.  These quantities are considered conservative.  The estimated quantities are expected to be 
reduced after the Phase I activities have been completed and the results of the surface water and 

groundwater monitoring have been evaluated.  Areas that will be filled include the access road 
alignment, the water line easement, and designated upland areas.  Three soil stockpile areas (1, 2, 
and 3) have also been located on the project site (Figure D-4), which will decrease the distance 

over which the fill material will need to be transported.  But, more importantly, the stockpile 
areas will provide flood refuge habitat for wildlife during backwater events on the Skagit River.
The remainder of the excavated material (704,810 cubic yards) will be placed above the 100-year 

floodplain in stockpile 4, which is outside the boundary of the project site but within the 
boundary of the Clear Valley Farm property.  This excess material will also be available for local 
construction projects that require fill material.  Stockpile 4 can accommodate up to 1.2 million 

cubic yards; however, roughly half of its storage capacity will be needed.  The removal of 
material outside the floodplain will increase the floodwater storage capacity of the project site. 
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Skagit Environmental Bank Response to Skagit County and Public Comments 

Response D-2 

After updating the HEC-RAS hydraulic model, it was determined that only three logjams 

(Figure D-2 in Response D-1) will be needed to reconnect the Nookachamps system to its 
floodplain. The locations of these logjams will not affect the characteristics of the drainage to 
Barney Lake or the Mud Creek drainage because the logjams are located upstream of these 

confluences. 

Response D-3 

The locations of the easements for the power lines and the water line are shown on Figure D-5.
The combined areas of the two power lines on the project site total 5.0 acres, and the area of the 
water line is 4.3 acres. The project design will not involve any alterations or relocation of 

structures within their easements. 

Areas within the power line easements will be revegetated with native 

wetland species and upland species. Puget Sound Electric will be notified 
prior to construction activities to ensure the integrity of the power lines 
and power line poles. 

Similar to the power line easement, areas along the water line easement 
will be planted with native species.  A minimum depth of cover will 

remain over the water line as required by Skagit County Public Utility 
District.
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Skagit Environmental Bank Response to Skagit County and Public Comments 

Response D-4 

The locations of all wells (Figure D-5) with labels within 1,000 feet of the project site boundary 
were identified through the Washington Department of Ecology Well Log Database.  Well logs 
for each well are included in Appendix 3. 

Response D-5 

The surface of nearly the entire project site consists of Holocene alluvium deposited during flood 
events on the Skagit River.  The composition of these sediments is variable, but they generally 
consist of a silty to sandy loam.  Underneath this surface layer is a unit of Quaternary 
glaciomarine drift and outwash.  This thickness and depth of this package vary.  Both the drift 
sediments and the variations in the permeability of the alluvium can generate temporary perched 
aquifers, as evidenced by the wetland areas resulting from the seepage from the bluff at the 
southeast edge of the Clear Valley Farm property.  Underneath the Quaternary sediments, there 
is basement bedrock that is Jurassic to Mesozoic in age and volcanic to marine sedimentary in 
origin.  Distance to bedrock is variable throughout the site but is generally more than 40 feet 
based on a survey of Washington Department of Ecology well logs.  The bedrock appears to be 
an effective aquitard because none of the Department of Ecology well logs for water supply 
wells indicated that the wells had penetrated this layer. 

In the winter and spring, the perched ground water flows along surface topographic gradients.  
Beneath the surface sediments, the underlying consolidated sediments and bedrock support a 
perennial ground water table supplied by Clear Lake, Beaver Lake and upstream portions of the 
Skagit River.  This perennial ground water flows generally from east to west (Figure D-6), 
although some ground water flows toward Nookachamps Creek and East Fork Nookachamps 
Creek on the project site during drier portions of the year.  This water acts to supply base flow to 
these streams.  The elevation of the perennial ground water table varies across the site (higher in 
the east and lower in the west) but is less than 26 feet the North American Vertical Datum of 
1988 (NAVD 88). 

It is expected that construction will result in no impact on the regional ground water table beyond 
the project site boundary. The volumes of water contained within regional ground water recharge 
areas are far greater than the changes in storage expected on the project site.  Furthermore, it is 
the regional ground water regime that controls ground water surface elevations outside the 
project site boundary; expected changes in local ground water elevations will not extend beyond 
the boundary of the Clear Valley Farm property.  Because the engineered logjams will retain 
more surface water in the streams during periods of lower flow such as the summer and early 
fall, ground water discharge to stream channels during these periods will likely be somewhat 
diminished on the site.  However, these effects are expected to be negligible outside the project 
site boundary.  The patterns of ground water flow after project implementation will follow the 
existing patterns, primarily from east to west.  The presence of high-flow back channels will 
have little effect on flow patterns during dry periods because the channel inlets will be 
established at higher elevations than the water surface elevations during low flow, and the 
channels will capture only water from high flows resulting storm events in the fall through the 
spring.
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Response D-6 

The project will improve water quality in the lower Skagit River watershed by decreasing soil 

and stream bank erosion, decreasing instream water temperatures, and helping to increase 
concentrations of dissolved oxygen.  Soil loss and water temperature will be improved by 
revegetating any bare soils, stabilizing stream banks, and installing dense plantings of trees and 

shrubs along the stream banks.  Increases in dissolved oxygen concentration could result from 
the decrease in nutrient delivery to the stream, decrease in stream temperature by revegetation of 
riparian areas, and decrease in sediment delivery to the stream.  Significant amounts of nitrogen, 

phosphorus, and fecal coliform bacteria will be eliminated by removing the dairy farm operation, 
resulting in improvements of water quality in Nookachamps Creek and East Fork Nookachamps 
Creek.  A detailed explanation of the improvement in dissolved oxygen and temperature is 

provided in Response D-9. 

Appropriate best management practices will be used to minimize short-term water quality 
impacts during construction. 

Sediment-laden runoff.  The activities associated with the construction of 
the engineered logjam structures, habitat improvements, stream bank 
stabilization, and high flow bank channels could increase the delivery of 
fine sediment to Nookachamps Creek and East Fork Nookachamps Creek.  
However, any sedimentation during project construction will be 
temporary.  In addition, because of the best management practices that 
will be implemented as part of this project, no significant impacts on water 
quality are expected. 

Increased turbidity.  Increased sediment delivery to Nookachamps Creek 
and East Fork Nookachamps Creek would increase turbidity.  However, 

because of the best management practices that will be implemented as part 
of the project, significant increases in turbidity are not expected to result 
from construction activities.  An erosion and sediment control plan 

submitted in the hydrologic and hydraulic basis of design report provides 
additional detail (Herrera 2006). 

Response D-7 

The locations of all wells and septic tanks (Figure D-5 in Response D-4) with labels within 1,000 
feet of the project site boundary were identified through the Washington Department of Ecology 

Well Log Database and the Skagit County Geographic Information System (GIS) Database. 

No wells located on adjacent properties will be affected by the activities associated with the 

proposed wetland mitigation bank.  To ensure that there will be no effect on these wells, 
additional monitoring wells (MW 35, 36, 37, 38, 39) have been installed along the property 
boundary to monitor ground water elevations.  This baseline information will be used during 
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Phase I activities to document any local changes to groundwater elevation.  However, none are 
anticipated.  HEC-RAS modeling has indicated that alterations to surface water levels resulting 

from the installation of engineered logjams (ELJs) would have direct effects on the ground water 
elevations within 300 feet of the stream on the project site.  These ELJs will not affect ground 
water elevations beyond the boundary of the project site in the upstream and downstream 

portions of Nookachamps Creek and the upstream portions of Mud Creek.  There will be 
upstream effects in East Fork Nookachamps Creek for approximately 3,372 feet.  However, this 
will not affect any stream conveyance structures, wells, or septic systems.  The backwater 

created by ELJ 2 is further detailed in Responses D-12 through D-15. 

All alterations in water levels on the project site will occur within the 22- to 27-foot (NAVD 88) 

contours.  All septic systems within 1,000 feet of the project site along State Route 9 have a 
minimum elevation of 60 feet; therefore, there will be no adverse effects.  There will be no 
impacts on septic system S1 because there will be no ELJs to backwater up the Mud Creek 

drainage hence no increase in ground water elevations. 

Response D-8 

All of the proposed modifications will enhance ground water recharge.  The engineered logjams 
and the grading are specifically designed to enhance the capability of the project site to store 
surface waters.  Therefore, no new ground water discharge areas are expected. 

Responses to Comments from Skagit County Public Works 

Department

Response D-9 

Nookachamps Creek and East Fork Nookachamps Creek have been included on the 303(d) list 
for their failure to meet the water quality standards for temperature and dissolved oxygen, based 
on the 2004 water quality assessment for Category 5 listing in water resource inventory area 

(WRIA) 3 (lower Skagit–Samish watershed) (Ecology 2004a).  This project will provide a 
functional improvement in water quality by reducing daily maximum stream temperatures and 
increasing concentrations of dissolved oxygen. 

Temperature 

Elevated water temperatures can be attributed to the loss of stream bank vegetation when land is 

cleared (as is the case on the project site), thereby exposing the stream to more sunlight.  
Bartholow (2000) found that a change in stream shading was the most influential factor 
governing increases in maximum daily water temperature, accounting for 40 percent of the total 

increase.  Other influential factors mentioned in his study are channel widening alterations and 
changes in air temperature. 
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In order to address the issue of elevated water temperature, we based our planting grading design 
on the guidance provided in the Lower Skagit River Tributaries Temperature Total Maximum 

Daily Load Study conducted by the Washington Department of Ecology (Ecology 2004b).  This 
study modeled the effects of restoring forested riparian areas along Nookachamps Creek and 
East Fork Nookachamps Creek, including the stream reaches on the project site.  The results 

predict that effective shade resulting from 100-year-old riparian vegetation would have the 
potential to produce water temperatures that would meet the water quality standard (Figure D-7).  
We propose to reforest the stream reaches on the project site using the same revegetation 

parameters that the Department of Ecology used in its predictive model.  Over time, water 
temperatures will decrease substantially as the riparian vegetation along the streams matures and 
the delivery of sediment from unstable farm fields is reduced.  The modelers state that 

“restoration activities that would reconnect or reestablish side channels, backwaters, and riverine 
wetlands would probably further improve channel water temperatures. 

Implementing the following management recommendations should result in long-term 
temperature reductions in streams on the project site. 

Riparian zones will be managed to allow full maturation of vegetation, 

consisting of native woody species that offer shade protection.  Such 
managed zones will not only provide temperature benefits associated with 
direct shading of streams, but also indirect benefits related to microclimate 

development, source of woody debris, and eventual narrowing and 
deepening of the stream.  Streams identified as having large width-to-
depth ratios (susceptible to sunlight exposure) as a result of erosion and 

sedimentation will be investigated to determine the causes of erosion and 
sources of sediment.  Sources such as eroding stream banks and poorly 
managed upland areas will be addressed through riparian restoration 

projects and/or improved land management practices to minimize any 
further widening. 

Stream restoration activities that increase ground water inflows to streams will be part of the 
restoration design to also reduce stream temperatures. 

Currently, the lack of floodplain connectivity due to channel straightening 
and incision reduces the opportunity for floodwaters to penetrate the 
alluvial aquifer and, in turn, decreases base flow by reducing ground water 

discharge during the low-flow season (Steiger et al. 1998).  Ground water 
inflows to streams could increase if recharge is increased as a result of 
renewed connectivity between the channel and the floodplain.  Engineered 

logjams will increase the likelihood of flooding due to high flows in 
Nookachamps Creek and East Fork Nookachamps.  The extent of flooding 
is based on a HEC-RAS model, which shows that flooding will be 

localized to the project site and will not adversely affect adjacent 
properties or offsite drainages. 
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Adapted from Ecology 2004b. 

Project Site

Project Site

Figure D-7. Predicted daily maximum temperature in Nookachamps Creek compared to 

the threshold for the total maximum daily load. 
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Dissolved Oxygen 

The decay of organic waste in water can lower the concentrations of dissolved oxygen that fish 

and other aquatic creatures need to survive.  Additionally, phosphorus from land-applied 
fertilizers promotes algal blooms that consume oxygen.  Agriculture, particularly crop 
production and animal keeping, has a greater adverse effect on rivers and stream than any other 

major nonpoint source (FEMAT 2004).  The primary pollutants on this project site are nitrogen 
and phosphorus compounds in fertilizer and livestock waste (feces, urine, and washdown water). 

The removal of the dairy farm operation and crop production will significantly reduce the 
discharge of nitrogen and phosphorus compounds into East Fork Nookachamps Creek and 
Nookachamps Creek, which should increase the concentration of dissolved oxygen.  Removal of 

the dairy operation alone would eliminate the application of 6.1 million gallons of waste (or 
48 million pounds per year, which contains 263,000 pounds of nitrogen and 41,000 pounds of 
phosphorus and constitutes 31 percent of the total waste produced by all dairy farms in the 

Nookachamps subwatershed) that are used as fertilizer on the farm fields on the project site. 

Response D-10 

The Skagit River inundates the project site on a regular basis.  In fact, Skagit County Public 
Works has documented the important role the Nookachamps basin plays in storing floodwater 
from the Skagit River (Stansbury 2004, p. 45).  Numerous observations of flow reversal in 

Nookachamps Creek have been made by Herrera, not only during flood flows but during 
moderate meltwater events in the spring.  Herrera contacted Betsey Stevenson (Skagit County 
Planning Department) for further clarification regarding the location of the ordinary high water 

mark (OHWM).  She referred us to Washington Department of Fish and Wildlife (WDFW) to 
make a formal determination of the OHWM location on the project site.  Herrera contends that 
the project site is inundated on an annual basis, indicating that the OHWM is located within the 

floodplain, rather than within the stream banks.  Jeffery Kamps (Skagit Area Habitat Biologist 
for WDFW) confirmed Herrera’s OHWM locations (Kamps 2006), stating the following: 

“The only good way to determine the OHWM in a location like this (project site) 
is to analyze the Skagit River flood elevations in the area, and then map the 
elevation across the floodplain. 

“Your application indicates this as it notes that the depicted OHWM is the Skagit 
River OHWM, not the Nookachamps.  You also note in your application ‘The 

extent of flooding is at approximately 37 feet above sea level.’  The Hydrologic 
and Hydraulic Basis of Design Report that you submitted with your application 
provides the supporting data for the determination.  The FEMA Flood Insurance 

Map was used to determine the 100-year flood elevation at this site: 47.7 feet 
(NAVD 88). 
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“Most of the cross sections examined using the HEC-RAS modeling data with 
moderate backwater effects from the Skagit River produce elevations for the 

2-year event to be at 36.9 to 37 feet.  Even without the backwater effect from the 
Skagit, the elevations approach or slightly exceed 30 feet, producing flooding 
over much of this area during any 2-year event. 

“That said, the determination for the OHWM is most likely correct at 
approximately 37 feet, due to the backwater effect of the Skagit River.” 

Response D-11 

Figure D-1 (grading plan) in Response D-1 and Figure D-4 (stockpile locations) in Response D-1 

provide the necessary information for how the site will be graded and where excavated material 
will be placed.  In order to assess the effects of grading on flood patterns on and adjacent to the 
project site, it should be recognized that two types of flooding regimes occur on the site.  The 

most significant type of flooding regime occurs when water in the Skagit River backs up and 
floods the area and adjacent properties.  As part of the proposed project, 704,810 cubic yards of 
material will be placed outside the floodplain, which will increase the flood storage capacity of 

the project site by 16 acre-feet. Even though this is a considerable increase in flood storage, it 
would provide only minimal benefits because the increased storage is minuscule compared to the 
excessive amounts of floodwater generated by the Skagit River. 

The other type flooding regime occurs when the Skagit River is flowing at lower rates and Mud 
Creek, East Fork Nookachamps Creek, and Nookachamps Creek are flowing at higher rates due 

to summer thunderstorms (or monsoonal late summer/early fall storms), resulting in localized 
flooding on the project site and adjacent properties.  On the project site, Mud Creek is restricted 
to a narrow flow path (15 to 20 feet wide) with a channel slope approaching zero in some 

sections.  This results in poor drainage of the upstream reaches of Mud Creek, which prolongs 
the flooding.  The grading design (Figure D-1) for the Mud Creek drainage increases the width 
of the flow pathway to 30 to 40 feet at a maximum elevation of 22 feet to a minimum of 21 feet 

NAVD 88.  This is an important design feature because any areas below 22.2 feet (which 
represents the downstream invert elevation of the Mud Creek culvert under Swan Road) will help 
to increase upstream drainage of the system.  Positive drainage will continue to the confluence of 

Nookachamps Creek, facilitating flow.  The increased storage is very minimal; however, the 
regrading will establish positive drainage of Mud Creek throughout the project site, resulting in 
no adverse impacts on ground water or flooding on adjacent properties.  In addition, 16 area-feet 

of increased flood storage would have a dramatic effect of decreasing the magnitude of 
downstream flooding while creating additional protection to adjacent properties. 

Response D-12 

Responses D-12 through D-15 address hydraulic conditions on and adjacent to the project site 
that were not evaluated in the HEC-RAS hydraulic model described in the hydrologic and 

hydraulic basis of design report for the project (Herrera 2006).  In order to address these 
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questions, the area covered by the model was extended up East Fork Nookachamps Creek as far 
as the State Route 9 bridge.  Figure D-8 shows the updated model geometry, including the 

locations of five new cross-sections on East Fork Nookachamps Creek (cross-sections E9 
through E13).  These cross-sections were surveyed on September 27 and September 28, 2006. 

Two additional cross-sections have also been added to model the geometry through interpolation 
(cross-sections 18a and 18b). These cross-sections were added on Nookachamps Creek near 
the southern boundary of the Clear Valley Farm property, between cross-sections 18 and 19 

(Figure D-8).  They were added in order to decrease the distance between cross-sections 18 
nd 19 and increase the resolution of the model output to more accurately evaluate the distance of 
upstream influence on surface water elevations from ELJ 1. 

Additional geometric improvements in the model include updated representation of the ELJs.
The preliminary model conditions represented the ELJs as weirs with a roughness coefficient of 

0.08.  The updated model accurately represents the proposed geometry of the structures, and the 
roughness of the ELJs has been increased to 0.1. The geometries of the ELJs as represented in 
the updated model are presented in Table D-3. 

Table D-3. Physical conditions of proposed engineered logjams incorporated into the 

updated HEC-RAS hydraulic model for the Skagit Environmental Bank 

project site. 

Engineered 
Logjam Location

Length 
(feet)

Upstream 
Elevation 

Downstream
Elevation 

Manning’s
roughness

coefficient, n

1 Nookachamps Creek 150 27 20.5 0.1

2 East Fork Nookachamps Creek 40 25.15 23.5 0.1

3 East Fork Nookachamps Creek 50 24 22 0.1

Elevations in feet above NAVD 88. 

The HEC-RAS hydraulic model results presented in the hydrologic and hydraulic basis of design 
report clearly illustrate that during high-magnitude flow events, and flow events during which 

backwater conditions are imposed on the project site by the Skagit River, water surface 
elevations in Nookachamps Creek and East Fork Nookachamps Creek are not affected by the 
roughness and changes in bed elevation imposed by the ELJs.  In order to evaluate the influence 

of the ELJs on water surface elevations during intermediate-flow conditions, that is, flows 
between the growing-season flow and the 2-year flow, four additional flow scenarios were added 
to the model (Table D-4). 

Updated HEC-RAS model results incorporating the changes and improvements detailed above 
are presented in Tables D-5 and D-6. 

The results of the hydraulic modeling indicate that during growing-season flows that typically 
occur in April, May, and June, the backwater influence of ELJ 2 will result in a 1.1-foot increase 

in the water surface elevation on East Fork Nookachamps Creek in the vicinity of the east 
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boundary of the Clear Valley Farm property.  The results of the updated model show that the 
increased water surface elevations extend no farther than 3,372 feet upstream (cross-section E11) 

of the project site boundary under any flow conditions.  Under all the flow scenarios evaluated, 
except for growing-season flow and intermediate flow 1, the magnitude of this increase is no 
more than 0.2 feet.  For the growing season, increased water surface elevations do not extend 

beyond 2,455 feet (cross-section E10) upstream of the project site boundary.  For intermediate 
flow 1, increases of more than 0.2 feet also extend no farther than 2,455 feet upstream of the 
project site boundary. 

Table D-4. Flow scenarios incorporated into the updated HEC-RAS hydraulic model for 

the Skagit Environmental Bank project site. 

Flow

Upper Nookachamps 
Creek Flows  

(cfs)

East Fork Nookachamps 
Creek Flows 

(cfs)

Lower Nookachamps 
Creek Flows  

(cfs)

Growing season 35 46 81

Intermediate flow 1 76 100 176

Intermediate flow 2 152 200 352

Intermediate flow 3 228 300 528

Intermediate flow 4 304 400 704

2-year a 450 540 990

25-year a 1,400 1,705 3,105

100-year a 2,180 2,660 4,840

cfs = cubic feet per second 
a Flows for the 2-year, 25-year and 100-year recurrence interval were evaluated under conditions with no Skagit 

River backwater effect. 

As is documented further in Response D-15, there are no conveyance structures that intersect any 
portion of East Fork Nookachamps Creek between the boundary of the Clear Valley Farm 

property and the State Route 9 bridge that could be influenced by these limited changes in water 
surface elevation. 
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Table D-5. Water surface elevations from the updated HEC-RAS hydraulic model for the 

Skagit Environmental Bank project site under existing conditions. 

Cross-
Section

Growing
Season 

Intermediate 
Flow 1 

Intermediate 
Flow 2 

Intermediate 
Flow 3 

Intermediate 
Flow 4 

2-Year
Flow

25-Year
Flow

100-Year
Flow

Nookachamps Creek

0 22.3 24.0 25.6 26.6 27.5 28.7 33.6 34.9

1 22.7 24.5 26.2 27.3 28.2 29.5 34.5 35.7

2 22.8 24.6 26.4 27.6 28.4 29.6 34.6 35.9

3 22.8 24.7 26.5 27.7 28.5 29.7 34.7 36.0

4 22.8 24.7 26.5 27.7 28.5 29.7 34.6 35.7

5 22.9 24.8 26.6 27.8 28.7 29.9 35.0 36.6

6 23.0 24.8 26.6 27.8 28.7 30.0 35.1 36.6

7 23.0 24.8 26.6 27.8 28.7 30.0 35.1 36.6

8 23.0 24.9 26.6 27.8 28.7 30.0 35.1 36.6

9 23.0 24.9 26.6 27.8 28.7 30.0 35.1 36.6

10 23.0 24.9 26.6 27.8 28.7 30.0 35.1 36.6

ELJ 1 

11 23.1 24.9 26.7 27.9 28.8 30.0 35.1 36.7

12 23.1 25.0 26.8 28.0 28.8 30.1 35.1 36.7

13 23.1 25.0 26.8 28.0 28.9 30.2 35.2 36.7

14 23.3 25.2 27.0 28.1 29.0 30.3 35.2 36.7

15 23.5 25.3 27.0 28.2 29.0 30.3 35.2 36.7

16 23.5 25.3 27.0 28.2 29.0 30.3 35.2 36.7

18 23.9 25.4 27.1 28.2 29.1 30.3 35.2 36.8

18a 26.7 27.3 27.8 28.5 29.2 30.4 35.2 36.8

18b 27.5 28.1 28.6 29.1 29.6 30.6 35.3 36.9

19 28.2 28.9 29.5 29.9 30.3 31.1 35.4 37.0

East Fork Nookachmaps Creek

E1 23.8 24.7 26.7 27.9 28.8 30.1 35.1 36.7

ELJ 3 

E2 24.5 25.6 27.1 28.2 29.1 30.3 35.2 36.7

E3 24.6 25.6 27.2 28.3 29.3 30.4 35.2 36.7

ELJ 2 

E4 24.6 25.9 27.7 28.8 29.5 30.5 35.2 36.7

E5 24.7 26.1 27.9 28.9 29.7 30.6 35.2 36.8

E6 25.0 26.4 28.2 29.2 29.9 30.7 35.2 36.8

E7 25.8 27.5 29.4 30.2 30.8 31.5 35.4 36.9

E8 26.1 27.8 29.7 30.6 31.2 31.9 35.7 37.1

E9 27.0 28.3 30.0 30.8 31.4 32.2 36.0 37.4

E10 28.4 29.1 30.4 31.1 31.7 32.4 36.1 37.5

E11 29.5 30.3 31.3 31.9 32.3 32.8 36.2 37.6

E12 29.9 30.8 31.7 32.3 32.8 33.3 36.4 37.8

E13 30.5 31.3 32.4 33.1 33.7 34.3 37.7 39.3

Light shading indicates one side of the channel is experiencing overbank flow.  Dark shading indicates both sides of 
the channel are experiencing overbank flow. 

Water surface elevations are provided in feet above NAVD 88. 
ELJ = engineered logjam 
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Table D-6. Water surface elevations from the updated HEC-RAS hydraulic model for the 

Skagit Environmental Bank project site under proposed conditions. 

Cross-
Section

Growing
Season 

Intermediate 
Flow 1 

Intermediate 
Flow 2 

Intermediate 
Flow 3 

Intermediate 
Flow 4 

2-Year
Flow

25-
Year
Flow

100-
Year
Flow

Nookachamps Creek

0 22.3 24.0 25.6 26.6 27.5 28.7 33.6 34.9

1 22.7 24.5 26.2 27.3 28.2 29.5 34.5 35.7

2 22.8 24.6 26.4 27.6 28.4 29.6 34.6 35.9

3 22.8 24.7 26.5 27.7 28.5 29.7 34.7 36.0

4 22.8 24.7 26.5 27.7 28.5 29.7 34.6 35.7

5 22.9 24.8 26.6 27.8 28.7 29.9 35.0 36.6

6 23.0 24.8 26.6 27.8 28.7 30.0 35.1 36.6

7 23.0 24.8 26.6 27.8 28.7 30.0 35.1 36.6

8 23.0 24.9 26.6 27.8 28.7 30.0 35.1 36.6

9 23.0 24.9 26.6 27.8 28.7 30.0 35.1 36.6

10 23.0 24.9 26.6 27.8 28.7 30.0 35.1 36.6

ELJ 1 

11 27.2 27.4 27.6 28.0 28.8 30.1 35.1 36.7

12 27.2 27.4 27.6 28.0 28.8 30.1 35.1 36.7

13 27.2 27.4 27.6 28.0 28.9 30.2 35.2 36.7

14 27.2 27.4 27.7 28.2 29.0 30.3 35.2 36.7

15 27.2 27.4 27.7 28.2 29.0 30.3 35.2 36.7

16 27.2 27.4 27.7 28.2 29.1 30.3 35.2 36.7

18 27.2 27.4 27.8 28.2 29.1 30.3 35.2 36.8

18a 27.3 27.6 28.1 28.5 29.2 30.4 35.2 36.8

18b 27.6 28.1 28.6 29.1 29.6 30.6 35.3 36.9

19 28.2 28.9 29.5 29.9 30.3 31.1 35.4 37.0

East Fork Nookachamps Creek

E1 23.9 24.7 26.7 27.9 28.8 30.1 35.1 36.7

ELJ 3 

E2 26.4 27.5 28.6 29.5 30.0 30.7 35.2 36.7

E3 26.4 27.5 28.7 29.5 30.1 30.8 35.2 36.7

ELJ 2 

E4 26.6 27.8 29.0 29.7 30.3 30.9 35.2 36.8

E5 26.6 27.8 29.0 29.8 30.3 31.0 35.2 36.8

E6 26.7 27.9 29.1 29.9 30.4 31.1 35.2 36.8

E7 26.9 28.4 29.7 30.5 31.0 31.7 35.4 36.9

E8 27.0 28.6 30.0 30.8 31.4 32.0 35.7 37.1

E9 27.3 28.9 30.2 31.0 31.6 32.3 36.0 37.4

E10 28.3 29.3 30.5 31.2 31.8 32.4 36.1 37.5

E11 29.5 30.3 31.3 31.9 32.3 32.8 36.2 37.6

E12 29.9 30.8 31.7 32.3 32.8 33.3 36.4 37.8

E13 30.5 31.3 32.3 33.0 33.6 34.2 37.5 39.1

Light shading indicates one side of the channel is experiencing overbank flow.  Dark shading indicates both sides of the 
channel are experiencing overbank flow. 

Water surface elevations are provided in feet above NAVD 88. 
ELJ = engineered logjam 
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Response D-13 

In order to evaluate the influence of the proposed project on the occurrence of overbank flows 

during moderate-sized events, four additional flow scenarios, between the growing-season flow 
and the 2-year flow (with no Skagit River backwater influence) were included in the model.
Results from the hydraulic model are presented in Tables D-5 and D-6.  Overbank events are 

shown in Tables D-5 and D-6 by shading, with light shading indicating overbank flow on one 
side of the channel, and dark shading indicating overbank flow on both sides of the channel.  The 
only location in which overbank flow occurs under the proposed conditions and does not occur 

under the existing conditions is cross-section E8 during the intermediate flow 1scenario.  This 
event is associated with flooding of the left bank only.  The left bank at cross-section E8, 
although not part of the proposed wetland mitigation bank, is owned by Clear Valley 

Environmental Farm, LLC and Clear Valley Environmental Farm II, Inc.  The largest change in 
water surface elevation in cross-sections E9 through E10 is 0.2 feet when comparing current 
conditions to proposed conditions. 

Figure D-9 shows East Fork Nookachamps Creek in the vicinity of cross-section E10, 
approximately 2,455 feet upstream of the project site boundary.  The incised channel conditions 

evident in the photograph are typical of East Fork Nookachamps Creek downstream of cross-
section E11.  As a result of the confined and incised channel geometry, it is clear that changes in 
water surface elevation on the order of a few inches that occur below the top of the stream bank 

will have little influence on flooding conditions. 

Previous modeling results have shown that the proposed project ELJs do not result in an 
increased occurrence of flooding during high-magnitude events and when the site is influenced 

by backwater in the Skagit River.  These results indicate that the proposed project ELJs would 
not result in an increased occurrence of flooding during low- to moderate-flow events. 
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Figure D-9. Incised channel of East Fork Nookachamps Creek in the vicinity of cross-section 10, approximately 2,455 feet 

upstream of the project site boundary, looking downstream (September 26, 2006). 
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Response D-14 

On September 26, 2006, Herrera conducted a survey of East Fork Nookachamps Creek between 

the State Route 9 bridge and the east boundary of the project site in order to identify conveyance 
structures.  No conveyance structures were located during this survey.  The lack of conveyance 
structures on tax parcel 24534 was confirmed by Tim Purcell, who leases the property for 

agricultural purposes (Purcell 2006).  Upstream of tax parcel 24534, the land adjacent to East 
Fork Nookachamps Creek is a wetland mitigation site owned by the Washington Department of 
Natural Resources. 

Response D-15 

After updating the HEC-RAS model, Herrera determined that only three logjams (Figure D-2) 

will be needed to reconnect the Nookachamps system to its floodplain.  The locations of these 
logjams will not affect the characteristics of drainage to Barney Lake or the Mud Creek drainage 
because the logjams are upstream of these confluences.  There will be no offsite impacts in 

upstream sections of Nookachamps Creek.  Offsite impacts associated with ELJ 2 are detailed in 
Responses D-12 through D-14. 

Responses to Comments from Friends of Skagit County 

(August 25, 2006) 

Response D-16 

The grading plan (Figure D-1 in Response D-1) uses the site’s natural drainage patterns to dictate 

the surface water flow paths.  All surface water patterns south of East Fork Nookachamps Creek 
flow westerly toward Nookachamps Creek or northerly toward East Fork Nookachamps Creek.
Areas north of East Fork Nookachamps Creek drain away from adjacent agricultural properties 

as shown on the grading plan.  No surface water runoff poses any threat to agricultural properties 
adjacent to the site.  The site regrading will increase the existing wetland areas, resulting in 
greater flood storage capacity when there are no backwater conditions in the Skagit River.  This 

will help to reduce downstream flooding on Nookachamps Creek and increase the drainage rate 
in upstream reaches of Nookachamps Creek, East Fork Nookachamps Creek, and Mud Creek. 

The project will result in a net benefit for listed fish species.  High-flow back channels will 
provide rearing, refuge, and migration habitat for salmonid species.  A restored floodplain will 
increase stream cover, reducing daily maximum temperatures, and increase the delivery of wood 

and organic matter to support a multitude of aquatic species.  In addition, bald eagle habitat as 
well as the habitat of other bird species will be enhanced by the creation of more perch sites, an 
increase in fishing opportunities, and increased privacy with a forest cover. 
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A biological assessment was prepared for the proposed project (Herrera 2005) in accordance 
with Section 7(c) of the federal Endangered Species Act of 1973.  The purpose of this 

assessment was to determine whether any protected species are present within the project area 
and whether they or their habitats will be adversely affected by the proposed wetland mitigation 
bank.  In September 2006, a letter of concurrence was received from Ken S. Berg, manager of 

the Western Washington Fish and Wildlife Office of the U.S. Fish and Wildlife Service 
indicating that adequate actions will be used to protect listed species under the Endangered 
Species Act (Berg 2006).  A similar letter was received from the Seattle District, Corps of 

Engineers in April 2006, concluding that this project may affect, but is not likely to adversely 
affect Puget Sound chinook or its critical habitat (Walker 2006). 

Response D-17 

The entire project site is within the 100-year floodplain; therefore, any modification in the 
location of the floodplain would have no effect on the project or project design.  Stockpile 4 

shown on Figure D-2 (Response D-1) is located outside the current 100-year floodplain.  It is 
expected that roughly half this area will be used for stockpiling; therefore, there is flexibility to 
decrease the size of this stockpile area if the size of the 100-year floodplain is increased. 

Response D-18 

See Response D-1 for information related to the removal of spoils.  In addition, the only issue 

related to hazardous materials on the site would be associated with vehicle refueling during 
grading activities.  Specific best management practices will be used and detailed in construction 
drawings to prevent any spills into adjacent wetlands or streams on the project site.  Historically, 

this site has always been used for agricultural purposes; therefore, hazardous materials are not 
expected to be present.  All fueling and maintenance of farm vehicles and equipment has 
occurred within the dairy farm facilities, which are located outside the boundary of the project 

site.

Response D-19 

The grading permit submitted to Skagit County included a spreadsheet detailing 20 parcels that 
will be affected by this project.  The locations of these parcels are shown in Figure D-10. 
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Responses to Comments from Skagit Conservation District 

(August 23, 2006) 

Response D-20 

Analysis that addresses both of these issues has already been performed.  During flood events, 
the water surface elevation in the floodplain is controlled by the Skagit River.  The hydrologic 
and hydraulic basis of design (H&H) report (Herrera 2006) describes the results of the analysis 
documenting that the water surface elevation is unaffected (both within and outside the boundary 
of the project site  by the proposed changes under all flood conditions on the Skagit River.  
Because it is the water surface elevation that establishes the ground water recharge rate, ground 
water will not be adversely affected during these times.  During the low-flow summer, ground 
water is discharged to the streams throughout the project site.  The H&H report demonstrates that 
more than 300 feet away from the streams, the ground water elevation is established by large-
scale regional factors (e.g., the elevation of Clear Lake and Beaver Lake).  Therefore, the project 
will have no impact on the ground water elevation more than 300 feet from the streams.  The 
only impact on the ground water elevation due to activities associated with the wetland 
mitigation bank will be near East Fork Nookachamps Creek on the east end of the Clear Valley 
Farm property.  This impact is discussed in detail in the H&H report and detailed further in 
Responses D-12 through D-14.  Additionally, ground water elevations will be monitored to 
verify that the small, limited effect predicted by the H&H report is accurate. 

Response D-21 

Response D-1 details the full extent of grading activities and volumes in Phases I and II.  It is the 
intent of the project design that no more grading should occur after Phase II; however in order to 
remain flexible in terms of the design and ensure that the project succeeds in providing adequate 
wetland hydrology, additional grading may be required.  Any additional grading in Phase III 
would be significantly less than that in Phase II, but the exact quantities would be impossible to 
calculate at this point.  This material would be added to stockpile 4, which is located outside of 
the 100-year floodplain as shown in Figure 4. 

Response D-22 

Herrera recommends a two-step approach for preventing soil erosion while trying to establish a 
thriving native plant population.  It is projected that the project site will be reseeded after grading 
activities in mid-September.  A mixture of native grass seed (explained in the next paragraph) 
and a rapid-germinating ground cover such as REGREEN® will be applied to the site in both 
wetland and upland areas.  The benefit of adding REGREEN, a wheat/wheatgrass sterile hybrid, 
is that it germinates in 6 days and will form a temporary cover crop in less than a month.  This 
will protect against soil erosion and weed invasion while allowing the native grass seed to 
become established. 
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Herrera recommends seeding the wetland areas with a mixture of three native wetland grasses: 
tufted hairgrass (Deschampsia cespitosa, a facultative species), meadow barley (Hordeum
brachyantherum, a facultative wetland species), and tall mannagrass (Glyceria elata, a 
facultative wetland species).  Tall mannagrass is included in the seed mix to provide plant 
diversity as well as cover.  Two native grasses are recommended for seeding the upland buffer: 
California brome (Bromus carinatus, an upland species) and blue wildrye (Elymus glaucus, an 
upland species).  All of these plants have a demonstrated seeding track record and will germinate 
within 7 to 21 days. 

The committee states that one to two months of native grass growth would not be sufficient to 
protect soil, however it should be noted that when the site was being operated as a dairy farm, the 
Clear Valley fields would remain bare throughout the winter.  This was the result of corn 
harvesting activities.  Soil erosion and sediment transport to Nookachamps Creek was a common 
feature and aggressive seeding strategy would provide a far greater benefit when compared to 
past land use activities. 

Response D-23 

Fill material will come from excavations associated with the ELJ construction and the earthen 
berms adjacent to the drainage ditches.  These berms contain material originating from the initial 
excavation of the ditches. 

While the U.S. Army Corps of Engineers has decided it has jurisdiction over the 6,400 linear feet 
and 7 acres of ditches, the wetland habitat associated with the ditches has an extremely low 
functional value.  Nonnative reed canarygrass (Phalaris arundinacea) lines the ditches, choking 
out any native vegetation.  In addition, the ditches are not passable by fish. 

There will be no need to mitigate the impacts on the ditch wetlands because the proposed project 
will replace the ditches with high-flow back channels within a palustrine wetland habitat that will 
provide essential off-channel fish habitat fish which is of a high functional value.  Therefore, 
there will be no loss of wetland habitat.  These high-flow back channels will provide fish access 
to emergent plant communities during the winter season.  Tree and shrub plantings along water 
courses will reduce the water temperatures in the summer. 

Response D-24 

Clear Valley Environmental Farm, LLC and Clear Valley Environmental Farm II, Inc. do not 
propose to develop any parcels adjacent to the Skagit Environmental Bank.  The applicant does 
intend to sell portions of the Clear Valley Farm property as stated in Response C-1.  Any issues 
related to septic effluent resulting from a proposed development are the responsibility of the new 
property owner.  New developments on sold parcels will be subject to county, state and federal 
regulations in a separate permitting process filed by the new property owner and independent of 
the Skagit Environmental Bank. 
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Response D-25: 

Impacts on Swan and Geese Habitat 

It is acknowledged that the Skagit Environmental Bank will be transforming areas of row crops 
that have historically been used by water fowl as foraging areas.  However, because of the 
abundant farming in the Skagit watershed (over 75,000 acres) and the limited amount of winter 
roosting refuge habitat in the area, this transformation is expected to result in net benefits for 
water fowl.  According to the previous landowner, Loren Korthuis, a large trumpeter swan 
population roosts overnight on Barney Lake during the winter, and the project design will 
increase habitat similar to that of Barney Lake (a mix of shrub and emergent species).  In 
addition to crop lands, trumpeter swans prefer large, shallow wetlands 1 to 3 feet deep with a 
diverse mix of emergent vegetation and open water.  This type of habitat, which will be provided 
as part of the project design, will support a rich variety of submergent (underwater) plants used 
for food, such as spatter-dock (Nuphar luteum) and broad-leaved pondweed (Potamogeton
amplifolins).  These species are preferred by trumpeter swans, along with emergent plants such 
as arrowhead (Sagittaria latifolia), burreed (Sparganium angustifolium), bulrush (Scirpus spp.), 
and sedges (Carex spp.).  Geese are found in similar habitat types and will also benefit from the 
more diverse landscape provided by the project design. 

Bald Eagle Management Plan 

Before construction, a site-specific bald eagle management plan will be requested from the 
Washington Department of Fish and Wildlife (WDFW) Bald Eagle Management contact for 
Skagit County, Julie Stofel.  Typical turnaround time is 1 month.  The WDFW representative 
will prepare the site-specific plan based on information provided to WDFW by the project 
proponents, including the location of the bald eagle nest (as mentioned in the biological 
assessment) on the project site, the locations of large trees, building permits, and project plans.  
The bald eagle management plan will require the project activities not to adversely affect any 
trees.

A biological assessment was prepared for the proposed project in accordance with Section 7(c) 
of the federal Endangered Species Act of 1973 (Herrera 2005)  The purpose of this assessment 
was to determine whether any protected species are present within the project area and whether 
they or their habitats will be adversely affected by the proposed wetland mitigation bank.  In 
September 2006, the applicant received a letter of concurrence from Ken S. Berg, Manager of the 
Western Washington Fish and Wildlife Office of the U.S. Fish and Wildlife Service indicating 
that adequate actions will be used to protect listed species under the Endangered Species Act 
(Berg 2006). 

Ken Berg stated the following: 

“The proposed action will not result in the loss or modification of suitable nesting, 
roosting, or perch tree habitat for bald eagles.  There is one active bald eagle 
territory adjacent to Barney Lake at the confluence of the East Fork and mainstem 
Nookachamps.  An equipment access route and new side channel site will be 
located just across the creek from the nest site (within 0.1 mile).  Although the 
bald eagles that occupy this territory are accustomed to agricultural operations 
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during the nesting season, construction activities will be close to the nest, are 
stationary, and are longer in duration than farming activities such as mowing.  
Therefore, the site will be monitored by a qualified biologist to ensure that 
project-related activities do not cause disturbance to the eagles.  Construction will 
be sequenced such that operations in the vicinity of the nest will occur late in the 
nesting season and will be halted if the eagles show signs of agitation.  Because 
the nest site will be monitored and activities adjusted to avoid disturbance, effects 
to nesting bald eagles are considered insignificant. 

“Bald eagles forage along the Nookachamps and Skagit River all year.  Since the 
water quality is often poor in Nookachamps Creek, the Skagit River provides the 
best foraging opportunities during the summer.  Because foraging opportunities 
are limited in the action area, construction activities will be conducted during 
daylight hours, and sound levels associated with pile driving and/or equipment 
operations will not reach harmful levels, effects to foraging bald eagles are 
considered insignificant.” 

Response D-26: 

The project site occupies land on both the north and south side of the East Fork Nookachamps 
Creek, and to the east of Nookachamps Creek.  The county road access will be on parcel 24530 
(see Figure D-10 in Response D-19), at 22344 Babcock Road.  This access will serve the north 

side of East Fork Nookachamps Creek.  A secondary county road access will be established at 
14067 McLaughlin Extension Road on the west Side of Nookachamps Creek.  Private bridge 
crossings do exist, but may not be suitable for heavy equipment.  The only point of access for the 

southern portion of the project site that does not require crossing either creek is from State 
Route 9 via parcels 109241 and the adjacent parcel P24692 (Figure D-10).  Both parcels are 
owned by Clear Valley Environmental Farm, LLC and Clear Valley Environmental Farm II, Inc. 

Current site entrances (proposed project site entrances) to McLaughlin Extension Road and 
Babcock Road have been routinely used in the past for farm machine equipment and are in good 

condition.  These entrances are open to the road with little to no tall vegetation allowing for 
sufficient line of sight to on coming traffic.  A Skagit County Access Permit was submitted for 
these two site entrances. 

A third proposed access road, along State Route 9, as pictured in Figure D-11, has been used in 
the past to provide access to the power line easement. Since this is a state road, a Washington 
State Department of Transportation (WSDOT) Application for Access Connection was submitted 
to the Northwest Regional Office in accordance with RCW 47.50 Laws of Washington State to 
have an approved permit prior to constructing an access connection to a State Highway.
WSDOT will detail the minimum requirements necessary to provide a safe entrance.  At a 
minimum, vegetation will be cleared to provide an adequate line of sight and the access road 
width will be increased.  Since no material will exported offsite as detailed in Response D-1, it is 
anticipated that vehicle traffic entering and exiting the project site will have very minimal 
impacts to traffic congestion along any of the roads adjacent to the proposed site entrances. 
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Figure D-11. Photo identification of access point at MP 50.5, State Route 9, Mount 

Vernon, Washington. 
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2025 First Avenue, 
Suite 500 
Seattle, WA  98121-
3140
206-382-9540
206-626-0675 Fax 
www.buckgordon.com

M E M O R A N D U M

TO: Ms. Betsy Stevenson, AICP 
Planning & Development Services 
Skagit County 

CC: Clear Valley Environmental Farm LLC 

FROM: Brent Carson 

DATE: November 28, 2006 

RE: Response to September 15, 2006 Request for Additional 
Information for Grading Permit BP06-0669 

I am pleased to provide responses to several of the issues raised 
in the public comment letters received by the County during the 
comment period for the Notice of Development. 

RESPONSE E-1

ISSUE 1: Does the Project comply with the Skagit County 
Comprehensive Plan and the requirements of the Growth 
Management Act? 

 ANSWER:  Yes.   

A few commenters questioned the project’s compliance with the 
County’s comprehensive plan policies.  We take exception to these 
comments and firmly believe that the project complies with these 
policies.

The County must first recognize the critical relationship between 
the zoning code and the Comprehensive Plan.  Where a project is 
permitted outright within a zone but the Comprehensive Plan contains 
policies suggesting that the use may not be appropriate, the zoning 
code, not the Comprehensive Plan, controls.  The Comprehensive Plan is 
only a “ blueprint”  for planning but is not used to make specific land 
use decisions. Citizens for Mount Vernon v. City of Mount Vernon, 133 
Wn.2d 861, 873-74 (1998).  In Mount Vernon, there was a conflict 
between the zoning code, which prohibited the use in question, and the 
Comprehensive Plan, which contained policies promoting that use.  The 
Supreme Court found that when such a conflict occurs, the zoning code 
controls:

Since a comprehensive plan is a guide and not a document 
designed for making specific land use decisions, conflicts 
surrounding the appropriate use are resolved in favor of 
the more specific regulations, usually zoning regulations.   
A specific zoning ordinance will prevail over an 
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inconsistent comprehensive plan. If a comprehensive plan 
prohibits a particular use but the zoning code permits it, 
the use would be permitted.  These rules require that 
conflicts between a general comprehensive plan and a 
specific zoning code be resolved in the zoning code's 
favor.

133 Wn.2d at 873-74 (emphasis added). 

Under the Mount Vernon decision, which remains controlling law, 
even if Skagit County’s comprehensive plan contained policies adverse 
to the use of the site as a mitigation bank, which we do not believe 
it does, the proposed project must be permitted because it is 
expressly authorized by the zoning code.

Moreover, a detailed review of the Comprehensive Plan policies 
reveals a much different conclusion than the one reached by commenters 
regarding the proposed use of this property for a wetland restoration 
project and its relationship to the Comprehensive Plan policies.

Looking at the Comprehensive Plan as a whole, it cannot be said 
that the proposed Bank is inconsistent with the Plan.  The 
Comprehensive Plan balances several objectives including encouragement 
of economic development, protection of natural resource lands 
(including agriculture, forestry and minerals), and protection and 
enhancement of critical areas including wetlands and aquatic 
resources.  While there are specific policies to protect prime 
agricultural lands (Policy 5A-3.1) there are also policies to restore 
and enhance wetlands (Policy 13A-5.5).  While agricultural production 
is the highest priority use for designed agricultural resource lands 
(Natural Resource Conservation Element - Objective 6), the natural 
resource policies recognize that other uses will occur on such lands 
and recommend mitigation by the newer use (Policy 5A.6.2).

The policies of the Comprehensive Plan, which present sometimes 
competing objectives, are reflected in the adopted provisions of the 
zoning code.  The Bank is proposed to be located in the Ag-NRL zone.
For the Ag-NRL zone, specific uses are listed as permitted outright, 
others are prohibited, and others are identified as needing special 
use permits.  This zone is designed primarily for farming activities.
SCC 14.16.400(100).  However, agriculture and agriculture related uses 
and facilities are not the only uses that are permitted outright in 
this zone.  SCC 14.16.400 (2) (p) states that “water diversion 
structures and impoundments related to resource management and on-site 
wetland restoration/enhancement projects ” are also an outright 
permitted use.  Thus, the Bank and agricultural uses are each 
permitted uses in this zone.  This confirms that the balancing of the 
policy objectives of the Comprehensive Plan were resolved in favor of 
allowing this use in areas designated primarily for natural resource 
uses.

To the extent that public comments on this application may be 
interpreted as identifying deficiencies in the zoning regulations, the 
County may not consider such comments as part of this project-level 
review.  SCC 14.06.030. 
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 The policies in the Comprehensive Plan adopted to meet Object 3 
of the Natural Resource Conservation Element, namely maintenance of 
agricultural production on designed agricultural resource lands, focus 
primarily on precluding incompatible residential development, not on 
uses such as that proposed by Clear Valley, the restoration of areas 
that were formerly wetlands.  Policies 5A-3.4, 5A-3.5, 5A-3.6 and 5A-
3.7 all address residential development.  There are, in fact, no 
policies which prohibit or discourage habitat and wetland restoration 
projects in areas with agricultural resource lands.  In contrast, 
Policy 13A-5.5 states that wetlands should be restored without 
limiting the type of existing land uses on those properties which were 
formerly wetlands. 

Clear Valley does not consider restoration of wetland areas as 
“ incompatible ” with farming.  Clear Valley has carefully selected the 
bank site area and provided buffers around the entire project area.
There are specific attributes of this property, and of the design and 
placement of the mitigation bank within this property, that will 
mitigate any conflicts between the ongoing agricultural activities of 
the neighboring agricultural concerns and the mitigation bank.

Clear Valley has also chosen to voluntarily pursue means of 
mitigating for its impact on agricultural lands by imposing 
conservation easements that would preclude incompatible residential 
development.  Clear Valley is also committed to funding acquisition of 
development rights on lands not now owned or controlled by Clear 
Valley in order to achieve no net negative impact on agriculture.  The 
details of this voluntary mitigation proposal are presented above in 
Section C-7. 

 Public comments regarding compliance with the requirements of the 
Growth Management Act ( “GMA ”) are misplaced.  GMA’s requirements are 
implemented by the County through its adoption of the Comprehensive 
Plan and its development regulations.  This project must be reviewed 
in light of those regulations, not the GMA itself.

The County’s zoning code is a development regulation under GMA, 
which must be consistent with the County’s Comprehensive Plan.  The 
existing zoning code provisions for the Ag-NRL zone have never been 
found to be inconsistent with the Comprehensive Plan or the GMA 
despite a long history of challenges to the County’s comprehensive 
land development regulations.  As such, the legislative determination 
of what uses are allowed in the Ag-NRL zone is conclusively in 
compliance with the County’s Comprehensive Plan and GMA.

 Finally, some of the comments cite to the recent Washington 
Supreme Court decision Lewis County v. Western Washington Growth 
Management Hearing Board, 157 Wn.2d 488, 139 P.3d 1096 (2006) in 
support of a position that the project’s potential loss of 
agricultural lands is inconsistent with GMA.  Reliance on the Lewis
County case is misplaced.

Lewis County concerned a challenge to adoption of a zoning code 
and regulation of agricultural lands pursuant to the GMA.  In Lewis
County, the Court found that the zoning code itself did not comply 
with GMA because it did not adequately conserve agricultural lands.
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Unlike the Lewis County case, the situation presented by Clear 
Valley’s application is completely different.  While the Lewis County
case involved a challenge under GMA to the validity of the zoning 
code, Clear Valley’s application involves an individual permit 
application filed pursuant to an adopted zoning code already 
established as being in compliance with the GMA.  Review of a project 
specific application cannot be used to reassess the appropriateness of 
zoning regulations:

During development permit review, the County shall not re-
examine alternatives to or hear appeals from fundamental 
land use planning choices made in the Comprehensive Plan or 
adopted development regulations, except for issues of plan 
or code interpretation. If during development permit review 
deficiencies are identified in the Comprehensive Plan or in 
development regulations, development permit review shall 
continue under existing plans and regulations and any 
identified deficiencies shall be docketed for consideration 
on at least an annual basis, consistent with the provisions 
of Chapter 14.08 SCC. 

SCC 14.06.030(2).  We understand that the County is, in fact, now 
considering potential changes to its development regulations 
relating to wetland restoration projects in agricultural lands.
That is the proper forum to address the issues being raised by 
these commenters.  However, because this project application is 
vested to the existing regulations, the County cannot, during 
this project review, reexamine or reconsider the adopted 
regulations which expressly permit this use in the Ag-NRL zone.

RESPONSE E-2 

ISSUE 2: Does the Project contradict federal, state and local 
policies and codes on farmland protection?

 ANSWER:  No. 

 The County’s review of this project is limited to 
determining whether it complies with applicable County adopted 
plans and development regulations.  SCC 14.06.030.  State or 
Federal policies regarding farmland protection are not relevant 
to the County’s permit decision. 

 This project’s consistency with the comprehensive plan is 
discussed in response to Issue 1 above.  The proposal is an 
outright permitted use in the AG-NRL zone and, as such, complies 
with the zoning code. 

RESPONSE E-3

ISSUE 3: Does the Project set a precedent that existing rural 
areas with positive agricultural production are 
“ expendable ” to mitigate for the development of urban 
wetlands?”  

ANSWER:  No. 
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 This Project will not set any precedent for using other farmland 
for future wetland mitigation banks.  Approval of the proposed wetland 
mitigation bank does not necessitate or facilitate approval of future 
banks.  Future mitigation banks, if any, will be subject to separate 
approval processes and will be approved, or not, on their own merit. 

RESPONSE E-4

ISSUE 4: Does the application ignore SEPA and other 
requirements regarding water quality and quantity? 

ANSWER:  No. 

A few commenters claim that SEPA has been ignored.  These groups and 
individuals misunderstand the process being followed by the County as 
mandated by County code and state law.  The County is considering 
water quality and quantity impacts through SEPA and will make a 
threshold determination before approval of the grading permit for this 
project.  Likewise, the State Department of Fish and Wildlife cannot 
issue a Hydrologic Project Approval before the SEPA determination has 
been made. 

RESPONSE E-5

ISSUE 5: Does the size of the proposal itself mandate 
preparation of an EIS. 

ANSWER:  No. 

One commenter suggested that the size of the project itself 
necessitates an EIS.  The law states otherwise. 

An Environmental Impact Statement can only be required if there 
are probable significant adverse impacts.  Moreover, in making a 
threshold determination the County must take into account “mitigation 
measures which an agency or the applicant will implement as part of 
the proposal, including any mitigation measures required by 
development regulations, comprehensive plans, or other existing 
environmental rules or laws. ”  WAC 197-11-330(1)(c) (adopted by 
reference in SCC 14.12.070). 

The mere size of a project, cannot, alone, dictate whether an EIS 
is required. Moss v. Bellingham, 109 Wn.App. 6, 31 P.3d 703 (2001)
In Moss, an application was filed for a large residential subdivision, 
a use permitted in the zone.  The city issued a Mitigated 
Determination of Non-Significance for this project.  A group appealed 
the MDNS and, in court, argued that a Determination of Significance 
should have been prepared because of the size of the project alone 
dictated preparation of an EIS.  The Court disagreed: 

Appellants rely heavily on Norway Hill Preservation and 
Protection Association. v. King County Council in arguing 
that the City's decision to issue a DNS for the Birch Street 
project was clearly erroneous.   They argue that under 
Norway Hill, a large scale subdivision such as the Birch 
Street project has per se significant environmental impacts 
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requiring an EIS. . . . Though it is quite understandable 
that local citizens would find it hard to believe that a 
large subdivision has “no significant impact”  and does not 
require an EIS, the law is on Pennbrook's side. First, 
appellants' reliance on Norway Hill for the proposition that 
a large subdivision automatically requires an EIS is 
misplaced.   . . [W]hen Norway Hill was decided in 1976, the 
MDNS process did not yet exist.   The MDNS has its roots in 
Hayden v. City of Port Townsend.  In Hayden, the Washington 
Supreme Court upheld a DNS issued after officials worked 
with the project proponents and government agencies to 
remedy environmental deficiencies in the proposed plan.. . . 
. Four years after Hayden, the MDNS process was “ embraced 
by the SEPA Rules and reined in by process requirements ”  
with the promulgation of WAC 197-11-350.  . . .  [T]he MDNS 
has found favor with courts and decision makers as 
“ conducive to efficient, cooperative reduction or avoidance 
of adverse environmental impacts. ”. . . Therefore, to the 
extent that Norway Hill can be read to mandate an EIS for 
every large subdivision, regardless of attempts to mitigate 
the impacts prior to permitting, it is no longer good law.

 Thus, the focus on Skagit County’s SEPA review must be on an 
evaluation of the adverse environmental impacts, and not simply on 
project size.  An assessment of those impacts, in light of the 
voluntary mitigation and in light of the code requirements which this 
project must meet, should back the County to issue a determination of 
non-significance.

RESPONSE E-6

ISSUE 6: Is the County SEPA checklist inadequate and does it 
substitute for the SEPA Project? 

ANSWER:  No. 

The commenter appears to misunderstand the SEPA process.  The 
Environmental Checklist does not substitute for the SEPA process.  It 
is one of the documents required to be completed by an applicant to 
disclose environmental impacts of the project.  Supplemental 
information has now been provided by the applicant, in response to 
requests from the County. 

RESPONSE E-7

ISSUE 7: Is an Environmental Impact Statement required for this 
project because of its potential impacts to farmland 
and to the farming economy? 

ANSWER:  No. 

A few commenters allege that the conversion of “prime 
agricultural land”  itself (as opposed to potential drainage or 
flooding impacts from the project) should be considered a significant 
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adverse environmental impact, under the land use element of the 
environment, triggering the need for an Environmental Impact 
Statement.  Other commenters argue that an EIS is required because of 
potential “irreversible damage ” to the farming economy.  These 
comments misunderstand SEPA and the County’s role in evaluating the 
environmental impacts of a project that is permitted outright.

The Bank is proposed to be located in the Ag-NRL zone.  As noted 
above in response to Issue 1, while this zone is designed primarily 
for farming activities, among the uses permitted outright “are water 
diversion structures and impoundments related to resource management 
and on-site wetland restoration/enhancement projects.”  SCC 14.16.400 
(2) (p).

The County defines a “permitted use”  as “any use authorized or 
permitted alone or in conjunction with another use in a specified zone 
and subject to the limitations of the regulations of such zone. “  SCC 
14.04.020.  There are no special permits or other special criteria 
established for creating a wetland restoration/enhancement project in 
this zone.  Its establishment is simply permitted outright. 

By providing clear code language authorizing Clear Valley’s 
proposed use in this zone, the County has conferred specific rights to 
Clear Valley which must be recognized.1  By adopting the current zoning 
provisions, the County already chose what uses would be permitted 
outright, prohibited, or only allowed under special circumstances.  It 
has acknowledged that replacing one permitted use (agriculture) with 
another permitted use (a wetland restoration project) cannot, by 
itself, create an adverse land use impact.

If establishment of wetland restoration/enhancement projects in 
the Ag-NRL zone, in place of another permitted were considered a 
potential adverse land use environmental impact, those impacts were 
already addressed and resolved through the County’s SEPA review which 
it conducted prior to adoption of the zoning code.  The County cannot 
now consider replacement of one permitted use (agriculture) with 
another permitted use (a wetland restoration/enhancement project) a 
significant adverse environmental impact.

This is not to say that establishment of an outright permitted 
use cannot be evaluated for potential impacts to other elements of the 
environment (e.g. air, water, noise etc.).  What this does mean, 
however, is that the fundamental choices considered for land uses that 
may or may not be established in each zone were already evaluated for 
their land use impacts.  Replacing one permitted use for another 

1 In contrast to Clear Valley’s situation, if a property owner proposes to 
develop a use which is not permitted in the zone, the property owner has no 
legal right to such development.  Dykstra v. Skagit County, 97 Wn.App. 670, 
985 P.2d 424 (1999).  In Dykstra, the court held:  “[I]n an Agricultural 
District, residential use is accessory to the principal use, not an outright 
permitted use.  Dykstras intend to use the lots for residential purposes, a 
use which is not permitted except in conjunction with agricultural uses as 
their property is now zoned.  This further demonstrates the importance of 
considering the zoning code in its entirety. ”  The court upheld the county’s 
denial of this use and denied Dykstra’s claims for violation of his right to 
substantive due process. 
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permitted use can never, by itself, trigger a “land use ” impact under 
SEPA.

 As further explanation, consider another example.  If an 
applicant came to the County to establish a farm within a Rural 
Reserve zone, and in doing so, proposed to convert existing 
residential properties to the farm, that would be a change from one 
permitted use (low-density residential use) to another permitted use 
(a farm).  Although the purpose of the Rural Reserve zone is to “allow 
low-density development and to preserve the open space character of 
those areas not designated as resource lands”  the conversion of 
residences to farms would not and could not be considered an adverse 
land use environmental impact, because farms are one of the uses 
listed as permitted in this zone.  While SEPA review might consider 
other impacts to the environment from the proposed use (e.g. water, 
noise, air), the loss of residential development in the Rural Reserve 
zone and additional farms in their place, could not be considered an 
adverse environmental land use impact. 

 It appears that these comments are really asking the County to 
treat this project application as if it were an application for a 
rezone from Ag-NRL to another zone.  A change from one zoning 
designation to another does trigger the need to consider land use 
impacts as an environmental impact under SEPA.2  Again, however, where 
the project that is proposed is an outright permitted use, the 
replacement of one permitted use for another cannot constitute a land 
use impact to be reviewed under SEPA.

 Additionally, these comments relate more to economic impacts than 
environmental impact.  Economic impacts are not considerations 
addressed by SEPA.  SEPA addresses impacts to the physical 
environment. Indian Trail Property Owner's Ass'n v. City of Spokane,
76 Wn.App. 430, 444, 886 P.2d 209 (1994); West 514, Inc. v. County of 
Spokane, 53 Wn.App. 838, 847, 770 P.2d 1065 (1989).  Thus, even if the 
potential economic impacts of the project on farming are accurate, 
which we dispute, this is not an impact to be addressed by SEPA.

RESPONSE E-8

ISSUE 8: Should the County, in its SEPA determination, consider 
the cumulative impacts on agriculture from this 
project and other projects that have converted 
agricultural lands? 

ANSWER:  No. 

2 For example, in Moss v. Bellingham, 109 Wn.App. 6,26, 31 P.3d 703  (2001), 
the Court noted that “if an area designated for urban growth and residential 
development, as this area was, if a developer were to come in and say we want 
to put in a power plant, and they look for rezoning, and they look for 
approval of that plan, then clearly the existing SEPA process that was 
utilized previously is so out of line with what is being proposed that a brand 
new assessment from the inception and an EIS would have to be done. ”   
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A number of comment letters allege, explicitly or implicitly, 
that the proposed Wetland Mitigation Bank will have "cumulative 
impacts" that must be evaluated under SEPA.  In particular, these 
commenters contend that, over the last few years, other organizations 
have converted agricultural lands to various environmental uses, 
producing "a cumulative negative effect on the 'critical mass' of 
prime farmland, ”  and argue that SEPA review for the project should 
evaluate the "cumulative impact" of the project combined with those 
other projects.

These contentions are contrary to SEPA's legal framework.  Under 
SEPA, a determination of non-significance should be issued if the 
responsible official determines that "there will be no probable 
significant adverse environmental impacts from a proposal."  WAC 197-
11-340(1) (adopted by reference Skagit County Code 14.12.070).  The 
SEPA Rules provide that, in determining an impact's significance, "the 
responsible official shall take into account that a proposal may to a 
significant degree, "establish a precedent for future actions with 
significant effects."  WAC 197-11-330(3)(e)(iv).3  Thus, the SEPA Rules 
envision that the impacts of other projects should be taken into 
account for purposes of evaluating the impacts of the proposal under 
review only to the extent that the proposal under review establishes a 
precedent for future projects. 

Washington case law confirms that, in the context of a threshold 
determination, the concept of "cumulative impacts" refers to the 
extent to which a proposal leads to future actions that will result in 
additional impacts.  In Boehm v. City of Vancouver, 111 Wn. App. 711 
(2002), a city issued a MDNS for a gas station project and citizens 
challenged the MDNS alleging that the city had failed to consider the 
cumulative impacts of the project.  The court stated: 

as a general proposition, the nature of 
cumulative impacts is prospective and not 
retrospective.  A cumulative impact analysis need 
only occur when there is some evidence that the 
project under review will facilitate future 
action that will result in additional impacts.

Id. at 720.  The court held that the citizens had not identified 
evidence of a cumulative impact under this standard; any cumulative 
impacts were "merely speculative" and therefore did not need to be 
considered. Id.4

 By definition, under the foregoing standards, the SEPA review for 
the Bank need not add to the Bank's impacts the impacts of prior 
projects that allegedly may have resulted in "conversion" of farmland.
Since those prior projects have already occurred, there is no way that 

3 This is consistent with the SEPA Rules' provision concerning the content of 
environmental review:  "A proposal's effects include direct and indirect 
impacts caused by a proposal.  Impacts include those effects resulting from 
growth caused by a proposal, as well as the likelihood that the present 
proposal will serve as a precedent for future actions."  WAC 197-11-060(4)(d).
4 The court also held that the cumulative impact argument required the 
citizens to demonstrate that the project was dependent on subsequent proposed 
development.  Boehm, 111 Wn. App. at 720-21. 
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the Bank could facilitate them.  To require the SEPA review for the 
Bank to include evaluation of the impacts of those prior projects 
would constitute impermissible "retrospective" analysis. 

 Moreover, as noted above in response to Issue 3, the Bank does 
not set a precedent for using other County farmland for wetland 
mitigation banking.  Alteration of wetlands is regulated by the County 
under Skagit County Code (SCC) 14.24.230 and 14.24.240.  If a wetland 
is permitted to be altered by the County, that impact must be 
mitigated.  Use of credits from an approved wetland mitigation bank is 
one of the means established by the County to “compensate for 
unavoidable, adverse wetland impacts associated with future 
development. ”  SCC 14.24.250(f). 

Under state law, use of credits from a wetland mitigation bank 
cannot be used as mitigation unless “ all appropriate and practicable 
steps have been undertaken to first avoid and then minimize adverse 
impacts to wetlands. ”  RCW 90.84.050.  Moreover, the Department of 
Ecology is tasked with looking at “ the functions and values of the 
wetland, including fish habitat, ground water quality, and protection 
of adjacent properties. ” Id.  Ecology may only approve use of credits 
from a bank when: 

(1) The credits represent the creation, restoration, or 
enhancement of wetlands of like kind and in close proximity when 
estuarine wetlands are being mitigated; 

(2) There is no practicable opportunity for on-site compensation; 
or

(3) Use of credits from a bank is environmentally preferable to 
on-site compensation. 

Id.

For SEPA purposes, development of the Bank would not set a 
precedent for future development of other mitigation banks.
Commenters suggesting such precedent offer no explanation as to how 
approval of the Bank will "facilitate future action that will result 
in additional impacts" (Boehm at 720) such that the Bank's SEPA review 
would need to include evaluation of the impacts of future projects.5

As a factual matter, there is no causal connection whatsoever 
between development of the Bank and development of future mitigation 
banks.  The Bank's proposal does not include development of mitigation 
banks elsewhere in Skagit County, nor does the Bank have any plans for 
development of such banks.  Nor does the approval of the Bank's 
proposal necessitate or facilitate approval of future banks.  Future 
mitigation banks, if any, will be subject to separate approval 
processes and will be approved, or not, on their own merits.  If the 
commenters’ approach to cumulative impacts were correct, the SEPA 

5 SPF's comment letter cites to page 20 of the Bank's prospectus, but the 
prospectus simply references the Bank's proposed geographic service area; 
nothing in the Bank's prospectus supports the contention that the Bank would 
set a precedent for future mitigation banks. 



Memorandum - 11 - November 28, 2006

Y:\WP\CLEAR VALLEY\M11286.BC.DOC 

review for every residential plat would have to be evaluated in 
consideration of the cumulative impacts from all future residential 
plats.  This is simply not the law.  In this situation, any alleged 
cumulative impacts resulting from development of future mitigation 
banks are "merely speculative" and the SEPA review for the Bank need 
not consider such impacts.

In sum, under applicable law, the SEPA review for the Bank need 
not evaluate the impacts of prior conservation projects or the impacts 
of future mitigation banks elsewhere in Skagit County. 

RESPONSE E-9 

ISSUE 9. Is the County required to evaluate impacts associated 
with potential future development on other acreage 
purchased by Clear Valley as it considers the 
environmental impacts from the proposed Bank? 

ANSWER:  No. 

A number of commenters suggest that environmental review must 
occur now regarding the entire acreage owned by the applicant.
However, these allegations are not supported by SEPA or the case law 
interpreting SEPA. 

The application establishes that, other than the wetland 
mitigation bank, there are no proposals for development of the subject 
property at this time.  The property owner has stated that other 
portions of the property will be conserved as wetland or in farm uses, 
with the exception of a portion of the property which may have future 
development potential for a large lot residential project.  Thus, the 
only issue is whether this potential future residential development is 
required, under SEPA, to be evaluated in the same environmental review 
process as the Bank.  The following review of SEPA regulations and 
case law establishes that the environmental review of the wetland 
mitigation bank does not need to consider potential future residential 
or other development unrelated to the Bank. 

SEPA regulations establish the standard for when proposals are 
related to each other closely enough to be, in effect, a single course 
of action such that they are required to be evaluated in the same 
environmental document.  WAC 197-11-060 (3)(b) (adopted by reference 
in SCC 4.12.020) establishes a two part test for the requisite 
relationship of proposals: 

(b) Proposals or parts of proposals are closely related, 
and they shall be discussed in the same environmental 
document, if they: 

(i) Cannot or will not proceed unless the other 
proposals (or parts of proposals) are implemented 
simultaneously with them; or 

(ii) Are interdependent parts of a larger proposal 
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and depend on the larger proposal as their 
justification or for their implementation." 

The proposed Bank and the potential future residential development, 
while both proposed for parts of the same total acreage, do not meet 
the definition in WAC 197-11-060 (3)(b) of proposals that are so 
closely related that they must be discussed in the same environmental 
document.

 The wetlands bank and the potential future residential project do 
not meet the first prong of the above test, (b)(i), because the two 
proposals are completely independent.  Each project can proceed 
without the other.  SEPA's concern with looking at two proposals 
separately in this prong of the test is the coercive effect that 
proceeding ahead with one proposal or segment of a proposal may have 
on another.  That is, if one proposal will make the second project a 
foregone conclusion, then it is appropriate that SEPA review of both 
proceed together.  That is not the case with the wetlands bank and 
future potential residential development through a Long Conservation 
and Reserve Development (Long CaRD).  If and when a Long CaRD is 
proposed, it will be reviewed independently under SEPA.  Its approval 
or denial has not effect on the current wetland mitigation banking 
proposal.

By contrast, the type of projects that are so closely related 
that they must be discussed in the same environmental document was 
addressed in the case of Merkel v. Port of Brownsville, 8 Wn. App. 844 
(1973). In Merkel, the proposed project included the construction of 
both uplands and wetland facilities for boats where the developer 
proposed to proceed ahead with the upland proposal separately.
However, trees cut on the uplands were to be used in constructing the 
marine facilities and parking on the uplands was going to serve the 
waterside development.  The Court found that the uplands and wetlands 
parts of this proposal were interrelated such that one could not 
proceed without the other and thus, the entire development should be 
evaluated in one SEPA document. To the contrary, in the subject 
application, the Bank is entirely separate and distinct from the 
potential residential development.  Development of the Bank in no way 
dictates that the residential project will be built.

The second prong of the test, (b)(ii), is also not met here 
because the wetland bank and the potential future residential 
proposals are not interdependent parts of a larger proposal.  They do 
not depend on the larger proposal as justification for their 
implementation.  To the contrary, the Bank and potential future 
residential development are entirely different types of projects, with 
no functional relationship and do not depend on any larger project for 
their implementation.  The courts have taken a very narrow view of 
this criterion and even found that a dock and a bulkhead proposal were 
not interdependent parts of a larger proposal to construct a residence 
and sewage tank on the same property.  See, Manza v. Shorelines 
Hearings Board, 128 Wn.App. 1023 (June, 28, 2005) (unpublished 
opinion)

In addition, SEPA review is not required at this time to consider 
potential future residential development because such impacts are now 
speculative.  SEPA does not require consideration of speculative 
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impacts.  In Boehm v. City of Vancouver, 111 Wn.App. 711 (2002) the 
Court held that a City was not required to consider cumulative impacts 
of unspecified future actions when the challengers failed to prove 
that the instant proposal was dependent on future actions or what such 
future actions might be.  There will be ample opportunity to evaluate 
and mitigate the impacts of a future residential proposal at such time 
as the project becomes certain and the specifics of the proposal are 
known.

RESPONSE E-10

ISSUE 10: Should consideration of the proposed grading permit be 
rejected pending completion of the Wetland Mitigation 
Bank Certification process? 

ANSWER.  No. 

There is no code provision that allows delaying consideration of 
land use permit applications for a proposed wetland mitigation bank 
until the County completes its role in certifying the bank by signing 
the Bank Instrument.  Moreover, completion of the land use review 
process prior to consideration of the Bank Instrument is the most 
logical and appropriate sequence.

Wetland Mitigation Banking was expressly authorized by state law 
as “an important tool for providing compensatory mitigation for 
unavoidable impacts to wetlands. ”  RCW 90.84.005.  State law provides 
that wetland mitigation banks are to be certified through a signed 
banking instrument. RCW 90.84.040(1).  A banking instrument documents 
the objectives and administration of the bank and describes in detail 
the physical and legal characteristics of the bank, including the 
service area, and how the bank will be established and operated.  RCW 
90.84.010(1).  The bank instrument is to be signed by the Department 
of Ecology and by the local jurisdiction in which the bank is located.
RCW 90.84.040(1). 

Because the bank instrument must contain the physical and legal 
characteristics of the bank, it makes the most sense to have the final 
form of the instrument signed by the local jurisdiction after the 
local jurisdiction has reviewed the permit applications for 
construction of the bank, considered how the bank will be built and 
has been assured in those applications and through appropriate 
mitigation conditions, that the bank will be built in conformance with 
applicable local land use and environmental regulations.

Moreover, until detailed regulations are adopted that provide 
guidance on the elements of a local government’s certification of a 
bank instrument, local governments can only rely upon the existing 
permitting process and the decisions they make on applications filed 
by a bank applicant, in order to assess whether to certify the bank.
To make a decision on bank certification, without regard to permit 
decisions, would be arbitrary and capricious. 
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Riparian Buffer Study Program 
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Nookachamps Creek Riparian Buffer Study Program Overview and 

Objectives 

The Skagit Environmental Bank’s proponents propose to create a riparian buffer study program 

using land bordering the Nookachamps Creek.  The purpose of the program is to analyze the 
ecological objectives of buffer requirements, and then identify economically viable buffer 
creation and use options for farmers.  The objective will be to identify the riverine and riparian 

buffer processes that affect the agricultural community, other landowners, and natural processes 
in the Nookachamps drainage, and then to design a study that will provide information on how 
riparian buffers can be modified to either reduce costs to farmers or provide alternative income.  

Some potential goals are to develop recommendations for: 1) configuring the buffer to achieve 
the desired condition of ecological riverine processes while reducing the area of the buffer, 
2) reducing the costs of creating and maintaining buffers and 3) creating economic opportunities 

using buffers. 

To this end, we propose the following steps: 

1. Talk with interested or informed individuals, communities, agencies, 
institutions and organizations in the Skagit Valley to gain insights, 

direction and cooperation in the riparian buffer study.  We might contact, 
by way of example but not by way of limitation, the Skagit County 
Planning Department, the Skagit County Board of Commissioners, the 

local Indian Tribes, the Washington State University extension program, 
the Western Washington Agricultural Association, the local Cattleman’s 
Association, the Skagit County Conservation District, the U.S. Department 

of Agriculture Wetland Restoration Program, the Skagitonians to Preserve 
Farmland, the Skagit County Farmland Legacy Program, the Washington 
State Department of Ecology, the Washington State Department of Fish 

and Game, the Skagit Regional Enhancement Group, the Skagit 
Watershed Council, WetNet, the Skagit Land Trust, and the Skagit County 
Public Works Department.  We do not want to get mired down in 

discussions and politics with these entities, but would like to see if they 
have valuable input, or have requests related to the project. 

2. Conduct an interview with the Skagit County soil conservation service to 
catalog any previous riparian buffer studies and document their goals, 
results, and short-comings.  This step will also develop a list of studies 

proposed or in progress by Skagit County.  The interview will focus on 
identifying the critical riparian buffer issues that affect the health and 
needs of the agricultural community. 

3. Research historic economic and cultural losses in the agricultural 
community due to flooding, erosion, and river channel migration.  Identify 
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and document case studies to determine the losses to farm income and 
evaluate the potential to offset these losses with buffers sufficient to 

protect agricultural resources (comparative case studies, if available). 

4. Conduct interviews with local farmers and farm groups to identify buffer 

issues and farmers’ concerns and needs.  These interviews would focus on 
identifying opportunities to minimize or eliminate losses to farm income 
from river processes. 

5. Based on the information gathered during the four initial steps, a riparian 
buffer study will be designed to test the effectiveness of different riparian 

buffer configurations in addressing the needs of the agricultural 
community.  The study will include evaluations of erosion control 
measures, the role of root cohesion, effectiveness of sediment sequestering 

and nutrient removal, contributions to bank stability and effects on water 
temperature.  Buffer parameters that will be examined include width, 
topography, vegetation community, large woody debris (LWD), and 

stream reach characteristics. 

6. The requirements of the Skagit County code will be compared to state and 

regional recommendations for buffer widths in agricultural settings (See 
example in Attachment A). 

7. A matrix of riparian functions will be compiled (See example in 
Attachment B).  The matrix will allow a comparison of different riparian 
processes and the features of buffers which support these functions (based 

on research and study results), with the trade-offs that are likely to exist 
between different riparian buffer management strategies (e.g., protecting 
tillable acreage vs. the loss of topsoil due to erosion from river processes).  

This matrix will be a resource for determining effective buffers for 
agriculture, forestry, and restoration activities in the Nookachamps 
watershed as well as other watersheds dominated by resource lands. 

8. Make every effort to include local high schools and the Skagit Community 
College programs and classes, the local 4H and Future Farmers of 

America in this study, to stimulate interest and study in the science and 
practice of farming and the environment. 
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Attachment A: 

Analysis of Skagit County Code Provisions for 

Riparian Buffers: 

Code:

14.24.530 (Fish and Wildlife Habitat conservation areas) 

For Types 1 and 2 waters, the standard buffer is 200 feet in width (up to a 

50 percent reduction is allowed, with conditions). 

Five riparian performance standards are presented to protect in-stream and 
near-stream habitat quality: 

Recruitment of LWD 
Shade
Bank integrity (root reinforcement) 

Runoff filtration 
Wildlife habitat 

Allowed activities in the buffer include limited timber harvest in outer 100 

feet (for possible use as a cash crop). 

Ecology Buffer Guidance (BAS- Vol. 2, 8C.2.1): 

Standard recommended buffer width (for a riparian area assumed to be Category II wetland or 
higher): 300 feet. 

Reductions to 150 feet are acceptable, if the surrounding land use is classified as low impact, 
225 feet is recommended when land use is low-intensity agriculture such as pasture, hay, or 
orchards, a full 300 feet is recommended if land use is annual tilling and row crops, or dairy, etc. 

Identified features which support buffer functions are: width, land use, topography, and standing 
and downed wood. 

Possible Study Topics: 

1. Compare different buffer species and planting densities for their adequacy 

in achieving ecological objectives and then identify plant assemblages that 
are least expensive for the farmer. 
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2. Width: Compare the effectiveness of varied buffer widths in meeting 
ecological goals and compare that to the varying costs to the farmer (both 

in planting and the loss of farmland). 

3. Quantify the effectiveness of buffers in protecting the farming business. 

This could be an investigation of how buffers prevent soil erosion, direct 
impacts to crops, etc. 

4. Possibly quantify the adverse impacts of maintaining buffers, although we 
believe this may be more difficult to do and may eliminate this topic at a 
later date. 

5. Examine the costs of enhancing fish management in the creeks and 
compare that to the economic gains from a leased access fishing business 

on the same creek reach. 

6. Topography: Compare effectiveness of off-channel impoundments, the 

slope of a buffer, and the presence of low flood terraces in creating 
waterfowl habitat, then compare that to the economic gains from a leased 
access hunting business on the same riverine wetland area. 

7. Shade: Compare the shading effects of different plant communities within 
the buffer with crop production of the shaded soils outside the buffer. 

8. Reach Characteristics: Evaluate how reach characteristics affect buffer 
effectiveness requirements.  Determine if there differences between 

requirements for straight stream reaches versus the inside bends and 
outside bends, then, identify the minimum buffer required (to achieve 
ecological goals) for each type of reach.  This may point to narrower 

buffers for the farmer. 

9. Making money in the buffer: Identify cash crops (such as limited timber 

harvesting, berry cultivation, bee operations, seed production, hunting and 
fishing leases, and others), that would comply with the County’s “no 
degradation” clause in the code. 

10. Evaluate the changes in fertility of flooded soils. 
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Attachment B: 

Sample Matrix of Riparian Functions, Study parameters, and Synthesis of 

Data

The following matrix is included to provide a conceptual framework for the research and analysis that is proposed for the riparian
buffer study: 

Function 

Buffer Attributes 
which Support the 

Function 
Potential Conflict with Agricultural 

Interests 
Potential Commonality with Agricultural 

Interests 

Existing Studies/ 
Literature 
Review 

Input from 
Agricultural 

Interests 
Data
Gaps

Width Loss of crop area Comply with water quality standards, 
including “salmon-friendly” branding 

   

Vegetation 
Community cover 

Possible loss of crop area (forage 
and/or haying may be compatible) 

Co-use for agricultural product    

Nutrient 
uptake 

Topography Reduced field drainage, or none. Reduced erosion    

Root cohesion Loss of crop area Reduced erosion    Bank
stability LWD Reduces stream conveyance, increases 

interaction with floodplain 
Reduced erosion, fertile flood deposits    

Tree and shrub 
cover 

Loss of crop area Wind and water erosion protection, 
provides for agricultural pest predator 
base, possible partial co-use as agricultural 
crop

   

LWD Reduces stream conveyance, increases 
interaction with floodplain 

Reduced erosion, fertile flood deposits    

Stream 
shading 

Width Loss of crop area Sustained protection of agricultural land    

Tree and shrub 
cover 

Loss of crop area Wind and water erosion protection, 
agricultural pest predator base, possible, 
partial co-use as agricultural crop 

   

LWD Reduces stream conveyance, increases 
interaction with floodplain 

Reduced erosion, fertile flood deposits    

Wood and 
organic 
recruitment 

Width Loss of crop area Sustained protection of agricultural land    




