PLANNING & DEVELOPMENT SERVICES

GARY R. CHRISTENSEN, AICP, DIRECTOR
BLL DowE, CBO, DEPUTY DIRECTOR

PATTI CHAMBERS TtM DEVRIES, CBO
Administrative Coordinator Building Official
MEMORANDUM
To: Skagit County Planning Commission

From: Carly Ruacho, Senior Planner
Date: July 17, 2009
Re: Open Space Concept Plan Revisions

Per your request, the Department has worked with consultants to make revisions to the Open
Space Concept Plan per your direction. For ease of review, we are forwarding to you only those
portions of the plan that have been amended per your suggestion. We are not forwarding
sections where typographical errors or other similar editorial corrections were made.

The attachments reflect the following changes:

1. New definition section added to preface of Plan;
Clarified explanation regarding strategy for acquisition/prioritization of properties added
to FAQ’s of Plan;
Map legends changed to ‘trails’ vs. ‘public access’ throughout Plan;
Map legends changed from ‘existing trails’ vs. ‘possible trails’ throughout Plan;
Removed arrows from open space indicators on maps throughout Plan;
Removed zoning designations from maps;
Added North arrow to maps;
Added new OSRSI/Federal/State lands map to App. A (A-1);
Added new section to App. B (B-101) outlining Washington State Dept. of
Transportation information.
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The attachments reflect all desired changes requested by the Planning Commission at our last
meeting on June 30, 2009, as well as one additional change. Comments were recently received
from the Washington State Department of Transportation, and staff recommends inclusion of the
information at this time.

Also attached is a draft Recorded Motion for your review and use should you desire to take final
action on the Open Space Plan at your upcoming meeting on July 30, 2009.

Please feel free to contact me at extension 5582 with any questions you may have.

1800 Continental Place * Mount Vernon, WA 98273 ¢ Phone: (360) 336-9410 ¢ Fax: (360) 336-9416

“Helping You Plan and Build Better Communities”
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SKAGIT COUNTY PLANNING COMMISSION
RECORDED MOTION
UGA OPEN SPACE CONCEPT PLAN

WHEREAS RCW 36.70A.110(2) and .160 require each Urban Growth Area (UGA) to include
greenbelt and open space areas and cities and counties to identify open space corridors within
and between UGAS; and

WHEREAS on July 24, 2000, Skagit County adopted amendments to its Comprehensive Plan
through Ordinance No. 17938; and

WHEREAS the Friends of Skagit County (FOSC) challenged the County’s adoption of Ordinance
No. 17938 before the Western Washington Growth Management Hearings Board (Hearings
Board) in Case No.00-2-0046¢, arguing, among other things, that it failed to identify greenbelts
and open space corridors within and between UGAs per RCW 36.70A.110(2) and .160; and

WHEREAS the Hearings Board, in its February 6, 2001, Final Decision and Order (FDO) in Case
No. 00-2-0046c, held that “(t)his generalized discussion in the [Skagit County Comprehensive
Plan], plus city maps (that do not show green belts in unincorporated UGAs) and County parks
plan maps (which do not show open space corridors between UGAs), do not adequately meet the
requirements of RCW 36.70A.110(2) and .160.” The Hearings Board further ordered the County
to within 180 days “adopt maps or some other clear mechanism to identify greenbelts and open
space areas within UGAs and open space corridors within and between UGAs”; and

WHEREAS the Board of County Commissioners adopted Ordinance No. R20020036 on January
28, 2002, amending the Skagit County Comprehensive Plan in response to the 2001 FDO; and

WHEREAS FOSC appealed the adoption of Ordinance No. R20020036 to the Hearings Board in
Case No. 02-2-0005 arguing continued violation of RCW 36.70A.110(2) and .160 relating to
open space corridors and greenbelts; and

WHEREAS the County entered into settlement negotiations with FOSC, and the parties agreed to
proposed language amending the Skagit County Comprehensive Plan to address the open space
corridors and greenbelts issue in Case No. 02-2-0005; and

WHEREAS on May 13, 2003, the Board of County Commissioners adopted Ordinance
020030013 as part of the settlement agreement with FOSC, which overrides the Ordinance No.
R20020036 and adopts the language subsequently added to the Skagit County Comprehensive
Plan in Policy 2B-1.3:

“By December 1, 2007, Skagit County will develop a program to identify and
prioritize open space corridors and greenbelts within and between UGAs that
include lands useful for recreation, wildlife habitat, trails, and connection of critical
areas. The program will include a list identifying and prioritizing open space and
greenbelt lands desirable for public acquisition. Any potential acquisition that may
be proposed by such a program will not include any condemnation actions, but
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instead will be achieved by voluntary donation, CaRD subdivision, or mutually
agreeable sale;” and

WHEREAS in October 2006, the Skagit Council of Governments (SCOG) and Planning and
Development Services (Department) were awarded a Regional Collaboration Competitive Grant
from the Washington State Department of Community, Trade and Economic Development
(CTED) to prepare the open space plan called for in Comprehensive Plan Policy 2B-1.3; and

WHEREAS the Department conducted an extensive public involvment program in 2007 and 2008
as listed in Attachment A of the proposed plan; and

WHEREAS on January 9, 2009, the Department issued a Determination of Non-Significance
(DNS) for the proposed open space plan; and

WHEREAS also on January 9, 2009, the Department sent the proposed plan to CTED for 60-day
review under RCW 36.70A.106; and

WHEREAS on January 8 and January 22, 2009, the Department published a Notice of
Availability, Public Comment Period, and Public Hearing Notice regarding the proposed plan;
and

WHEREAS on March 17, 2009, the Planning Commission held a public hearing on the proposed
plan and heard testimony from fourteen (14) individuals and organizations; and

Whereas 35 written comment documents were received by the March 20, 2009, extended
deadline for written comments; and

WHEREAS on April 21, 2009, the Planning Commission held deliberations on this matter; and

WHEREAS during deliberations, the Planning Commission determined that an additional work
session to discuss issues raised during public comment and deliberations would be helpful; and

WHEREAS a work session was held on June 16, 2009, during which the Planning Commission
and staff agreed to make certain changes to the draft plan prior to final Planning Commission
deliberation and action; and

WHEREAS the changes included the following items:
1. New definition section added to preface of Plan;
2. Clarified explanation regarding strategy for acquisition/prioritization of properties added
to FAQ’s of Plan;

3. Map legends changed to ‘trails’ vs. ‘public access’ throughout Plan;
4. Map legends changed from ‘existing trails’ vs. ‘possible trails’ throughout Plan;
5. Removed arrows from open space indicators on maps throughout Plan;
6. Removed zoning designations from maps;
Skagit County Planning Commission UGA Open Space Concept Plan
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7. Added North arrow to maps;
8. Added new OSRSI/Federal/State lands map to App. A (A-1); and

WHEREAS final deliberations were held on July 30, 2009 and the Planning Commission voted
__to__for approval of the revisions to the draft plan (Aftachment 1) and directed that a
Recorded Motion be forwarded to the Board of County Commissioners, containing the following
findings and recommendations: ‘

Findings

1. Open Space Plan is conceptual only and not a regulatory program.
The requirement to identify open space areas does not mandate that these areas be regulated
or protected. The Skagit County UGA Open Space Plan does not create a regulatory land
use designation or allow public access by default.

RCW 36.70A.160 does not require regulating to protect open space corridors, it does
not provide that mere identification is protection of an open space corridor, nor does it
provide an independent source of authority for regulating land use activities within an
open space corridor. Any authorized land uses, or limitation, restriction, or prohibition
of land uses that a jurisdiction might choose to employ within an identified open space
corridor must be grounded in separate legal authority, not RCW 36.70A.160.
[LLMI/Chevron, 98-3-0012 FDO at 54, Jan. 8, 1999.]

This decision and a similar one were affirmed in the following case:

Based upon these two cases’ [4FT, 5356, FDO and LMI/Chevron, 8312, FDO]
interpretation of RCW 36.70A.160, which the Board affirms, Kitsap County is required
to identify open space corridors pursuant to .160, but there is no GMA requirement that
these areas be regulated or protected. [Suquamish II, 07-3-0019c FDO, at 61, Aug. 15,
2007.]

In addition to the non-regulatory status, the GMA specifically forbids interference with the use
or management of lands within the corridor for agricultural or forest purposes. The proposed
plan identifies priority areas within the county to be considered for the strictly voluntary program
outlined within the plan.

2. Trails and/or Public Access on Dikes/Levees
Pursuant to the conditions of the Mitigated Determination of Nonsignificance (MDNS)
issued by Skagit County April, 24, 2002, establishing the Skagit County Non-motorized
Transportation Plan:
“1. Any future trail projects proposed on dikes or levees shall require the Planning and
Permit Center [ now Planning and Development Services] to meet, consult and obtain
the approval of any involved dike district and affected property owner.
2. Complete necessary and adequate environmental review prior to issuing a Mitigated
Determination of Non-significance for each specific project proposal on dikes or
levees”.
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Dike Road/Britt Slough

The Dike Road/Britt Slough area shown to the southwest of the City of Mount Vernon in the
draft Open Space Plan presented to the Planning Commission is amended to be shown only
as open space in green, with no future trail as originally proposed.

. Preferential Tax for Open Space

Open space/current use taxation provides important, though short-term protection of lands
that contribute open space functions. The Current Use Open Space Taxation Program
includes properties utilized for agricultural, timber and open space uses as provided in RCW
84.34. Lands enrolled in the Current Use Open Space Taxation program receive significant
reductions in property tax liabilities. Public access on participating parcels is required in
certain circumstances in specific taxation categories.

Limits on Liability for Recreational Use of Private Land

RCW 4.24.210 states that “Except as otherwise provided in subsection (3) or (4) of this
section, any public or private landowners or others in lawful possession and control of any
lands whether designated resource, rural, or urban, or water areas or channels and lands
adjacent to such areas or channels, who allow members of the public to use them for the
purposes of outdoor recreation, which term includes, but is not limited to, the cutting,
gathering, and removing of firewood by private persons for their personal use without
purchasing the firewood from the landowner, hunting, fishing, camping, picnicking,
swimming, hiking, bicycling, skateboarding or other non-motorized wheel-based activities,
hang gliding, paragliding, rock climbing, the riding of horses or other animals, clam digging,
pleasure driving of off-road vehicles, snowmobiles, and other vehicles, boating, nature study,
winter or water sports, viewing or enjoying historical, archaeological, scenic, or scientific
sites, without charging a fee of any kind therefore, shall not be liable for unintentional
injuries to such users”.

Appendix Additions

A map depicting Wilderness areas, National Forests and Parks/Recreation areas designated
as Open Space of Regional and Statewide Importance is added to Appendix A along with all
(Department of Natural Resources) DNR trust lands to illustrate the extent of Skagit County
included in such designations.

New Trailheads in Rural Area
The South Fidalgo Community Council asked that the County locate new rural trailheads
only on arterial roads so as to minimize impacts on neighbors.

Future uses classified as open space

Current emerging uses such as dike/levee setback areas and mitigation banks, as well as
unknown potential future uses that result in open space in the County. The existence of open
space areas are not limited to those mapped in the proposed plan and will necessarily change
over time.

Identification of open space within the Bayview Ridge UGA
Because the County is currently in the early implementation stages of establishing a non-
municipal UGA at Bayview Ridge, it is not currently known where parks and other open
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space areas will be located within the UGA boundaries. The County is engaged in a multi-
phased planning approach for the UGA and specific open space areas will be identified
during master site planning.

10. Definitions
The definitions for open space are added to provide increased specificity to the plan.

11. Photo Captions
Per citizen requests, photos in the plan are captioned to identify locations, structures, and/or
features.

12. Errata
The attached errata sheet lists technical corrections made to the draft plan document

nt2).

Recommendations

R1.Regarding implementation of an adopted plan, due to the current economic downturn, the
Planning Commission urges the County to defer funding options that involve tax measures,
but to proceed with efforts to use existing funding sources that achieve protection of open
space areas identified in the plan.

R2. The Planning Commission recommends that the Board of County Commissioners work with
SCOG municipalities to implement setbacks within incorporated and unincorporated UGAs
adjacent to Natural Resource lands per the Countywide Planning Policies.

R3. The Planning Commission recommends that Ordinance R20020036 be rescinded as
Ordinance 020030013 overrides it.

Motion
Based on the above findings, and the record in this matter, the Planning Commission

recommends approval of the UGA Open Space Concept Plan as amended as well as adoption of
the above specified recommendations.

Motion for approval/denial:
Seconded by:

Vote Support Oppose Abstain  Absent
William Stiles I1I, Chair
Jason Easton, Vice Chair
Carol Ehlers
Dave Hughes
Jerry Jewett
Annie Lohman
Matt Mahaffie
Mary J. McGoffin
Kristen Ohlson-Kiehn
TOTAL
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NOW, THEREFORE, on July 30, 2009, the Skagit County Planning Commission voted, as
recorded above, to forward to the Board of County Commissioners the foregoing
recommendations.

SKAGIT COUNTY PLANNING COMMISSION
SKAGIT COUNTY, WASHINGTON

William Stiles III, Chairman Date
Carly Ruacho, Secretary Date
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Attachment 1

Open Space Concept Plan
(PC Recommended Plan to be attached
to final recorded motion)



Errata List

The following items are factual, as distinguished from policy items.

Attachment 2

1

Spelling errors:

Run through spell check again.

2 | Anacortes web site: Should be
www.cityofanacortes.org

3 | Anacortes area demographics: Per communication with Anacortes
parks department and Carol, edit
the last sentence in the first section
as follows. “Anacortes city is
expected to increase from 16,400
persons to 18,300 by the year
2025.” Delete remainder of
sentence.

4 | Reference to County Council, throughout: Change to Board of County
Commissioners

5 | Discussion of condemnation and inverse possession in | Substitute language attached

FAQ 5.1 is inaccurate

6 | Map changes Per Gary’s email

7 | Table of contents Check for consistency with revised
Appendix B

8 | Appendix B.27 Town “of” not “on” Concrete

9 | Add Appendix for WSDOT




Errata item #5
Proposed edit to FAQs

5.1 If the officially adopted open space plan map shows open space on my property, does that
mean | am restricted to open space uses?
The open space plan map does not change the uses currently allowed by the property s zoning.

S -pregram-agency-should-they-desire-
From the Central Publlc Sourld Growlh Management Hearings Board "RCW 36.70A.160 does not
require regulating to protect open space corridors, it does not provide that mere identification is protection of an
open space corridor, nor does it provide an independent source of authority for requlating land use activities
within an open space corridor. Any authorized land uses, or limitation, restriction. or prohibition of land uses
that a jurisdiction might choose to employ within an identified open space corridor must be grounded in
separate legal authority, not RCW 36.70A.160."” [LMI/Chevron, 8312, FDO. at 54.]




