BEFORE THE SKAGIT COUNTY HEARING EXAMINER

VINDINGS, CONCLUSIONS AND DECISION

Applicant: 3D-H Aggregntos
¢/o David and Helen Weber &
Dave and Darey Harvin
PO Box 607 o
Stanwood, WA 98292

Agent: David Hough _
17483 West Big Loke Blvd.
Mount Vernon, WA #8274

File No: PLOY-0435
Request: Specinl Use Permit

Loention; 50596 State Route 20 near Coneroto, within a portion of
See. 28, TISN, RIE, M.

Land Use Desgnations Rural Reserve (RRv)

Summarvy of Proposal; To modily a previous conditional use permit 1o allow for
addition of o crusher, asphalt plant and conerete ready mix
operation within un existing permitted gravel pit, The
operation would include resyeling of concrete und usphalt,

Public Hearing: Afler reviewing the report of the Planning and Permit -
Center, the Hearing Examiner condueted o public hearing
on Seplember 22, 2004, S

Deeision: The opy atlon is approved, contingent on meeting furthier
reportimg requirements and subject to conditions.




FINDIANGS OF FACT

- L 3D-H Aggreggites (applicant) secks o Speeial Use Permlt 1o conduct new
operations within an existing permitted gravel pit, The pit is located nenr Conerete,

2 The loention is 50596 State Route 20, within a portion ol'Séc; 28, TI5N, R()li_,, :
W.M. The Comprehensive plan/zoning designation is Rural Reserve (RRy), '

3. The site is ndjucent to the Covnty Solid Waste Transfer Station, Thereis
mnother sutface mine (WSDO'T Pit M-106) that borders the northern property boundary,

4. "The peemit sought will effectively maodify o Conditional Use Permit issued in
1977 (CUIT7-031), The Condltional Use Permit was reaffirmed through the sighing of' a
Department of Naturol Resourees SM-6 form by the County in April of 2002, The permit
is still active,

‘ 5. The original pemit suthorized n grave) pit. There were seven conditlons of
operntion. Condition #7 stated, *Additlonal permits shall be obtained for sach new _
operation of the vock crusher and agphalt machinery,”

6. The instant application staies that it is nade pursugnt (o Condition 17 of the
oviginal permit. The applicants’ project narrative states: : '

We are requesting approval for conerete ready mix und annunl erughing
and asphalt production which would also tnelude recyeling of conerete
and asphalt. Crushing and nsphalt prociction would nonnally oceur
March through October, Only an emergency situation would require
crushing during other times of the year. We would expeet that npormal
crushing and asplialt production would be for n period of 6 to 12 weeky -
annually. Crushed mateval would be stockpiled snd sold throughout the
ysur. We would anticipate an average daily traffic incrense of 510 7
vehicley per day.

7. The idea is to be able t supply road building material for Highway 20 projects
inth cnstern part of Skagit County, The aew activities proposed by the applicants would
permit importation of materin to the site for processing. No information is given about
the expected valume of reeyling work, but it is inferred from the estimate of vehicle trips
that the wmownt will be quite small,

8. Todate a litthe over 12 ucres of grevel have beun mined, ‘The site currently hay
e aetive borrow area open to o maximum depth of approximately 30 feet below the
natural topography. The undisturbed areq within the original permit boundury congists of
geatly rolling land sl uplund forest and whrab communities. The site wits logyed
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-within the past decade, No strewms or eriticol habitag nrea are tocated within or  a
immediately adjacent to the site. The Skagit River is locatéd over 800 feot 1o the -

Southwest of the property boundary,- . ' ' LA

9. A paved two-lang row connecting to SR 20, provides a shared aceess o the

mining aren and to the adjneent solid waste transfer statlon, (The Wushington State
Department of Transportation hag advised that the activitics applied for will constitute
change In use making it neeessary for the applicant o obtain o new access conneelion
penmit for the project, )

10, Limited mining operations continue in the pit. There are lypically two
employees, The proposed new operations will requite two o three ndditional employees,
Under the proposal, the crushing, asphalt production and ready mix conerete operations
will take place between Monday mornlng and noon on Friday,

TLThe pareel is 40 aeres in size. Of the cquipment involved, the crusher will be
the mujor noise source. 1t will be located in the aetive pit nt 25 or more feet below grade,
The apparent beliel is that the below-gride location and the horizontal distanees involve
will result noise standard complianee at receiving properlics, :

12, "The proposed conerele production operations will require o water well, No
well may be located closer than 1,000 feet from landfill property lines,  There is nmple
room on the applicants property (o drill u sell that is considerably more than 1,000 feet
from the adjocent landfill, At hearing the applicants' consultant stoted that the well will
be exemipt from o waler rights permit, ‘This means that the use will have to be kept at
below 5,000 gallons per day. “This restrietion will operate, to some degree, o limiting
lactor on the conerete operations,

13, A traflic study was performed which necepted the avernge of 5 1o 7 vehicles
perday, The study nssumed fhat in an extreme case, the project would generate 10 (rips
during the p.m, peak-hour petiod, The study found that the sight distance af the entrance
(0 SR-20 execeds the required distance and that the hmpact of project-generated tralfic on
the adjacent rondways will be mininul. No level of service impacts at the aceess location
were noted. Parking wil) be on site in spaces eurrently provided.

14, The adjncent land is rural in nature with seattered residentinl development,
Eixeept for the county transfer station and the old WSDOT borrow pitto the north, the
immediate men iy essentially in forest, The neorest residence is 1,500 feet from (he
propused location of the bateh plant, ‘The operation of the gravel pitis not visible from
any adjncent residential propertics,

L3, Critical aren review revenled no eritieal ureas on the site except steep slopes,
None of the activities appear to be closer than 200 feel from steep slopes, A
hydropeological report was submitted on April 8, 2004, No concerns were rised by
Staft afler reviewing the report, -




16, "The Departments of flealth and Public Works reviewed the project but found
no problenis that capnnot be addressed through conditions of approval. Their comments -
are responded to in the conditions proposed by Staff, '

7. Anenvironmental cheeklist was prepured and reviewed. A Mitigated
Determination of Non-Signlficance ( MDNS) under the State Envitonmental Policy Act
(SEPA) wag issued on May 27, 2004, The MUDNS iy a threshold determination that 1o
environmental impaet statement need be prepared, The MDNS was not appenled.
Itimposed the following conditions on the project;

(1) The water well must be drilled greater-than 1,000 feet from the Skagit (,‘mm_ty
lond i1 property boundary, The Skaglt County Health Department must be
notifled before the well is driljed.

(2) The facllity must corply with WAC 173-350-320. The operntor of the
conerete and asphalt inert wastes stornge piles must adhere to the piles sundords
which require that at Teast 50% of the material stored in the pile must be used
within one year and all of the materlals is used within three yenrs,

(3) Inert waste ean not be fandfilled unless the lucility obtaing an inert waste

land Gl permit (WAC 173-350),

(4) Temporary crosion/sedimentation control measures, a8 approved by (he
Skaglt County Department of Public Works, shall be in place prior o the start of
operation. The applicunt shall muintain all lemporary erosion/sedimentation
control messwres in nccordanéce with fhe Skagit County Drainage Ordinance
14.32, Snid measures shall remain in place until completion of the project,

(5) The applicant shall comply with Northwest Air Pollutioi Authority
riquirements,

(6) The upplicant shall comply with the provisions of Chapter 14,32 of the Skagit
County Code, the Skagit County Drainage Ordinance, ug it relates to incrensed
runolf resulting from additional impervious surfuces, :

(7) The applicant shull comply with Fire Code Standards.

{8) The applicont shall compiy with all relevant provisions of' 14.24 (Skagit
Critical Areas Ordinanee). '

8. The Rural Reserve distriot does ol allow mining. The sub

. v ubjeet mine is a non-
conforming use that is not witkin the Mineral Resouree Overluy (MRO), '




1 However, the MRO) provisions have a section dealing with PPre-existing
Desigated-and Undesignated Mining Operations, As to these the code states af SCC
14.16.440(3)(by:

Commercial mining operntions lying outside of o deaignated MRO -
that are allowed at the time of sdoption of this Ordinanee may continug
1o operate on the permitted mining site, Lxpansion of the existing
operations beyond the geographical and/or operationl Himiits imposed
by th:existing approval is allowed provided the owner spplics for

and racetves o new mining special-use permil issued under this -
Section v v 4 the expanded operation area, Expansion will not
extend be o 2 tegal pareel on which the legally existing use is
locuted.

20, Assuming tlic proposal at hand is i form é»l'cxpunsion of operational lmits, it
appears (hat thie rock crushing, recycling, aspaalt batehing, and concrete butching ore all-
allowable through u Special Use Permit :

21, Under the Rural Reserve zoning, temporary asphalt/eoncrete batching is
allowed us a specinl use. SCC 14.16.320(4)(00),  SCC 14,16,020 defines “temporary
asphalt/eoncrete batehing" as follows:

The mixing of asphalt or conerete from the riw ingredients for u discrete
project in the vicinity of the batching operation. For the purpases of this
definition, “tempordry” shall mean no longer than 1 year,

22. "The Examiner takes this (0 mean that an approval to move the asphalt and
conerete batehing operations off=site to be near some particular job can only be effeetive
for one year. The Staff interprets the one year limit to equate to 52 weeks of operation
time: that is the cloek can start and stop with the termination coming when a year's
worth of work time has ¢lapsed,

23 The Examiner is not sure il the applicants intend o seek approval through
this permit for only on-gite asphalt and concrete batching or are tooking for the ability to
tnke the bitching cquipment off-site, as well, The latter coniot be approved via this
perniit becouse a “discrete project” site is needed for the unalysis.  Such off-site use
eannut be given blanket approval because it can lawfully oceur only in zones that allow
“temporary asphult/concrete batching.” Morcover, approvals under SCC 14,16.440(3)(b)
must be fimited to the “legal pareel on which the legally existing use is located,” '

24, A number of residents ol the area wrote letters of coneern, testifiod af the
fearing or did both, - Most of them were upsct al the public notice requirement that limits
mailed stotice o those property owners within 300 fect of the proposal. There was o
generu} feeling that this fimit is inadequate in rural areas with widely separated residences
such ns this one.




25, The main subgtantive concerns uxprcwul by members of the public were (1)
the possibility of excesaive noige, (2) the possibility of" ground water contamination, (3)
the possibility of excessive odor, (4) hours of opunllon and the po'wlbllit) of Nymination
at night, and (5) the quimblllty of the proposed uses in thig area of high scenie and :
reereational value, ‘They pointed out that the site §s ot the base of Sauk Mountain, Icqq :
than & mile from Rockport State Park, and close to a natfonally deslgnated streteh of Wild
wnid Seenic River.,

20, The criterla for Speeinl Use Permis approval ire set for st SCC
14.16.900(2)(b)(v), 08 Tollows;

() ‘The proposied use whl be compatible with existing and planned land
wse and comply with the Comprehensive Plan.

() The proposed use complies with the Skoglt County Cuode,

(¢} The proposed use will not create undue noise, odor, hieat, vibriticon, air
and water pollution impacts on surrounding, existing, or poténtial dwelting
units, based on the performance standards of SCC 14,160,840,

() The proposed use will ot generate intragions on privaey of
surrounding uses,

(¢) Potentinl effects regarding the general publie healih, safiety, and
genern] welfure,

(1) For specinl uses i .. Natural Resource Lands ..., the inpacts on
Tong-term natural resouree management and production will be
minimized.

(1) ‘The proposed use is not in contlict with the health and safety of
the commuity,

(h) The proposed use witl be supported by ndequate public tacilities
und services ond will not adversely affect public services to the
swrrounding nreas, of conditions can be established to mitigate adverse
impacts on sueh Gacilities,

27. The Stulf aceeptesd the applicants’ response to these questions, n guwral
the applicants’ uppmuth way to say that it must comply with the requirements of various
regulations and agencies, that it will do so, and that therefore no problems will chsue,
There is Hitle in the record that provides o busis for simply accenting these assurances,
Ihere is no analysis of the noise likely t be genorated, what control mechanasms will be
used, what noise Hnits apply or what techuicnl justification there is Tor assuming hoise
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standards will be met. ‘There is essentinlly no disenssion of odor. No information is
provided on the kind of contalmiment facilitics to be utilized or what spil! control
measures will be taken. No analysis i provided of the risk posed by the: v operations to
contemination of the aquifer used for drinking water by area residents,

28, The applicants and the Staff scem to have relied primurily on the remoleness
of the Joemtion and the modest size of the proposed operation to infer that there will be no
“un e fmpaets on residentind dife in the vicinity.

29, Any conclusion herein which may be deemnd a finding iv hereby udopted as

such,
CONCLUSIONS OF LAW

I The Hearing Expminer has jurisdiction over the persons and the subject matter
of this proceeding.

2. Ihe requirements o SEPA have been met. Beeanse no appeal of the MINS
wats filed, it is now too Tite to raise the issue of whether an environmenial impact
staternent should be written,

3. The County fulfilled the Jegal requirements for notice in this case, The
question over whether the legal requirements are good cnough for rural arcas with widely
senttered settfement is a policy issue that the Examiner has no power to review,

4. ‘The proposal appears 1o be consistent with the Comprehensive Plan. ‘The plan,
in Policy 50-3.7, states:

Pre-existing lepully ¢ ernting commercigl mining operations
outside the Mineral Resource Overlay mny continug (o operate
subjeet to the terms of the existing approvul(s). Such operations
may expand beyond the scope of the originul approval and within
the existing parcel provided that they apply for and receive o mining
specinl-use permit.

5. The Lxaminer's reading of SCC 14.16.440(3)(b) is that it offers the possibility
of approving the types of operations sought here on a more or less permanent basis, The
subisceetion provides a means for dealing with o particular type of non-conforming use and
for allowing its expansion. 1t does ol matter what uses are allowed in the zone, As long
as the changes are operational expansions related to the basic permitied use, they may be
allowed if they meet the special use permit eriteria. No particular duration is implied. In
this case, tire activities applied for are clearly activities within the contemplated ambit of
the initial penmit,




6, What liits the potential daration of the permisgton-available here is Condition
17 of the originnl permit. As noted, that condition stales: “Additionnl permits shall be
obtained for cuch new operntion of the rock erusher and nsphult maehinery," Thig
lnngunge is somewhat nmbiguous, but the most satisfuctory way Lo denl with it s to treat
s analogoas (o the definition of *lemporary asphali/conerete bitehing" whichs set o
dutation of one year, This appronel brings us out wheye both the npplicants and the Stafl
thatight they were, :

7 The Examiner, therefore, coneludes that any permit jssued for the yses
proposed should be Himited to a year, Further, the Examiner defers to the County's -
Interprotution that this meuns a year’s worth of aetunl operation rather than n eulendar
yuur, ' ;

_ 8. But hefore nny permit can be fssued, the Speelal Use Permit eriterin of SCC
14.16.900(2)(b)(v) must be satisfied. The Speeial Use Permit eriterin require an inguiry
into whether the activities upplicd for will be compatible with the other uses of the area
and waether they will impose “undue” environmental hirm on existing or potentinl
residentind usey.

9, Where there is o reasonuble doubt about whether o project witl be able to mieel
relevimt stondnrds, at least some preliminary analysis of the ability to do so should be
presented, Otherwise, the simple statement that a project witl meot all applicable
regulations will be enough to authorize almost anything,

10, For exampae, the specinl use criterin muke reference to SCC 14,16.840. "This
is the County's performance standard for, among other (hings, noise. 1t requires that the
most restrietive nodse standards (Class A EDNA) be met in Rural Reserve zones, On the
instant record, we have no information on what the relevant dBA levels ore, hov (excepl
for the applicants’ word) have we any basis [or confidence that they will be achieved.
Similurly, on the matter of odor we have no infurmation on the likelihood of problems or
on the control technology proposed. We know only that an operating permit will have to
be obtained Fom the local air pollution controt ageney. '

11, On the potentinl for water pollution, we have not been ndvised of what
potential contaminants may be brought to the property or how it s proposed to prevent
their eseape into the envirenment, [Emiy be that the existence of an aquatard mukes
pollution of the deep drinking water aquifer unlikely even if there are spills, but on the
record such o conelusion can aaly be reached by guesswork,

17, In short, because o what jsn't there, the record raises reasonnble doubt about
the proposal’s ubility to meet stendards in the arcus ol noise, odor and grotund water
contaminution.  1F, indeed the cencerns about these issues are not warranted, then the
projest should be upproved.  Butmore information on these subjects needs to be
presented and reviewed, ‘The txuminer, therefore, is requiring some ndditionn) reporting




and mnklng approval of the Speciul Uso Permit contingent upon the County's satisfuction
that compliance with the protective standardg involved eait be achléved,

13, 1tis not enough to suy that these matiers will be dealt witli by post-oporation
enforeenient, The whole puipose of perinil review I8 to provide some assurance that
enforcement will not be necessary,

14, The record containg adequate information on the risk that nighttimoe ‘
illumination muy prove o problem. The hours of operation proposed appear to (nke care
af thig fear. A condition can be added that any departure from day=time operations will
have to be specially approved on o one-time bogls, ; B

18, The.nmawer to whether the proposed used are really compatible with -
muintenance of the high scenic and recreational values of the areu depends on the
outeome of inquirics Into the nolse, odor and pollution issues. The project may be visible
from sonse arens on Sauk Mowitain, but the new uses will not present mueh in the way of
new visunl alfront, '

16, "The project may be contingently approved, with the following condit” s,
CONDITIONS

L. ‘The applicants shall obtain ot other necessary land use and environmental
approvals and comply with the conditions thereol,

2. The npplicants shall comply with the conditions of the MDNS issued on May
27,2004, (See Finding 17 above,) :

3. ‘The applicants shall provide the Planning and Permit Center with additiotal
information on e lkelihood of compliance with (n) relevant nolse standards, including a
discussion of the nolse characteristics of the equipment involved and the control _
fechnology to be used. (b) relevant odor control requirements, including a discusgsion of
the odor producing characteristics of the equipment and materinl involved and the ¢control
technolegy to be used, (c) ground water quality standards, including a discussion of the
pollutans to be introduced to the site and the controls to be used to prevent the eseape of
s1¢h poliutants, In addition, the ground water information shall include au c¢valuation of
the likeliood that spitted pollutants might contaminant drinking water for any of the
users in the area,

_ 4 I'he additional information provided shall be made o part of the application file
herein and shall be made available to parties of record higrein for review and comment.

5, 'Fhe permis alfows rock crushing, conerete ready mix production, ond agphult
rion on the site of the existing gravel mine, Reeyeling of conerete and nsphah




xlmll be included in the allowed aetivities, “This penmit provides no ntﬂfmruy lo purfm’m
uny of these netivitles off-slte,

6, The permisston granted shall be limited to one yeor of operations, One year Is -
defined as 52 weeks of woek. The period taken (o aceoniplish Uils work may extend over
several ealendar years,

1. "The aetivitios are authorized o oceur between Mareh | and Oclober 31
annually, The hours of operation shall be 8:00 w.m Monday through 12 noon Priday of
any week, ‘There shall be no night time operations, There siall be no weekend
operations,

8, Should an emergency need for the materlals produced arlse, permission to
deviate from the time limity on operntion on a one-time basis may be sought frony the
Planning and Permit Center. Approval of any suzh request shall only be tmade if the
Plunning and Pernit Center Is satlsfled that there 1s a emergensy.

9. Operation of equipment/construction and daily operations shall comply wl(h
Chapler 173-60 WAL, Maximum Environmentol Nulﬂo Levels, and the putormnnw
standards of SCC 14,16.840, L -

10, State surface and ground water stondards, Ch(lptt.ﬂ 173 20M nml 173200
WAC, shall be maintuined. Best management practices shatl be used to prevent
dugrud.ulou of water quality from sources an the site or the dcvcrlopmcm ol‘uondilions
that could lend to degradation of waer quality,

11, Water shalt ot be withdrawn from the well constructed for conerete batehing -
operations in an amount exeeeding 5,000 gallons per day,

12. All necessary permits shall be obtained from the County Fealth Department,
The applicants skl comply with all requirements regarding stockpiling or disposal of
material or wastes,

13, A gencral permit for storm water discharges shall be obtained from the State
Department of Ecology. :

14, Stormwater manngement shall comply wnh Chapter 14,32 SCC. Prior to'the

start of operations, the npplicants shall submit and reeeive approval of both an Erosion
and Sedimentation Control Plan and a Stormwater Pollution Prevention P,

15. All nceessary upprovnls from the State Depariment of Natural chomc " shall
be ohtuined.

16. Prior 1o the start of operations, the applicants shall obtain o new aceess
connection permit from the State Department of Transportation, I re-construction of thi
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current aceess o SR 20 13 required, the neeessary Improvements shall be made, The
npplicants shall comply with WSDO'T standurds and with County Road Standards.

17, ‘The owner or operator shall supply an annual seport of opetation time to the
Planning and Permlt Conter, so that the County can monitor the $2-week time it

18, The npplicants shatl meet the tine requirements of SCC 14,16.900(2)(d).

19, Fuilure to comply with any condition of approvil may result In peimit
revagation, '

DECISION

The Speelal Use Permit Is approved, contingent upon sutisfaction of the additlonal
reporting requirements set forth in Condition 3 above and the subsequent conelusion of
the Planning aud Permit Ceriter that the project fs Hkely to comply with relevant
standards for the control of nolse, odor and water pollution. No permit shall issue unti}
the Planning and Permit Center mokes such a decision, "

Should the Planning and Pormit Center conelude that there is substantial reason
for doubt that complinnee will be achieved or that additional conditions of approval are
necessary, they shatl note this matter for an additional hearing oefore tie Hearing
Exmininer,

Any permit issued shall be subjeet to the conditions set forth above,

Wucﬂ(ﬁﬂmﬂl‘_{jﬁ%m Examiner

Date of Action: November 15, 2004

Date Transmitted to Applicant: November 15, 2004

RECONSIDERATION/APPEAL

As provided in SCC 14.06.180, a request for reconsideration may be filed with the
Planning arid Permit Center within 10 days after the date of this decision. As provided in
SCC 14.00.120(9), the decision nay be appenled to the Board of County Commissioners
by filing a written Notiee of Appenl with the Planning and Permit Center within 14 days
after the date of the decision. or decision on reconsideration, il applicable,
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