
EVERGREEN ISLANDS 

 

May 1, 2012 

 

To: Jason Easton (Chair) 

 

cc: Mary J. McGoffin (Vice Chair), Josh Axthelm, Carol Ehlers, Dave Hughes, 

 Annie Lohman, Matt Mahaffie, Elinor M. Nakis: 

 

cc:  Skagit County Planning & Development Services 

 

Re:  2011 Comprehensive Plan Amendments 

 Lake Erie Trucking Amendment proposal (PL11-0250) 

 Request for Ms. Ehlers Disqualification 

 

Dear Mr. Easton: 

 

On reviewing the comments for the 2011 Comprehensive Plan amendments, I was surprised 

at the level of personal involvement Commissioner Carol Ehlers in the Lake Erie Trucking 

Amendment proposal (PL11-0250).  In her November 22, 2011 letter
1
 to the Skagit County 

Commissioner, Ms. Ehlers clearly acted as a proponent for Lake Erie Trucking.  A copy of 

Ms. Ehlers is included as Attachment 1. 

 

Based on a concern for fairness, I reviewed the Municipal Research and Services Center 

(MRSC) report, “The Appearance of Fairness in Washington State.”
2
  On review, the rezone 

of Lake Erie Trucking’s single parcel is a quasi-judicial action, and Ms. Ehlers’ participation 

and submissions violate the Appearance of Fairness Doctrine.  

 

Consequently, Evergreen Islands requests that the Skagit County Planning Commission 

disqualify Ms. Ehlers from participating in the Lake Erie Trucking rezone proposal.  

Evergreen Islands’ comments justifying our request are presented on the following pages. 

 

Respectfully yours, 

 

Tom Glade 

President, Evergreen Islands 

 

                                                      
1
 Carol Ehlers Letter to the Skagit County Commissioners, “Request for docketing and approval of Rezone PL11-0250 

   (hereafterP19168),”November 22, 2011. 
2
 “The Appearance of Fairness in Washington State,”  Municipal Research and Services Center Report Number 32,  

    revised April 2011. 
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Is the Comprehensive Plan Amend Process Legislative or Quasi-Judicial? 

RCW 42.36.010, Local land use decisions defines which actions are quasi-judicial, and it states the following 

(emphasis added): 

 

Application of the appearance of fairness doctrine to local land use decisions shall be limited to the 

quasi-judicial actions of local decision-making bodies as defined in this section. Quasi-judicial actions of local 

decision-making bodies are those actions of the legislative body, planning commission, hearing examiner, 

zoning adjuster, board of adjustment, or boards which determine the legal rights, duties, or privileges of 

specific parties in a hearing or other contested case proceeding. Quasi-judicial actions do not include the 

legislative actions adopting, amending, or revising comprehensive, community, or neighborhood plans or other 

land use planning documents or the adoption of area-wide zoning ordinances or the adoption of a zoning 

amendment that is of area-wide significance.  

 

In the Commonly Asked Questions section of the MRSC Fairness Report
3
, the following questions are posed: 

 

Is a council hearing on the adoption of an area-wide zoning ordinance subject to the appearance of 

fairness doctrine?  
No. Even though it requires a public hearing and affects individual landowners, this type of proceeding is 

legislative rather than adjudicatory or quasi-judicial.  

 

Is a rezone hearing subject to the doctrine? 
Yes. The decision to change the zoning of particular parcels of property is adjudicatory and the appearance of 

fairness doctrine applies. (See Leonard v. City of Bothell, 87 Wn. 2d 847, 557 P.2d 1306 (1976).  

 

Since the Lake Erie Trucking amendment proposal, PL11-0250, is a zoning change for a particular parcel, P19168, this 

action is a quasi-judicial action. 

 

Possible Violations of the Appearance of Fairness Doctrine 

 

The questionable  

Is there an appearance of fairness problem if a planning commission member owns property within an 

area proposed for rezone?  

It would violate the appearance of fairness doctrine if a planning commission member who owns property in 

the area to be rezoned participates in the hearing and/or votes. In the leading case on this issue, Buell v. 

Bremerton, 80 Wn.2d 518, 495 P.2d 1358 (1972), a planning commissioner owned property adjacent to an 

area to be rezoned. The court determined that the commissioner's self-interest was sufficient to invalidate the 

entire proceeding.  

 

Ms. Ehlers lives across Rosario Road and a little south of Parcel P19168.  P19168 is within the Del Mar Community 

Service water systems, as is Ms. Ehlers.  

 

 

 

                                                      
3
 “The Appearance of Fairness in Washington State,”  p. 15, 16. 



Personal Interest 
The MRSC Fairness report

4
 states the following regarding bias due to a personal interest: 

 

From the earliest Washington cases, our courts have demanded that decision-makers who determine rights 

between specific parties must act and make decisions in a manner that is free of the suspicion of unfairness. 

The courts have been concerned with “entangling influences” and “personal interest” which demonstrate bias, 

and have invalidated local land use decisions because either the hearings appeared unfair or public officials 

with apparently improper motives failed to disqualify themselves from the decision-making process.  

 

The report then states that personal interest exists when someone stands to gain or lose because of a governmental 

decision. The courts have found personal interest to exist in the following situations: Financial Gain, Property 

Ownership, Employment by Interested Person, Prospective Employment by Interested Person, Associational or 

Membership Ties, Family or Social Relationships. 

 

In her letter Ms. Ehlers states the following (emphasis added): 

 

The Comp Plan gives short shrift to housing, noting only that houses require service and that to buy one is the 

single largest purchase made by most household.  There is nothing in the Plan to protect the value of existing 

homes, however.  In practice, while there is mention elsewhere in the Plan of property rights, these have been 

ignored in several ways.  That the parcel is within a homeowners association with WA DOH regulations 

to honor and the need for money to do it, is ignored. 

 

Ms. Ehlers appended a Del Mar Community Service letter to William Wooding to her letter, which states: 

 

The parcel has one water share.  If more than one residential water connection is required, additional water 

shares must be purchased along with payment of all past capital dues and assessments for each connection.  

There are 13 water shares available purchase. 

 

Note that the Staff Recommendations
5
 states that if P19168 is rezoned to Rural Reserve, a standard plat would allow 3 

dwelling units and a CaRD plat would allow 7 dwelling units.  When developed, Lake Erie Trucking would have to 

purchase 3 to 7 water shares from the Del Mar Community Service – that purchase would reduce financial liability 

because the system cost would be shared by more shareholders. 

 

If future water system costs increase, the financial impacts on the shareholders (one of the shareholders being Ms. 

Ehlers) will be shared.  Increasing the number of shareholders reduces the financial contribution of each shareholder 

because the individual cost is the total cost divided by the number of shareholders. 

 

                                                      
4
 MRSC Fairness Report, p.3 and 4. 

5
 Recommendations on 2011 Proposed Comprehensive Plan Amendments, March 28, 2012 



Ex Parte Contacts Are Prohibited  
RCW 42.36.060, Quasi-judicial proceedings – Ex parte communications prohibited, exceptions states the following 

(emphasis added): 

 

During the pendency of any quasi-judicial proceeding, no member of a decision-making body may engage in ex 

parte communications with opponents or proponents with respect to the proposal which is the subject of the 

proceeding unless that person:  

 

(1) Places on the record the substance of any written or oral ex parte communications concerning the 

decision of action; and  

 
(2) Provides that a public announcement of the content of the communication and of the parties' rights to 

rebut the substance of the communication shall be made at each hearing where action is considered or taken 

on the subject to which the communication related. This prohibition does not preclude a member of a 

decision-making body from seeking in a public hearing specific information or data from such parties 

relative to the decision if both the request and the results are a part of the record. Nor does such prohibition 

preclude correspondence between a citizen and his or her elected official if any such correspondence is made 

a part of the record when it pertains to the subject matter of a quasi-judicial proceeding. 

 

Ms. Ehlers violated RCW 42.36.060(2) on two occasions: 1) her November 22, 2011 letter to the Skagit County 

Commissioners and 2) her addition
6
 to the record dated November 8, 2011. 

                                                      
6
 “Re PL11-0250, Backing his request”, Carol Ehlers, received November 8, 2011. 



ATTACHMENT 1 

Carol Ehlers Letter to the Skagit County Commissioners, 

“Request for docketing and approval of Rezone PL11-0250 

(hereafterP19168),”November 22, 2011. 



 

 

 



 

 



 
 


