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SUPPLEMENTAL JUDGMENT

Q ;2 12 corporation,
13 |

VS,

Judge George N. Bowden
(Presiding Visiting Judge)

r| DAVID F. ASHBACH and GAYLEM,

16 ASHBACH, husband and wife,

17

18 Defendants.

19 The Motion for Entry of this SUPPLEMENTAL JUDGMENT was brought
20

before this Court on February 15, 2017 by Phi the Law Firm of

28 || ¢, Ashbach of the Ashbach Law Offices and appearing for Defen

27 .
Ashbach; and,

28
SUPPLEMENTAL JUDGMENT ADELSTEIN, SHARPE & SERKA LM
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BELUNGHAM, WAGHINGTON 982275156
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THiIS SUPPLEMENTAL JUDGMENT is intended to add additional terms -

11 to any perm ulatory approval,
12 2. Thie-Asgociation has. the right to maintain the 10-foot access
13l

easement.
14
15 3. The Ass is entitled to construct within the existing
16 well house the proposed duplex boos ump system, dedicated backup
17 generator (including propane automatic transfer switch to
18 operate the booster pumps and wel
199 4.  The dimensions of the Watsr Systém Easement retained by
20 " the Association are as dedicated via 3-047 which was
21 '

recorded under Auditor's File Number 941007 des a.10-foot
22
23 wide easement for ingress, egress and utilities a8 depicted
24 | Plat 93-047.
25 3. The Association has the right of access at
26 || time to undertake necessary maintenance authorized te
27 System.
¥
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8. The Association Is permitted to survey, to the extent
necessary, the applicable boundaries of the Defendants’ property in order
establish the boundarles of the Water System Easement, and the 100-

7 dius well protection zone (“Well Protection Zone") in order to verify

damages are dismissed.

C. IT IS HEREBY FURTHER [C 7 ADJUDGED AND

with the Association's right to exercise its Water System rights as set
forth herein, provided such rights are performed in a manner ‘whic
with the terms and conditions of this judgment.

D. The Court's oral rulings (appended hereta) are incer

reference herein to further define its ruling.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SKAGIT
EAST NORTHBEACH COMMUNITY )
WATER ASSOCIATION, )
° ' Plaintiff, ;
6 ) NO. 14-2-01501-4
v > %
"BEACH,'et ux., )
° “ fendants %
9
10 PRESENTATION
11
12 that on February 15, 2017, the
13 :{ ycause came on regulariy for
14 hearing before the ﬂg ORABLE §0RGE N. BOWDEN sitting as
15 judge at the Snoham1§;.Coc thouse, in the city of
16
17
18 Serka;
19 The defendants appeared in é
20 attorney, Brian Ashbach.
21 WHEREUPON, the following proceed{n
22
23
24
25

8. M. LOMBARDO Snohomlish Countv Superior Court 425-388-3037



THE COURT: We're here on Mr. Serka's motion for
entry of a supplemental judgment, and, in the pleadings

13.06:53 - ‘ve reviewed, there were some objections made with respect
13:06:56
13:07:00
13'07:02
'13:07:05-
13:07:10
13:07:13
130719
12:07:22
13:07:26 12 argument. So ar .argument.
3%:07:28 13 Mr. Serka, i our motion.
13:07:30 14 MR, SERKA: ank you, Your Honor.
23:07:31 15 As you know, you entersd.-findings on reconsideration.
13:07:38 16 Typically, when we're ehﬁﬁ dings or judgments, I'm
waeras 17| used to having some discus interlineations on
13:07:47 18 the proposed findings. You ace indings and
13:07:50 19 judgment as written. You gave 65 ““and. I appreciate
13:07:52 20} that gave me an opportunity to provi
13:07:56 21 them, followup. Specifically the concer
13:08:00 22 conclusions, and I'11 say number one an
13:0B:06 23{ conclusions, and they're in the supplemental. But
130008 24 the conclusions of law basically say -- one i
13:08:11 25 conclusions of law, they're findings of fact.
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13:08:26
13:08:29
13:08:32
13;08:32
13:08:35
18:09:40
13:08:43
13.08:44
13:08:49
13:08:56
13:08:38
13:09:02
13:09.09
13:09:09
13:09:15
13:09:18
1%:05:23
130327
13:;09:27
13:0%:31
13:09:34

13:09:30
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THE COURT: A distinction which the Court of
Appeals will sort out as they often do.
MR. SERKA: My main concern is -- my on1y‘concarn
“we recognize the judgment of‘this Court. We wanted to

re that the decision is consistent with that

ny added extraction of water from the

well will consti -added impact upon aquifer oh Guemes

Island. Now, tﬁﬁs onclusions are significant, but that

is not what the Cou d goes way beyond what this

. stated

decision should be.

If you look at the tre Number 4 1ines 5 through
6 say, The plaintiff, rather,
burden of showing that there wi
the defendant's water supply.
there have besn no measurements taki
reports presented.

So that's what the Court decided.
finding, there was no evidence to show that

is actually 1hpact1ng the aguifer. There's no-&

show that the increased drawdown -- there's no rfgh
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13:110:09
13:10:14
13:10:17
13:10:21
13:10:26
13:10:30
13:10:34
13:10:38
13:10:43
133047
13:10:52
13:10:56
13:11:01
13:11:05
1¥1106
13:11:09
13:11:12
13:11:18

13:11:18
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increase the drawdown in the well. As you can understand,
Your Honor, this would pose some real issues on terms of if
we want to put storage elsewhers. And this Court has said
s rulings that the parties all recognize that the --
they have -- that tanks that may go in other property
@tonging to defendants is not an issue here,

ropose that those two conclusions of law be

del as I just read to you 1n your findings,

e

that's not what/ this Court decided. I understand the Court .

g to accept that. And the proposed
paragrapgh, parag 3 aaals with burden of proof which is

And I'm just here
asking the Court to comporfﬁ sure the decision is
in compliance with your findin:
I understand I'm not here t; a toargue to the
Court you shouldn’t have made that made that
finding. I know that's what the respons
other favorable findings, that's not bef
very limited and pointed on that issue.
So, as you can see, 1f we leave conc1us16nﬁ

and two in which are not pert of the decision at a
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1%12:18
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was no evidence, and the Court did not rule on that basis.
And you have said this is not intended to prevent us from

proposing storage elsewhere. Those findings may affect

But these conclusions -- these conclusions

y we can't do it and that we have impacted

is a legal -- 1ega1*%$
Secondly, 1 just“hidni and you can clarify this
to me, Your Honor, you éiw ations, you kﬁowJ written
on the judgment and says you he decision and that
Iwould be part of the -- was tha to be pert of the
judgment, Your Honor?
THE COURT: Yes.
MR, SERKA: 0.K. ATl right.

Well, then T don't quite have the i

that. And I did notice that, for instance, the pa
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stipulated that we have access to the easement. 1 was
concerned it wasn't part of the judgment, but I think here
the stipulation has been signed by you so is intended to be
it of the judgment; is that correct; Your Honor?

THE COURT: Yes.

right of access, and ‘it's a s ipulation, But and I ask the

Court after that we came we have a judgment

pending, I mean, 1njuncfﬁgh cl&im for that. And you said,

we'11 deal with that later.

So this is my attenmpt to de Tater, and that
we would 1ike to have some teeth to,assure that the there's
no interference or affect on the riaﬁ
defendants. And typically situationbwhe‘;
no history, that would not be an issue,
been history, and we did submit information
defendants’ actions. And so this 1s my fo116wu5

the Court said that we'll deal with that issue on
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1%15:22

131513
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13:15:26
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stipulation. And I've proposed that there be an injunction

to protect those rights in here.

Lastly, this Court said that -- that tanks that may go

on ‘ather property not belonging to defendants is not an
ere, and I understand that's not an issue. And that
ffect of paragraph E on here is to simply say

is a case that deals with servient burden and a
Otherwise we wouldn't be here before the
s the issue here. And some of the

particul
other find ; talk about broadly, you know, Guemes

Island and total on BGuemes Island, and I wanted to

said in your court rule.
THE COURT: O0.K
MR. B. ASHBACH: °.
THE COURT: Or Mr. A
MR. B. ASHBACH: I'1

Honor had given plaintiff leave to add sy

findings, conclusions, Those were file

and adding to number three that -- we first became
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those on Monday. So that's today. That's 30-something
days after the judgment was signed and findings and
conclusions were entered by Your Honor.

hat's quite a bit different than what Your Honor

ad leave for the plaintiff éo do. Those modifications
y are untimely. I guess if Your Honor 1s not
concerned with the timeliness aspect of it. It
“'ﬁag that the Findings of Fact, Conclusions of
tered back in January are adequate and are
_ibourt's rulings are attached. We can
kind of go e or topic by topic, if you want,
through the plai request, but basically what the

Court at the end“ofthe trial had determined what they were

trying to do was an-unreasonable burden on the property and

that attempts today for ba y a new motion for

reconsideration, at Iaaé Y he effective impact of
it, is to do piecemeal parfé ere and here and try
and fashion some sort of benefd hen the ruling 1is
not -- this is an unreasonable ;ur

So really that we're here is T
certainly the proposals the plaintiff had.
inappropriate for all the reasons cited
don't know how long Your Honor wants me to &p
seems to be fairly clear that the additions or

shouTld be denied.




19:17:47

1HInS1

131757

13:15:00

ixie:04

13:12:08

1318:10

13:18:12

13:18:18

13:18:26

11833

13:18:39

13113:43

AREa?

13:18:50

13:18:54

13:19:00

15:19:03

13i19:08

13:19:12

1%19:14

131919

11
12
13
14
15
16
17

18

15

20

21

22
23
24
25

THE COURT: A11 ripht.
Anything further, Mr. Serka?

MR. SERKA: Other than, Your Honor, no, we didn't
the chance to actually talk about the actual language
& findings. And this is not a reconsideration.
it's a -- basically to make sure that the
ake sure that the decision {s consistent with

d so we've -- all counsel -- we've all

Well, hink that there 1s, in part, a
little bit of an 40 restrict the decision that I had
¢ts, for examplie, where you have

of access, and the Ashbachs

judgment is to undertake necesas

This trial was largely about the

Court's prior decision, and I don't wis

decision that I entered.




findings insofar as there's nothing in the existing
easement that provided any right or entitlement to the
13:19:32 water district to increase the size of the well house; add
13:19:39 vﬁ%gage tanks; increase the size of the storage tanks; or,
19:19:42 gt mportantly, drew down more water from this well
13:19:47 han was being drawn down at the time of the
13:19:51 the easement.
1819:53 8 “Know it's your view that this is not a water
13:19:57 9
13:20:03 10
13:20:09 11
13:20:14 12 from the same aq
13:20:18 13 somehow not at { this case. And that's where my
13:20:23 14 ;ﬁtria1 about the lack of any hydrology
132028 15 studies came in place.
13:20:30 16 ict to pump more, store
13:20:38 17
13:20:43 i8
i3:20:46 19
13:20:51 20
13:20:57 21
13280 22 then that's one thing. If this is an aqui¥
13;:21:07 23 ongoing problems with saTtwater intrusion,
13:21:13 24
13217 25
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question of water rights that's presented here. And
where -- one of the places where we disagreed was over your
¢laim that because the well that's now servicing the water
strict was prior to the Ashbachs' well, that someﬁaw they
paramount right to increase the amount of water

sm that well regardless of the impact on the

d T disagree. I think as another user of water
's been approved, the hierarchy still

ob11gat$s the ater system to protect the water supply for

o have wells in the area that have bheen
approved.

It might be &nt question if circumstances

changed and theré* ess water available. Maybe then the

paramount obligation:Wwould go to those who are prior in

time. But that helips mayb %plain some of my comments
at the conclusion of tr1ér

Be that as it may, while the tr did not have

anything to do with whatever ﬁiga; sociation may

have to drill a well elsewhere or tg¢ provide storage tanks

consistent with whatever plans are afoot
regulatory approval, and the 1ike.
So I don't want my decisfon to impair the ab

the water service to go forward in trying to find,
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"10-foot access easement. I'm not saying tha

location for tanks to go forward with expanding +its system
through an easement or access elsewhere. There are two
undeveloped lots there now because of a lack of water, If
6. of those owners chose to sell to the water district as
for a community well to serve the water district,
ht be an option. And then that would bring into
rmits, the regulatory approval. And the folks

nterest may be adversely affected would

asserted by of the servient estate who has an

obligation to coppsrate’with the water digtrict so that the

nonexclusive eaéé remains in effect and so forth,

So I don't know:if that's-helpful. Looking at the

proposed supplemental at you've offered, while I

don't know that a lot of ™ ge is necaessary, I

would approve a supplementé? Yudgment :that states as
follows:

Number one, the association may r
the water system easement boundariea
maintenance subject tc any permits and
approval.

Two, the association has the right to ma

right or the water district has a right to pave
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road which is now essentially lawn enjoyed by the Ashbachs

which also serves as access to the pump house.

T think the district has a right to access the pump

If they damage the lawn or sod, they would have an

abl{gation to restore whatever damage resuits. And I'm

¢ could take precautions by putting down plywood or
vehicles are going to traverse grass that's,

ely to be disturbed there. Number of things

gﬁ?ng to enter f1nd1ng'that implicitly
district to go in and pave an

access road on ghs' property. So I'm not going to
approve 1anguage§ ays they may improve the access, but

they may maintain i

Three, I have no objec @& that language about

construction or being enﬁﬁ construct within the

existing well house a propoée ooster pump. And
you had "booster booster pump
scrivener's error. .And the generatc

switch. These seem to be in the nai

of a power outage and things 1ike that.

Number four I had no problem with.
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to undertake necessary maintenance authorized to the water
system. And I had rio objection to paragraph € which
allowed for the surveying and removal of any encroaching
ic system within the sasement boundary.

So I would strike paragraph D at the very end, given my

ers. And if you wish to transcribe these

THE COURT: -- amdv So I think it's --

that's subsumed within the phrs word "reasonable."”
MR. B. ASHBACH: 0.K,
THE COURT: So I've made

interlineations. If you want, I can han

supplemental judgment so you could wor
Or 1f you'd prefer to go back and rstype or
comments from today, 1'l1 leave that up to you

The only caveat is I'm here today and tomorro
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I'11 be out of the country for two weeks. And thereafter
you'll need to find me in juvenile court.
MR. SERKA: O0.K,

our Honor, I did have just a couple guestions for you,

HE COURT: O0.K.
R. SERKA: Paragraph E. That was the one -- you

ecision. It's restricted to -- I think you

ou drafted.

~ Your Honor's talking about the

t was filed on February 2nd.

ink the reference now 1s to
thich had maybe rearranged
things. So I had looked ‘2 so Jooking at paragraph
E, with the comments that I%V ay, I don't ses &

need to include paragraph E, pre t you'1l wish to

append my -- a transcript of myjha
supplemental judgment.

MR. B, ASHBACH: 0©.K.

THE COURT: So Tet me --

MR. B. ASHBACH: I guess to the ext
Honor's made some additions today, the prior jud

remains unaffected?




THE COURT: Correct,

MR. B. ASHBACH: Thank you.
135028 THE COURT: So I'11 hand this down, and you can
13:30:30 a look at that.
13:30:32 ] hd, as I say, if you prefer to enter that another day
1§:30:37 6 = tting a transcript of my oral ruling today, that's
13:20:40 7
13:30:40 g I can do that and send it to counset.
13:30:43 a to you and -- 7
13:30:45 10 ©If it's signed, I'11 go ahead and sign
13:3048 11 off on it, kat probably won't happen until I get
13:30:51 12 back in March. ‘if there are problems, I can sort them
13:30:54 13 out later.
13:30:55 14 MR. B. ASHBACH: I a tually think this is fine.
13:30:58 15 Let me just confer. i
13:31:05 16 MR. SERKA: Onf sjons, Your Honor, you're
13:32:08 17 1eaving them as they are, th
13:31:09 18 THE COURT: Yes. Al
13:32:13 18 coupie of the conclusions are more
1;:31:1‘;' 20 findings.
13:31:20 21 MR. SERKA: 0.K.
13:381:38 22 MR. B. ASHBACH: Should I int
13:31:40 23 that otherwise the judgment remains unaffect
133142 24 THE COURT: 1 don't think you need écmb
133144 25 haven't otherwise changed the judgment, so it refma
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effect. So that would be surplusage.

MR. B. ASHBACH: O.K.

THE COURT: If you sign that around and want to
that or some ;1m11ar document today, just let my

now. She can make copies. And I'11 sign that in

R. SERKA: 1'11 redo 1t and work it out between
us.
RT: That's up to you.

ASHBACH: Your Honor, can we address one

Paragraph Honor says that they're enjoined with

interfering with ght to exercise water sasement

system rights,

THE COURT: That's
MR. B. ASHBACH: intended to be in there?
THE COURT: Yes.

If this is what we're going
MR. SERKA: I'11 go ahead @nd'reyise it and
append, you know, the --
THE COURT: 0.K.

S0 you just want a copy of this so
That's fine. We'll make a copy of that for

(Whereupon, the proceeding
concluded. )




10

11

1z

13].

14
15
16
17
18

18

21

22

23

24

25

CERTIFICATE

I, STACEY M. ENRIQUEZ LOMBARDO, do hereby certify:
‘hat the foregoing verbatim report of proceediﬁgs were

y me and completed on February 15, 2017, and

plative, employee, attorney or counsel
of any party to +ion or relative or employee of any
such attorney or , and 1 am not financially

r the outcome thereof;

interested in the sajd action

That I am herewith deldvy g the transcript via e-mail
to Philip A. Serka. )
IN WITNESS HEREOF, I have

21st day of February, 2017.

wolltlg,,, 1
et
a L) L ’a" .. (5

CERTIFICATE



