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Lease No. 20-091862

Grantor: Washington State Department’of Natuy
Grantee(s):  Nell Thorn, LLC ,
Legal Description: Section 36, Township 34 Nortt

Assessor’s Property Tax Parcel or Account Numbe:
Assessor’s Property Tax Parcel or Account Number for U
this lease: P74455

el used in conjunction with

' THIS LEASE is between the STATE OF WASHINGTON,

the Department of
Natural Resources (“State”), and NELL THORN, LLC, a Wash

tion (“Tenant”).

BACKGROUND
Tenant desires to lease the aquatic lands commonly known as Swinomis hich are
tidelands located in Skagit County, Washington, from State, and State desireste |
property to Tenant pursuant to the terms and conditions of this Lease. State his-a
enter into this Lease under Chapter 43.12, Chapter 43.30 and Title 79 of the Revi
Washington (RCW).

THEREFORE, the Parties agree as follows:
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SECTION 1 PROPERTY

ot include a right to harvest, collect or damage natural
raguatic life or living plants; water rights; mineral rights; ora

1.2 Survey and Property Descrip -
" (a) Tenant prepared Exhibit describes the Property. Tenant warrants that
Exhibit A is a true and a z"description of the Lease boundaries and the
improvements to be constrizcied or already existing in the Lease area. Tenant’s
obligation to provide a true angdsaccurate dbSCI'lpthIl of the Property boundaries is
a material term of this Lease. |
(b)  State's acceptance of Exhibit A do§ n0t constitute agreement that Tenant’s
- property description accurately refl al amount of land used by Tenant.

State reserves the right to retroactively adjust rent-1f at any time during the term of
the Lease State discovers a discrepancy between Tenant’s property description
and the area actually used by Tenant.

1.3 Inspection. State makes no representation regarding the
improvements located on the Property, the suitability of the Prop
compliance with governmental laws and regulations, availability &
Property, or the existence of hazardous substances on the Property.
Property and accepts it “AS IS.”

SECTION 2 USE

2.1  Permitted Use. Tenant shall use the Property for: Commercial building, ¢
used as a restaurant and lounge, (the “Permitted Use™), and for no other purpose.
nonwater-dependent use. Exhibit B describes the Permitted Use in detail. The Permit
subject to additional obligations in Exhibit B.

WA
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Restrictions on Permitted Use and Operations. The following limitations apply to the
y atid adjacent state-owned aquatic land. Tenant’s compliance with the following does
t’s liability under any other provision of this Lease.

ant shall not cause or permit:

Damage to natural resources,

Waste, or

cposit of material, unless approved by State in writing. This prohibition
icludes deposit of fill, rock, earth, ballast, wood waste, refuse, garbage,
matter, pollutants of any type, or other matter.

=hcenses certiﬁcates regulatlons ordinances, statutes, and other
5 tegarding Tenant’s use or occupancy of the Property.

3.1  Term Defined. The term of this
9 day of December, 2014 (the “Commenceny:
2024 (the “Termination Date”), unless terminated

is Ten (10) years (the “Term”), beginning on the
and ending on the 8" day of December,

3.2  Renewal of the Lease. This Lease does not provie 1
apply for a new lease, which State has discretion to grar ant inust apply for a new lease at

least one (1) year prior to Termination Date. State will t within ninety (90) days of
its intent to approve or deny a new Lease.

33 End of Term.
(a) Upon the expiration or termination of this Lease,.
Improvements in accordance with Section 7, Improw
Property to State in the same or better condition as on t

reasonable wear and tear excepted.
(b) Definition of Reasonable Wear and Tear.
(1) Reasonable wear and tear is deterioration resulting frof

abuse of the Property by Tenant or any other person on t
the permission of Tenant.

(2)  Reasonable wear and tear does not include unauthorized depos
material prohibited under Paragraph 2.2 regardless of whether i
is incidental to or the byproduct of the Permitted Use.

(c) If Property is in worse condition, excepting for reasonable wear and tear, off th
surrender date than on the Commencement Date, the following provisions ap

R | 1177 T
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34

4.1

4.2

Washington St SE, PO Box 47041, Olympia, WA 98504-7041.

Aquatic Lands Lease _ s
P
AR

(0 State shall provide Tenant a reasonable time to take all steps necessary to
remedy the condition of the Property. State may require Tenant to enter
into a right-of-entry or other use authorization prior to the Tenant entering
the Property if the Lease has terminated.
If Tenant fails to remedy the condition of the Property in a timely manner,
. State may take steps reasonably necessary to remedy Tenant’s failure.
on demand by State, Tenant shall pay all costs of State’s remedy,
‘including but not limited to the costs of removing and disposing of
material deposited improperly on the Property, lost revenue resulting from
¢ondition of the Property, and administrative costs associated with the

(2)

ancy, on terms identical to the terms of this Lease, which
hirty (30) days’ written notice.
the holdover will be the same rent that would be

in accordance w i
(2)  Payment of mor monthly rent will not be construed to create a

periodic tenancy loeger than month-to-month. If Tenant pays more than

the monthly rent and State provides notice to vacate the property, State

shall refund the amount of ex yment remaining after the Tenant

ceases occupation of the Propeity.

(b)  If State notifies Tenant to vacate the. Property and Tenant fails to do so within the

time set forth in the notice, Tenant wilt'b& sser and shall owe the State all
amounts due under RCW 79.02.300 or o applicable law.

SECTION 4 RENT

Annual Rent.

(a) Until adjusted as set forth below, Tenant shall pay to. State , nual+ient of Three
Hundred Forty-seven and 70/100 ($347.70), related to the ionwatér-dependent use.

(b) The annual rent, as it currently exists or as adjusted or modified-¢
1s paid in quarterly installments, each of which is equal to one-fo
then-current Annual Rent. The first installment, in the amount of
93/100 ($86.93), 1s due and payable in full on or before the Commetic
subsequent installments shall be due and payable in full on or before the s
each third month thereafter. Any payment not paid by State’s close of bi
date due is past due.

Payment Place. Tenant shall make payment to Financial Management Division

$102.00
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4.5  Rent Adjustments fo

(a)

(b)

At Lands Lo T

djustment Based on Use. Annual Rent is based on Tenant’s Permitted Use of the
a@,ﬁ_described in Section 2 above, If Tenant’s Permitted Use changes, the Annual Rent

t, State may adjust and prospectively blll Annual Rent as if
ustments had been implemented at the proper interval. This

Inflation Adjustme;
Paragraph 4.5(b) ;
the Commencement Tiate: Adjustment is based on the percentage rate of change
in the previous calendar yedr's Consumer Price Index published by the Bureau of
Labor Statistics of the Uriited States Department of Commerce, for the Seattle-
Tacoma-Bremerton CMS 11 Urban Consumers, all items 1982-84 = 100. If
publication of the Consumer Price Index is.discontinued, State shall use a reliable
governmental or other nonpartisan p bi icdtion evaluating the information used in
determining the Consumer Price
Revaluation of Rent.

(1) At the end of the first four-yearpe &, Term, and at the end of each
subsequent four-year period, State all revalue the nonwater-dependent
Annual Rent to reflect the then- cur:. nt f; arket rent.

(2)  If State and Tenant cannot reach agréeme hefair market rental value,
the Parties shall submit the valuation to a feview b ard of appraisers. The
board must consist of three members, one selected ¥y, and at the cost of
Tenant; a second member selected by and at the*cost of State; and a third
member selected by the other two members with thé cost.shared equally
by State and Tenant. The decision of the majori rd binds the
Parties. Until the Parties agree to, or the review board ies, the new
rent, Tenant shall pay rent in the same amount establis
preceding vear. If the board determines additional ren
shall pay the additional rent within ten (10) days of the b
If the board determines a refund is required, State shall pay hf:
within ten (10) days of the board’s decision.

¢10
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SECTION 5 OTHER EXPENSES

;ties Tenant shall pay all fees charged for utilities required or needed by the

good faith, Tenant may contest any tax or assessment at its sole
st of State, Tenant shall furnish reasonable protection in the form

53
cost and expensc.'*f!
of a bond or other securi
contest.

54  Proof of Payment,’ itell by State, Tenant shall furnish to State receipts or other
appropriate evidence establishin yment of amounts this Lease requires Tenant to pay.

5.5  Failure to Pay. If Tenant amounts due under this Lease, State may pay the

amount due, and recover its cost in aceprdarice with Section 6.

SECTION 6 LATE P TS AND OTHER CHARGES

6.1  Failure to Pay Rent. Failure to pay rent is

adefaulthy the Tenant. State may seek
remedies under Section 14 as well as late charges‘and int

as provided in this Section 6.

6.2  Late Charge. If State does not receive full refitp
due, Tenant shall pay to State a late charge equal to four pet 4%) of the unpaid amount or

Fifty Dollars ($50), whichever is greater, to defray the ovierhgad-expenses of State incident to the
delay.

6.3  Interest Penalty for Past Due Rent and Other Sums Qy ved
(a) Tenant shall pay interest on the past due rent at therate’
month until paid, in addition to paying the late charges :

accruing interest the day after the due date.
(b) If State pays or advances any amounts for or on behalf of T et

payment of taxes of any kind, assessments, insurance premiums, cos
and disposal of materials or Improvements under any provision of this L
other amounts not paid when due.

6.4  Referral to Collection Agehcy and Collection Agency Fees. If State does not receiy
full payment within thirty (30) davs of the due date, State may refer the unpaid amount to a

Agquatic Lands Lease Mﬁlﬂlﬂj’lﬂ(’)ﬂ JMJHZUHLM!H CI)MZW H Lease No. 20-09186
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on agency as provided by RCW 19.16.500 or other applicable law. Upon referral, Tenant
«bllection agency fees in addition to the unpaid amount.

mt then due, State may apply such payment as it elects. State may accept
t without prejudice to State’s right to recover the balance of the rent or

Setoff, or Abatement of Rent. Except as expressly set forth
hall pay rent and all other sums payable by Tenant without the

(b)

of the Property or Improvements

(<) “State-Owned Improvements” ares ts made or owned by State. State-
n, alteration, or addition to State-
(d) thorized by State and (1)

tenant.
ii.the Property without

located on the Property: Commercial building built on fill. The Impro% ‘
Owned.

7.3 Construction, Major Repair, Modification, and Demolition.
(a) This Paragraph 7.3 governs construction, alteration, replacem
modification, demolition, and deconstruction of Improvements ( W
11 governs routine maintenance and minor repair.
(b) All Work must conform to requirements under Paragraph 7.4.
(c) Except in an emergency, Tenant shall not conduct Work, without State’s prit
written consent, as follows: '
(1)  State may deny consent if State determines that denial is in the best

interests of the State or if proposed Work does not comply with Paragraph
Aquatic Lands Lease A " Lease No. 20-0918

R
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(d)

(e)

®

(2)
(h)

7.4 Standards for Work.

(2)

Aquatic Lands Lease ',ﬂjﬂlﬂ!’lﬂ(’ﬂﬂlﬂﬂ 1,| !)Mzﬂ " Lease No. 20-09186

7.4. State may impose additional conditions reasonably intended to

protect and preserve the Property. If Work is for removal of Improvements

at End of Term, State may waive removal of some or all Improvements.

Except in an emergency, Tenant shall submit to State plans and

specifications describing the proposed Work at least sixty (60) days before
., Submitting permit applications to regulatory authorities unless Tenant and
ate otherwise agree to coordinate permit applications. At a minimum, or
‘ifno permits are necessary, Tenant shall submit plans and specifications at
edst.ninety (90) days before commencement of Work.

State of emergency Work within five (5) business days of the -
ont State’s request, Tenant shall provide State with plans

(1)

pays in full ﬁxe

persons.
{2)  Obtained all requ 2
Before completing Work, Fehant shall remove all debris and restore the Property
to an orderly and safe conditiert. If Wor
Improvements at End of Term, Te
with Paragraph 3.3, End of Term. «
Upon completing work, Tenant shat _proni
and specifications.
State shall not charge rent for authorized I
during this Term of this Lease, but State may.charge’ rent for such Improvements
when and if Tenant or successor obtains a stibsey “authorization for the
Property and State has waived the requirement for Improvements to be removed
as provided in Paragraph 7.5.

Applicability of Standards for Work.
(1) The standards for Work in Paragraph 7.4(b) apply-te
the five year period following the Commencement Dg
commenced if State has approved plans and specificat;
(2) If Tenant undertakes Work five years or more after the Comn
Date, Tenant shall comply with State’s then current standaid:
3) At Tenant’s option, Tenant may ascertain State’s current stan

Work as follows:

(1) Before submitting plans and specifications for State’s approval
required by Paragraph 7.3 of the Lease, Tenant shall request Sta
to provide Tenant with then current standards for Work on St
owned Aquatic Lands.

mmenced in
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(i)  Within thirty (30) days of receiving Tenant’s request, State shall
provide Tenant with current standards for Work, which will be
effective for the purpose of State’s approval of Tenant’s proposed
Work provided Tenant submits plans and specifications for State’s
approval within two (2) years of Tenant’s request for standards. .
If State does not timely provide current standards upon Tenant’s
request, the standards under Paragraph 7.4(b) apply to Tenant’s
Work provided Tenant submits plans and specifications as required
by Paragraph 7.3 within two (2) years of Tenant’s request for
tandards.

. Tenant fails to (1) make a request for current standards or (2)
1ely submit plans and specifications to State after receiving

ti, standards, Tenant shall make changes in plans or Work

7.5  Tenant-Owned Improveine: nd of Lease.

(a} Disposition.

(1)

2

3

b) Conditions Under Which State May Waive Rem
Improvements.

(D

@

3)

Aquatic Lands Lease

Tenant shall rem enant-Owned Improvements in accordance with
Paragraph 7.3 u
Lease unless Staté
Tenant-Owned Im
expiration, termination_
Improvements without paym

wes the requirement for removal.
ements remaining on the Property on the

e, unless State elects otherwise.
fRCW 79.125.300 or 79.130.040
ant could be entitled to payment

may remove all Improvements and Tena

_State‘s costs,
jant-Owned

State may waive removal of some or all Tetian
whenever State determines that it is in the best i
regardless of whether Tenant re-leases the Prope
If Tenant re-leases the Property, State may waive requ
Tenant-Owned Improvements. State also may consesn
continued ownership of Tenant-Owned Improvements
[f Tenant does not re-lease the Property, State may wa
remove Tenant-Owned Improvements upon consideration (:cf
request from Tenant, as follows:
(1) Tenant must notify State at least one (1) year before th
Termination Date of its request to leave Tenant-Owned
Improvements.

LU L Lave No. 204815
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(ii) State, within ninety (90) days of receiving Tenant's notification,

' will notify Tenant whether State consents to some or all Tenant-
Owned Improvements remaining. State has no obligation to grant
consent. :

(iiiy  State’s fajlure to respond to Tenant’s request to leave
Improvements within ninety (90) dayss a denial of the request.

*g Obligations if State Waives Removal.

enant shall not remove Improvements if State waives the requirement for

tval of some or all Tenant-Owned Improvements.

it.shall maintain such Improvements in accordance with this Lease

Xpiration, termination, or cancellation date. Tenant is liable to

7.6

(a)  Unauthorized Imp
(b)  State may either: .~
(1) Consent to"]

(2) Charge rent for &

(@)

(ii)

(i) Remove Improvemen .
removal and disposal, in"Wh;
of the Improvements until

t shall pay for the cost of
h-case Tenant shall pay rent for use
oval and disposal.

7.7 Disposition of Personal Property.
(a) Tenant retains ownership of Personal Property u
otherwise in writing.

(b)  Tenant shall remove Personal Property from the Property.

it and State agree

Termination
fits resulting

(c) State may sell or dispose of all Personal Property left on tite- f’rq

(1) If State conducts a sale of Personal Property, State shall,ap
first to the State’s administrative costs in conducting the
payment of amount that then may be due from the Tenant to
State shall pay the remainder, if any, to the Tenant.

(2) If State disposes of Personal Property, Tenant shall pay for the co8t 0
removal and disposal.

Agnuatic Lands Lease mmm'wwmlmlm MWMJ“‘ Lease No. 20-09186Z
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8.2

8.3

(d)

(e)

General Conditions.

(@)

(b)

Current Conditions and Duty to Investigate.

(a)
(b)
(€)

——— IR MAAAA AN
201501120102

SECTION 8 ENVIRONMENTAL LIABILITY/RISK ALLOCATION

Détinitions.

“Hazardous Substance” means any substance that now or in the future becomes
gulated or defined under any federal, state, or local statute, ordinance, rule,
lation, or other law relating to human health, environmental protection,
tion, pollution, or cleanup.

or threatened release of Hazardous Substance™ means a release or

eans such a degree of care as would be exercised by a very
.and competent person under the same or similar circumstances

“Tenant a
subtenants, ¢
or any persomn-an tt
“Liabilities™ as uge

ection 8 means any claims, demands proceedings,
xpedses, fees (including attorneys’ fees and

Tenant’s obligations under’

above

(1)  The Property and

(2)  Adjacent state-owned aquafic Tands
Substances that occurs as a result-of

Section 8 extend to the area in, on, under, or

ffected by a release of Hazardous
ermitted Use.

Standard of Care.
(1)  Tenant shall exercise the utmost cdre with respect to Hazardous
Substances.

(2)  Tenant shall exercise utmost care for'the-fores; acts or omissions of
third parties with respect to Hazardous Sy fances and the foreseeable
consequences of those acts or omissions, to:the ex quired to establish
a viable, third-party defense under the law.

State makes no representation about the condition of the Proyp
Substances may exist in, on, under, or above the Property.
This Lease does not impose a duty on State to conduct investig;
information to Tenant about Hazardous Substances. -
Tenant is responsible for conducting all appropriate inquiry and g;
sufficient information about the existence, scope, and location of Hax;
Substances on or near the Property necessary for Tenant to meet Ten
obligations under this Lease and utilize the Property for the Permitted Use

Skagit County Auditor $102.00
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8.5

8.6

Use of Hazardous Substances.
Tenant and affiliates shall not use, store generate, process, transport, handle,

(a

(2)

(b)

Notification and Reporting.
Tenant shall immediately notify State if Tenant bece

(a)

(b)

()
@)
3)

elease, or dispose of Hazardous Substances, except in accordance with all
ipplicable laws.

nant shall not undertake, or allow others to undertake by Tenant’s permission,
ulescence or failure to act, activities that result in a release or threatened

any. S
Result in the mec;
mitigation, if any.

If requested, Tenant shall allos

(1)

@)

following:

(1) Arelease or threatened release of Hazardous Substan

(2) Any new discovery of or new information about a“pro
related to, or derived from, the presence of Hazardous

(3) Any lien or action arising from Hazardous Substances

(4)  Any actual or alleged violation of any federal, state, or loc
ordinance, rule, regulation, or other law pertaining to Hazard
Substances;

(5) Any notification from the US Environmental Protection Agenc

Tenant’s duty to report under Paragraph 8.6(a) extends to lands described in
Paragraph 8.2(a) and to any other property used by Tenant in conjunction with the

Aquatic Lands Lease

Employees and authorized agefi he Environmental Protection
Agency, the Washington State'] rtinent of Ecology, health department,
or other similar environmen s.and

Potentially liable or responsiblépar
consent decree that requires access
an access agreement with such part:
withhold such agreement.

e the subject of an order or
erty. Tenant may negotiate
may not unreasonably

of any of the

the Washington State Department of Ecology (DOE) that remediatjor
removal of Hazardous Substances is or may be required at the Property

Lease No. 20-0918
LTI .
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Property if a release of Hazardous Substances on the other property could affect
the Property.

Tenant shall provide State with copies of all documents Tenant submits to any
eral, state or [ocal authorities concerning environmental impacts or proposals
at1ve to the Property. Documents subject to this requirement include, but are
ited to, applications, reports, studies, or audits for National Pollution

rge and Elimination System Permits; Army Corps of Engineers permits;
draulic Project Approvals (HPA); State Water Quality certification;

8.7

gzardous Substance by Tenant and afﬁhates occurring
t ogeupies or has occupied the Property;

ed release of any Hazardous Substance resulting
on of Tenant and affiliates occurring whenever
pied the Property.

efend, and hold State harmless for Liabilities that
’s breach of obligations under Paragraph 8.5.

from any act’or:

Tenant occupies

(b) Tenant shall fully indemii
arise out of or relate to Te

8.8  Reservation of Rights.

(a) For Liabilities not covered by the i
Parties expressly reserve and do not
of action, or defenses relating to Hazar
against the other under law.

(b) The Parties expressly reserve all rights, cla
Party may have against third parties Nothing
rights for third parties.

(¢)  The allocations of risks, Llabllltles and responsi :
do not release either Party from or affect the liabiliiy of
Substances claims or actions by regulatory agencies.

ion provisions of Paragraph 8.7, the
'ghts, claims, immunities, causes
stances that either Party may have

ities, and defenses either
ection 8 benefits or creates

h in this Section 8
arty for Hazardous

8.9  Cleanup.
(a) If Tenant’s act, omission, or breach of obligation under Paragr,
release of Hazardous Substances that exceeds the threshold limits
applicable regulatory standard, Tenant shall, at Tenant’s sole ex

take all actions necessary or advisable to clean up the Hazardous Su
accordance with applicable law.

(b)  Tenant may undertake a cleanup of the Property pursuant to the Washm
Department of Ecology’s Voluntary Cleanup Program, provided that Tena
cooperates with the Department of Natural Resources in development of cléan:

plans. Tenant shall not proceed with Voluntary Cleanup without the Departms

of Natural Resources approval of final plans. Nothing in the operation of this

Aquatic Lands Lease | l'ﬂlﬂlﬂﬂﬁﬂwﬂﬂlﬂiﬂ Zlm Lease No. 20-091863;
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provision is an agreement by the Department of Natural Resources that the
Voluntary Cleanup complies with any laws or with the provisions of this Lease.
Tenant’s completion of a Voluntary Cleanup is not a release from or waiver of
y obligation for Hazardous Substances under this Lease.

8.10 ﬁyﬁState, Reimbursement, and Split Samples.

(b) “along with any other information, demonstrate a breach of Tenant’s
rding Hazardous Substances under this Lease, Tenant shall
promptly rejmbutse State for all costs associated with the Tests, provided State
3Q) calendar days advance notice in nonemergencies and
dtice in emergencies.
(c) enant is entitled to obtain split samples of Test samples,
{d)

custody information abou
request by the other party, wunless Tests are part of a submittal under Paragraph
8.6(c) in which case Tenant sh&ll submit ﬁata and mformatlon to State w1th0ut
written request by State. Neither partyis.obli
summaties or the work product of £xge

9.1  State Consent Required. Tenant shall not convey,
Tenant’s interest in this Lease or the Property without State’s p
shall not unreasonably condition or withhold.

(a)  Indetermining whether to consent, State may consid
proposed transferee’s financial condition, business re
nature of the proposed transferee’s business, the then-cur
Property, and such other factors as may reasonably bear upe
transferee as a tenant of the Property. Tenant shall submit in
any proposed transferee to State at least thirty (30) days prior tq
proposed transfer,

(b)  State reserves the right to condition its consent upon:

(1) Changes in the terms and conditions of this Lease, including,'b
limited to, the Annual Rent; and/or
(2) The agreement of Tenant or transferee to conduct Tests for Hazard:

Substances on the Property or on other property owned or occupied by
Tenant or the transferee.

Skagit CounlyAudltor $102.00
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Each permitted transferee shall assume all obligations under this Lease, including
the payment of rent. No assignment, sublet, or transfer shall relcase, discharge, or
otherwise affect the liability of Tenant.

it the terms of all subleases to State for approval.
orate the following requirements in all subleases:

(n iust be consistent with and subject to all the terms and
S.;{{,ease;
(2) st provide that this Lease controls if the terms of the
the terms of this Lease;
3) ge (including any period of time covered by a
nd hefore the Termination Date of the initial Term
4 ainate if this Lease terminates for any reason;
(%) >eive and acknowledge receipt of a copy of this
()] ent to Tenant by the subtenant of
(7)  The sublease must identify unt subtenant is to pay to

Tenant;
(8)  The sublease must provide that there'is no privity of contract between the
subtenant and State;
(9)  The sublease must require removal
Personal Property upon termination of the
(10) The subtenant’s permitted use must be withi
Use; and
(11)  The sublease must require the subtenant to mee
' under Section 10, Indemnification, Financial Se:

94  Short-Term Subleases of Moorage Slips. Short-term subleasing
term of less than one year does not require State’s written consent or approv
Paragraphs 9.1 or 9.3, Tenant shall conform moorage sublease agreements to t
requirements in Paragraph 9.3.

WS
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10.2

®)

(©)

()

(@

Insurance Terms.

(a)

il T

SECTION 10 INDEMNITY, FINANCIAL SECURITY, INSURANCE

less from Claims arising out of the use, occupation, or control of the
erty by Tenant, its subtenants, contractors, agents, invitees, guests,

"2 as used in this Paragraph 10.1 means any financial loss, claim, suit,

es, expenses, fees (mcludmg attorneys’ fees), penalties, or
ibutable to bodily injury, sickness, disease, death, and damages to
, including, but not limited to, land, aquatic life, and other
“Damages to tangible property” includes, but is not limited to,

er T1tle 51 RCW to the extent it is requlred to
indemnify, defend, and tate and its agencies, officials, agents, or employees
harmless. ,
Section 8, Environmenta bility/Risk Allocation, exclusively shall govern
Tenant’s liability to State fer'Hazardous Substances and its obligation to
indemnify, defend, and hold State harmless for Hazardous Substances.

Insurance Required.
(1) At its own expense, Tenant shall pr: 1d maintain during the Term of
this Lease, the insurance coverages dnd limijts described in this Paragraph
10.2 and in Paragraph 10.3, Insurance Ty
terminate this Lease if Tenant fails tomai
(2)  Unless State agrees to an exception, Ten
by an insurance company or companies a
State of Washington and have a rating of A
published edition of Best’s Reports. Tenant ma;
risk manager for the Department of Natural Res
exception to this requirement. If an insurer is not Hdsii
policies and procedures for issuing the insurance polig
with Chapter 48.15 RCW and 284-15 WAC.
(3) All general liability, excess, umbrella, property, builder’s t
pollution legal liability insurance policies must name the S
Washington, the Department of Natural Resources, its elected
appointed officials, agents, and employees as an additional ins
(4)  All insurance provided in compliance with this Lease must be prim
~ to any other insurance or self-insurance programs afforded to or '
maintained by State.

Skagit County Audnor
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Waiver.

(1) Tenant waives all rights against State for recovery of damages to the
extent insurance maintained pursuant to this Lease covers these damages.
Except as prohibited by law, Tenant waives all rights of subrogation
against State for recovery of damages to the extent that they are covered
by insurance maintained pursuant to this lease.

Ab)

3) certificates or policies by State does not constitute
e-of the terms of such policies.
erl notice before cancellation or non-renewal of any

is [ ease, as follows:

(d)

0y

@)

cancellation or non-renewal. :
(e} Adjustments in Insurance Coverage.
(1) State may impose changes in the

®
~ fifteen (15) days after Tenant receives a notice to ¢
either:

(N Deem the failure an Event of Default under Secti ,
(2)  Procure and maintain comparable substitute insurance and

the date of State’s notice of the expenditure until Tenant
(2) General Terms.
(1) State does not represent that coverage and limits required undef-this,E
are adequate to protect Tenant.
(2)  Coverage and limits do not limit Tenant’s liability for indemnificat
reimbursements granted to State under this Lease.
3) The Parties shall use any insurance proceeds payable by reason of damage
or destruction to property first to restore the real property covered by this

Aquatic Lands Lease ,mmml'llmmummmml“ Lease No. 20-09186Z
_ 2015011201072
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Lease, then to pay the cost of the reconstruction, then to pay the State any
sums in arrears, and then to Tenant.

urarice Types and Limits.
General Liability Insurance.
Tenant shall maintain commercial general liability insurance (CGL) or
arine general liability (MGL) covering claims for bedily injury, personal
injury, or property damage arising on the Property and/or arising out of
ant’s use, occupation, or control of the Property and, if necessary,
Tercial umbrella insurance with a limit of not less than One Million
£$1,000,000) per each occurrence. If such CGL or MGL insurance
geregate limits, the genera] aggregate limit must be at least

@

personal injury
insured contract (i
business contract)

condition.
(3)  MGL insurance must have ng
(b) Workers’ Compensation. :
(1) State of Washington Work
(1) Tenant shall comply wi

ding the tort liability of another party assumed in a
contain separation of insured (cross-liability)

workers’ compensation co{}srag
Coverage must include bodilyin ineluding death) by accident
or dlsease which arises out of or i i

(i)

1all include
all fines; payment of benefits to Tenant, emplg it heirs

or legal representatives; and the cost of effecting ‘
behalf of such employees. '

(2) Longshore and Harbor Workers’ and Jones Acts. Longshore

some circumstances. Tenant shall ascertain if such insurance is regi
and, if required, shall maintain insurance in compliance with law.

~ 1s responsible for all civil and criminal liability arising from failure to
maintair ench eoverace.

Lease No. 20-09186%
MM
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c)

2

)

(4)

(e) Builder’s Risk Insurance.

(D

Aquatic Lands Lease

Employers’ Liability Insurance. Tenant shall procure employers’ liability
insurance, and, if necessary, commercial umbrella liability insurance with limits
not less than One Million Dollars ($1,000,000) each accident for bodily injury by
cident or One Million Doltars ($1,000,000) each employee for bodily injury by

asonable deductibles. Any coinsurance requirement in the
aived. The policy must include State as an insured and a

d maintain boiler and machinery insurance required by
by law, covering all real property and fixtures,
rovements and betterments (regardless of whether
from loss or damage caused by the explosion of

owned by Tenan
boilers, fired or)

; damage, or casualty which is covered by one or
nsurance described above, the Parties to this Lease

State on such proceeds, foz 156 acco ng to the terms of this Lease. The
Parties shall use insurance prpeesds,ih acgordance with
Paragraph 10.2(g)(3). ‘

above, the Parties shall continue with.re:
plans and specifications for, and theréa
to: ;
(1) Repair and restore damaged buildipg(s

their former condition, or
Replace and restore damaged building(

diligence to prepare
ut, all work necessary

(ii)

damaged building(s) and/or Improvements.

project and acceptance by State. Such insurance must be writtén ‘en

completed form and in an amount equal to the value of the completed.~”
building and/or Improvements, subject to subsequent modifications'to th
sum. The insurance must be written on a replacement cost basis. Th
insurance must name Tenant, all contractors, and subcontractors in the

T
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work as insured. State must be named additional insured as required by
Paragraph 10.2(a)(3). _

Insurance described above must cover or include the following:

(i) All risks of physical loss except those specifically excluded in the

policy, including loss or damage caused by collapse;
.. (1) The entire work on the Property, including reasonable
compensation for architect’s services and expenses made necessary
by an insured loss;
Portions of the work located away from the Property but intended
or use at the Property, and portions of the work in transit,;
caffolding, falsework, and temporary buildings located on the
erty; and
ast of removing debris, including all demolition as made

€)

Q)]
machinery insur.
insured objects stallation and until final acceptance by permitting

erformed, such insurance must cover such

10.4 Financial Security.
(a) At its own expense, Tenant shall procur

Lease a corporate security bond or pr0v1deg,

option, may approve (“Security””). Tenant sha!

equal to Two Thousand Dollars ($2 000), which

w1th the exceptlon of the obligations under Sectlonfs
Liability/Risk Allocation. Tenant’s failure to maintain

(b)
(1)

(2)  Letters of credit, if approved by State, must be irrevocable, allo
draw funds at will, provide for automatic renewal, and comply w:
RCW 62A.5-101, et. seq.
(3) Savings account assignments, if approved by State, must allow State

PO R SR 1 |
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11.2

12.1

Aquatic Lands Lease At oA Lease No. 20-0918

the Term.

(b) At Tenant’s own expense, Tenant shall k

- Adjustment in Amount of Security.

(1) State may require an adjustment in the Security amount:

(i) At the same time as revaluation of the Annual Rent,

(i)  As a condition of approval of assignment or sublease of this Lease,
(iii)  Upon a material change in the condition or disposition of any
Improvements, or

Upon a change in the Permitted Use.

enant shall deliver a new or modified form of Security to State within

by (30) days after State has required adjustment of the amount of the
(d) by Tenant in its obligations under this Lease, State may collect
 offset the liability of Tenant to State. Collection on the
Security, i
remedies,

Tenant’s Repairs and Maintenance.
(a) Routine maintenance and repair ar¢ a¢ts intended to prevent a decline, lapse or,
provements. Routine

e8 ot require regulatory permits.
tain the Property and all
dition. State’s consent is

maintenance or repair is the type of wo

not required for routine maintenance or repai
() At Tenant’s own expense, Tenant shall make an epairs, alterations,
Improvements on
uthority requires
t'shall comply

the Property that any public authority may require.
work beyond the scope of routine maintenance and rep
with Section 7 of this Lease.

SECTION 12 DAMAGE OR DESTRUCTION

Notice and Repair.

(a) In the event of damage to or destruction of the Property or Improver
shall promptly give written notice to State. State does not have actual
of the damage or destruction without Tenant’s written notice. e

(b)  Unless otherwise agreed in writing, Tenant shall promptly reconstruct, repair
replace the Property and Improvements as nearly as possible to its condition
immediately prior to the darnage or destruction in accordance with Paragraph 7.3,

I
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Construction, Major Repair, Modification, and Demalition and Tenant’s
additional obligations in Exhibit B, if any.

_}yaiver of Claim. State does not waive any claims for damage or destruction of
s State provides written notice to Tenant of each specific claim waived.

12.3 ogeeds. Tenant’s duty to reconstruct, repair, or replace any damage or
destruction perty or any Improvements on the Property is not conditioned upon the
availability of any inSurance proceeds to Tenant from which the cost of repairs may be paid. The
Parties shall use insut? proceeds in accordance with Paragraph 10.2(g)(3).

12.4 Rentin the Event of |
Lease, there is no abatem
replacement. )

mage or Destruction. Unless the Parties agree to terminate this
tion in rent during such reconstruction, repair, and

¢‘or Destruction. If Tenant is in default under the terms
trugtion occurs, State may elect to terminate the Lease and
nsurance proceeds payable as a result of the damage

12.5 Default at the Time of X
of this Lease at the time damage,
State then shall have the right to
or destruction.

SECTION+13 CONDEMNATION

13.1 Definitions.
(a) “Taking” means that an entity auth
domain, either by judgment, settlend

w exercises the power of eminent
f 'udgment,- or voluntary

the taking. If this Lease terminates in whole or in part, Tenant shall make-
attributable to the taken Property up to the date of taking. If Tenant has prezj

attributable to the period after the date of taking.

13.3 Allocation of Award,
(a) The Parties shall allocate the condemnation award based upon the rati
market value of (1) Tenant’s leasehold estate and Tenant-Owned Improvepie

and (2) State’s interest in the Property; the reversionary interest in Tenant-Own
Improvements, if any; and State-Owned Improvements, if any.

e (NP WBAA R0 e
2015011
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If Tenant and State are unable to agree on the allocation, the Parties shall submit
the dispute to binding arbitration in accordance with the rules of the American
Arbitration Association.

SECTION 14 DEFAULT AND REMEDIES

14.1 Defa

following:
(a)
(b)

(c)
(d)

eds Tenant is in default of this Lease on the occurrence of any of the

14.2

(a)
the applicable cure péri
Event of Default, State
(b)  Unless expressly provideé
(c) For nonmonetary defaults

here in this Lease, the cure period is ten (10) days
apable of cure within thirty (30) days, State will

of default. The default is not an Evént of Default if State approves the schedule
and Tenant works diligently and ingged

an Event of Default if Tenant fails to titme
accordance with an approved schedule.

(d)  State may elect to deem a default by Ten

subsequent defaults are of the same nature.

14.3 Remedies. ;
(a) : “¢ Tenant by
(b) strictions

ageto

on Permitted Use and operations under Paragraph 2.2 or (2) res
natural resources or the Property, State may enter the Property

Tenant restoration costs and/or {2) charge Tenant for damages. On

State, Tenant shall pay all costs and/or damages.

(c) Without terminating this Lease, State may relet the Property on any terms an
conditions as State may decide are appropriate. '

(1) State shall apply rent received by reletting: (1) to the payment of any

indebtedness other than rent due from Tenant to State; (2) to the payment

B AARRA AT
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of any cost of such reletting; (3) to the payment of the cost of any
alterations and repairs to the Property; and (4) to the payment of rent and
leaschold excise tax due and unpaid under this Lease. State shall hold and
apply any balance to Tenant’s future rent as it becomes due.

Tenant is responsible for any deficiency created by the reletting during
any month and shall pay the deficiency monthly.

t any time after reletting, State may elect to terminate this Lease for the
fevious Event of Default

{d)

‘minate this Lease or cause a forfeiture of rents or other charges
d to pay during the balance of the Term, unless (1) State gives

tice of termination or (2) a legal proceeding decrees termination.
ed under this Paragraph 14.3 are not exclusive of any other

(e}

remedxes or
breach or

perm1s31on to cross Tenant’s upland propea't zto access the Property. State s failure to inspect the
Property does not constitute a waiver of anyrights or remedles under this Lease.

SECTION 16 DISCLAIMER ENJOYMENT
16.1 No Guaranty or Warranty.
(a) State believes that this Lease is consistent
none of the third-party interests identified in‘Pard
adversely affect Tenant’s right of possession and.
makes no guaranty or warranty to that effect.
(b)  State disclaims and Tenant releases State from an
implied covenant of quiet enjoyment. This disclaimer
not limited to, interference arising from exercise of righ
Doctrine; Treaty rights held by Indian Tribes; and the geri
of State and the United States with respect to aquatic lands ag
(¢}  Tenant is responsible for determining the extent of Tenant’s nght
and for defending Tenant’s leasehold interest.

blic Trust Doctrine and that
‘Hb) will materially or
operty, but State

ach of any
:—==*--‘11C1l1deS but is

16.2 Eviction by Third-Party. If a third-party evicts Tenant, this Lease terminate
date of the eviction. In the event of a partial eviction, Tenant’s rent obligations abate
* date of the partial eviction, in direct proportion to the extent of the eviction; this Lease shail
remain in full force and effect in all other respects.

ot AR
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SECTION 17 NOTICE AND SUBMITTALS

the locations for delivery of notice and submittals required or permitted under this
may change the place of delivery upon ten (10) days written notice to the

ARTMENT OF NATURAL RESQURCES

Tenant:

notices must identify the Lease nuinbef
Parties shall state the number of pages
any.

transmltted by facsimile machine, the
the notice, including the transmittal page, if

SECTION 18 MIS

18.1 Authority. Tenant and the person or pers is Lease on behalf of Tenant

represent that Tenant is qualified to do business in thé"Sta ashington, that Tenant has full
right and authority to enter into this Lease, and that each and every person signing on behalf of
Tenant is authorized to do so. Upon State’s request, Ten ide evidence satisfactory
to State confirming these representations. '

18.2 Successors and Assigns. This Lease binds and inures tc the Parties, their

successors, and assigns.

18.3 Headings. The headings used in this Lease are for convenienc

breach or default of the same; or of any other term, covenant or condition of th
Lease. State’s acceptance of a rental payment is not a waiver of any preceding or

Aot T feee R R A
201501120102
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existing breach other than the failure to pay the particular rental payment that was
accepted.

The renewal of the Lease, extension of the Lease, or the issnance of a new lease to
Tenant, does not waive State’s ability to pursue any rights or remedies under the

18.6 m
addition to a)

medies. The rights and remedies under this Lease are cumulative and in
ts and remedies afforded by law or equity or otherwise.

18.7 Time is of the e. TIME IS OF THE ESSENCE as to each and every provision of
this Lease. ' ' '
18.8 Language. The

regardless of gender, as thease m
joint and several. The word “‘person:;
associations, and corporationhs, T
word “Party” means either or bo

ant” as used in this Lease applies to one or more persons and
be. If there is more than one Tenant, their obligations are

’ whenever used, shall include individuals, firms,

vd “Parties” means State and Tenant in the collective. The
Tenant, depending on the context.

18.9 Imvalidity. The invalidity, ¥
affect, impair, or invalidate any other p

18.10 Applicable Law and Venue. This Lease is to be interpreted and construed in
accordance with the laws of the State of Washangton Venue for any action arising out of or in
connection with this Lease is in the Superior Court f on County, Washington,

18.11 Statutory Reference. Any reference to a s that statute as presently enacted
or hereafter amended or superseded. :

18.12 Recordation. At Tenant’s expense and no later 0) days after receiving the
fully-executed Lease, Tenant shall record this Lease in the oz h the Property is

located. Tenant shall include the parcel number of the upland prjpérty used in conjunction with
the Property, if any. Tenant shall provide State with recording infermatios
recordation and file number. If Tenant fails to record this Lease, State

shall pay the costs of recording upon State’s demand.

18.13 Modification. No modification of this Lease is effective unles and signed by
both Parties. Oral representations or statements do not bind either Party.

18.14 Swurvival. Any obligations of Tenant not fully performed upon termin
do not cease, but continue as obligations of the Tenant until fully performed.

s AN
201501120102
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hibits. All referenced exhibits are incorporated in the Lease unless expressly identified
rporated.

IENT requires the signature of all Parties and is effective on the date of the last

O
NELL THORN, LLC { KARLEE MiC
‘NOTAR
P S { STATE OF
. 7 |
Dated: ,20 L?/ {%A— &//l /Z—\ { COM?UNE
By~  JOSHUADASEY SCHANEN Yoo
Dated: /A 7 / - @ lm
1
SUSAN SCHANEN NOTARY
STATE Of W
Fh s iy
0X
La Conner, WA 98257
360-466-4261
Dated: \—'1 Q.Q '
Title:
- Address:
Approved as to form this

27 day of March 2014
Terry Pruit, Assistant Attorney General

MmN
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REPRESENTATIVE ACKNOWLEDGMENT

SHINGTON )
) ss.

I certify that

satisfactory evidence that JOSHUA CASEY SCHANEN is the
person who appeare ]

e, and said person acknowledged that he signed this instrument,
orized to execute the instrument and acknowledged it as the

Member of Nell Thorn
purposes mentioned in thé

Dated: | ). ‘\I“4
m-eal ot stamp)

PUBLIC

A3HINGTON

N EXPIRES
A, 2015

TN

e e

N@aty Pubil in and for the Stateof ington,

ment expires

STATE OF WASHINGTON )

} ss.
County of Skagit )

I certify that I know or have satisfactory evidence that S
appeared before me, and said person acknowledged that she si
stated that she was authorized to execute the instrument and ackn

Nell Thorn, LLC to be the free and voluntary act of such party for
mentioned in the instrument.

Dated: \J/‘“!!d — /\_3

(Seal or stamp) W{ 1. M‘I(, —T—FEYL/
AL BLaitAY . rint N 5

2N is the person who

strument, on oath

ed it-as the Member of
' purposes

L ROTTER | ame)

D ~ b

rﬁ‘T.'Bu[}io(é Notary Public in and for the State of §
¢ EXPIRES residing at ""f

2018 { My appointn ent exp1res

B e o U

Lease No. 20-09186
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STATE ACKNOWLEDGMENT

WASHINGTON )
) ss.

County 6£.Th

I certify that I know 61k tisfactory evidence that MEGAN DUFFY is the person who

appeared before me, and said person acknowledged that she signed this instrument, on oath
vecute the instrument and acknowledged it as the Deputy

the Department of Natural Resources, to be the free and

stated that she was auth
and purposes mentioned in the instrument.

Supervisor for Aquatics'&
voluntary act of such party for the

|- 13~ 1
(§\:al tﬂ“stamp)

aEh VAGy v,
\\\\\\\\\\“ ] 1y

,:"—%9 5* 0,
: =

Dated:

\_

[s)
w
o
LTI

]

Iy,
h
g3
\\\‘

’,"’l‘

I
l'”\\\\\\\\\\\\‘
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EXHIBIT A

1ber of final DNR approved survey in Skagit County: To Come

Legal ption the Property:
E UNPLATTED FIRST CLASS TIDELANDS LYING BETWEEN

A PORTION:
; LAND TRACTS 5 AND 6 OF CORRECTED PLATE NO. 18 OF

FIRST cm% D
RECORDSWOF ISSIONER OF PUBLIC LANDS ON SEPTEMBER 24, 1894,
1P 34 NORTH, RANGE 2 EAST, WM., SKAGIT

COUNTY, WAS EING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:;

COMMENCING AT THE'NORTHEAST CORNER OF SAID SECTION 36, AS
SHOWN ON THE 2003 WTAL MAP OF LA CONNER HARBOR AS
RECORDED UNDER AUDIT ILE NUMBER 200302060018 RECORDS OF
SKAGIT COUNTY, THENCE FHE NORTH LINE OF SAID SECTION 36,
NORTH 88°29°43 WEST, 1994: TO THE 1892 INNER HARBOR LINE;
THENCE ALONG SAID INNER* _RBOR LINE SOUTH 03°43°17” WEST, 2505.57
FEET; THENCE CONTINUING AL@NG SAIDANNER HARBOR LINE SOUTH
19°35°17” WEST, 167.37 FEET TO THE TR OINT OF BEGINNING;

THENCE CONTINUING ALONG THE
19°35”17” WEST, 32.41 FEET TO THE NOR

ALONG SAID NORTH LINE OF TRACT 6 SO
THE APPROXIMATE MEANDER LINE; THEN(
NORTH 17°45°44” EAST, 31.94 FEET TO THE SQLI.
THENCE ALONG SAID SOUTH LINE OF TRACT 5
27.75 FEET TO THE TRUE POINT OF BEGINNING.

HARBOR LINE SOUTH
NE.OF TRACT 6; THENCE
88°40°51” EAST, 28.87 FEET TO
; SAID MEANDER LINE
INEQF TRACT 5;
RTH'R8°23°10” WEST,

LEASE AREA CONTAINING = 8§70 SQUARE FEET.
SUBJECT TO BOARDWALK EASEMENT AREA =48 SQUARE,
SUBECT TO PUBLIC ACCESS AREA = 504 SQUARE FEET:
SUBECT TO NON WATER DEPENEDENT AREA = 366 SQU

Lease No. 20-09186
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PLAN OF OPERATIONS
EXHIBIT B

JESCRIPTION OF PERMITTED USE.

ting Facilities
isehold is located on first-class unplatted tidelands lying between first class
cts 5 and 6, which is located in downtown La Conner Washington. .
a 100+ year old commercial building currently being used as a
ounge. Portions of the building are built on pilings and portions
ally filled State-owned aquatic lands (SOAL).

eleasehold is a boardwalk authorized by easement 51-087205
Fowm:of La Conner.

B. Proposed Fa
None.

2. ADDITIONAL OBLIGAFIO]
None.

Lease No. 20-(09186
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