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§

§TON STATE DEPARTMENT OF
a ural Resources

sCommissioner of Public Lands

AGUATIC LANDS LEASE
Lease No. 22-A02689

Grantor: Washington State Departm
Grantee(s):  Nell Thorn, LLC

Legal Description: Section 36, Township 34 Noit
Assessor’s Property Tax Parcel or Account Numb
Assessor’s Property Tax Parcel or Account Number f6t
this lease: P74455 '

stiof Naturak B esources

BACKGROUND

Tenant desires to lease the aquatic lands commonly known as Swinomigh-€ which is a
harbor area located in Skagit County, Washington, from State, and State deg
property to Tenant pursuant to the terms and conditions of this Lease. Sta
enter into this Lease under Chapter 43.12, Chapter 43.30 and Title 79 of the R.

Washington (RCW). )

THEREFORE, the Parties agree as follows:
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SECTION 1 PROPERTY

hibit A together with all the rights of State, if any, to improvements on and
sements benefiting the Property, but subject to the exceptions and restrictions
in this Lease (collectively the “Property™).

se is subject to all valid interests of third parties noted in the records of
ty, or on file in the Office of the Commissioner of Public Lands,

hington; rights of the public under the Public Trust Doctrine or

(©)

hdraw sand, gravel, or other valuable materials.
to grant easements and other land uses on the Property to

(d)

1.2

éscription of the Lease boundaries and the
or already existing in the Lease area. Tenant’s
accurate description of the Property boundaries is

obligation to provide a true
a material term of this Lease.”
(b) State's acceptance of Exhibit A do
property description accurately re
State reserves the right to retroactivi
the Lease State discovers a discrepancy b ant’s property description
and the area actually used by Tenant.

1.3  Imnspection. State makes no representation regarding th
improvements located on the Property, the suitability of the Prd
compliance with governmental laws and regulations, availabili
Property, or the existence of hazardous substances on the Property. T
Property and accepts it “AS IS.”

1 of the Property,
"enant’s Permitted Use,

i in gcted the

SECTION 2 USE

2.1 Permitted Use. Tenant shall use the Property for: Commercial building,
used as a restaurant and lounge, (the “Permitted Use™), and for no other purpose. -
water dependent use. Exhibit B describes the Permitted Use in detail. The Permitted
subject to additional obligations in Exhibit B.

B | ] L1] II!II\!IMI e
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estrictions on Permitted Use and Operations. The following limitations apply to the
y and adjacent state-owned aquatic land. Tenant’s compliance with the following does

- Fenant’s liabitity under any other provision of this Lease.

Tenant shall not cause or permit:

Damage to natural resources,

Waste, or

Deposit of material, unless approved by State in writing. This prohibition

Liaws. Tenant shall, at all times, keep current and comply with all
it licenses, certificates, regulations, ordinances, statutes, and other
garding Tenant’s use or occupancy of the Property.

3.1  Term Defined. The term of this
the 9th day of December, 2014 (the “Co

December, 2044 (the “Termination Date™), uriless ter ed sooner under the terms of this
Lease.

t of renewal. Tenant may
ust apply for a new lease at
least one (1) year prior to Termination Date. State will
its intent to approve or deny a new Lease.

33 Endof Term. :
(a) Upon the expiration or termination of this Lease, Te emove
Improvements in accordance with Section 7, Improvements, surrender the
Property to State in the same or better condition as on he e
reasonable wear and tear excepted.
(b)  Definition of Reasonable Wear and Tear. _
(1) Reasonable wear and tear is deterioration resulting itted Use
that has occurred without neglect, negligence, carelesshes t
abuse of the Property by Tenant or any other person on th:
the permission of Tenant.
(2)  Reasonable wear and tear does not include unauthorized dep(}s
material prohibited under Paragraph 2.2 regardiess of whether ¢
is incidental to or the byproduct of the Permitted Use. e
(c) If Property is in worse condition, excepting for reasonable wear and tear, on {
surrender date than on the Commencement Date, the following provisions apply.
Aquatic Lands Lease R Lease No. 22-A026
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(1) State shall provide Tenant a reasonable time to take all steps necessary to
remedy the condition of the Property. State may require Tenant to enter
into a right-of-entry or other use authorization prior to the Tenant entering
the Property 1f the Lease has terminated. A
If Tenant fails to remedy the condition of the Property in a timely manner,
State may take steps reasonably necessary to remedy Tenant’s failure.
Upon demand by State, Tenant shall pay all costs of State’s remedy,
ncluding but not limited to the costs of removing and disposing of

terial deposited improperly on the Property, lost revenue resulting from
| dition of the Property, and administrative costs associated with the

3.4  Holdover.
(a) If Tenan: : possession of the Property after the Termination Date, the

(1)

in accordance w
(2) Payment of mor
periodic tenancy |

(b) If State notifies Tenant to vacate t =P
time set forth in the notice, Tenant v

SECTION 4 RENT

4.1 Annual Rent.

(a) Until adjusted as set forth below, Tenant shall pay to $
Thousand One Hundred Thirty-three and 10/100 ($3,1
nonwater-dependent use.

ansgal rent of Three

(b)  The annual rent, as it currently exists or as adjusted or modifl
Rent”), 1s paid in quarterly installments, each of which is equaf

Hundred Eighty-three and 28/100 ($783.28), is due and payable in ;

before the Commencement Date and subsequent installments shall
payable in full on or before the same day of each third month thereafiéz An
payment not patd by State’s close of business on the date due is past due..

— 0 R e
201501 ‘L 101

12

Skagit County Auditor $103.00
1/12/2015 Page 4 of 3212:54PM



4.5  Rent Adjustments for Nom
(a) Inflation Adjustment.
Paragraph 4.5(b) belo
the Commencement Dat
in the previous calendar yedsr's, Consum
Labor Statistics of the United States
Tacoma-Bremerton CMSA, All Ur
publication of the Consumer Price:
governmental or other nonpartisan publicatler
determining the Consumer Price Index.

(b) Revaluation of Rent.

(1)

)

Aquatic Lands Lease

Payment Place, Tenant shall make payment to Financial Management Division, 1111
gton St SE, PO Box 47041, Olympia, WA 98504-7041.

in-4those years in which State revalues the rent under
4l adjust nonwater-dependent rent annually on
ustment is based on the percentage rate of change
rice Index published by the Bureau of
ment of Commerce, for the Seattle-
ers, all items 1982-84 = 100. If
scontinued, State shall use a reliable
aluating the information used in

At the end of the first four-year peri
subsequent four-year period, State sh
Annual Rent to reflect the then-current f:
If State and Tenant cannot reach agreem
the Parties shall submit the valuation to a n

eram, and at the end of each
nonwater-dependent

Tenant; a second member selected by and at th
member selected by the other two members with

Parties. Until the Parties agree to, or the review board &st
rent, Tenant shall pay rent in the same amount established £
preceding year. If the board determines additional rent is req
shall pay the additional rent within ten (10) days of the board®
If the board determines a refund is required, State shall pay the ¥
within ten (10) days of the board’s decision.

iJ' Lease No. 22-A626
(I
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SECTION 5 OTHER EXPENSES

5.5  Failure to Pay. If Ten
amount due, and recover its cost

amounts due under this Lease, State may pay the
¢ with Section 6.

SECTION 6 LATE P YMIENTS AND OTHER CHARGES

6.1 Failure to Pay Rent. Failure to pay fent is a. t by the Tenant. State may seek

remedies under Section 14 as well as late charges-

6.2 Late Charge. If State does not receive full'zent.paaiiéfit- within ten (10) days of the date
due, Tenant shall pay to State a late charge equal to four %0) of the unpaid amount or

Fifty Dollars ($50), whichever is greater, to deﬁ'ay the oyerhead expenses of State incident to the
delay.

6.3  Interest Penalty for Past Due Rent and Other Sums
(a)

month until paid, in addition to paying the late charg
Paragraph 6.2. Rent not paid by the close of business
accruing interest the day after the due date.
(b)  If State pays or advances any amounts for or on behalf o

amount at the rate of one percent (1%) per month from the date
Tenant of the payment or advance. This includes, but is not limit
payment of taxes of any kind, assessments, insurance premiums, co
and disposal of materials or Improvements under any provision of this Le
other amounts not paid when due.

64  Referral to Collection Agency and Collection Agency Fees. If State does not rec
full payment within thirty (30) days of the due date, State may refer the unpaid amount to a

Agquatic Lands Lease Wmmﬁiﬂll‘m‘ii’ﬁ m Lease No. 22-A026
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r remedy. No endorsement or statement on any check, any payment, or
yifig any check or payment constitutes accord and satisfaction.

0.6
¢lsewhere in this Ee
requirement that
counterclaim, setoff, de

7.1 Improvements Defined

(a)  “Improvements,” consi h RCW 79.105 through 79.145, are additions
within, upon, or attache laid. This includes, but is not limited to, fill,
structures, bulkheads, d \gs, and other fixtures.

(b) " s that can be removed from the Property without

1) or (2) diminishing the value or utility
of the Property or Improvements
(c) “State-Owned Improvements” are I

(d)
(e)

e prior tenant,
ade-on the Property without
State’s prior consent or Improvements made by
plans submitted to and approved by the State.

7.2 Existing Improvements. On the Commencement Date, the fc
located on the Property: Commercial building built on pilings. The
Owned.

7.3  Construction, Major Repair, Modification, and Demelition.
(a) This Paragraph 7.3 governs construction, alteration, replacement;
modification, demolition, and deconstruction of Improvements (
11 governs routine maintenance and minor repair.
(b) All Work must conform to requirements under Paragraph 7.4. Paragra)
which applies to routine maintenance and minor repair, also applies to
under this Paragraph 7.3.
(c) Except in an emergency, Tenant shall not conduct Work, without State’s pri
written consent, as follows:
Aquatic Lands Lease Paae 7 27 Lease No. 22-A026
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(d)

(e)

&)

(g)
(h)

74 Standards for Work.

(a)

Aquatic Lands Lease HlmmmjlmmylﬂuﬁmwVIMM w Lease No. 22-A026
' 201501 0101

(1) State may deny consent if State determines that denial is in the best
interests of the State or if proposed Work does not comply with
Paragraphs 7.4 and 11.3. State may impose additional conditions
reasonably intended to protect and preserve the Property. If Work is for
removal of Improvements at End of Term, State may waive removal of
some or all Improvements.

Except in an emergency, Tenant shall submit to State plans and
pecifications describing the proposed Work at least sixty (60) days before
mitting permit applications to regulatory authorities unless Tenant and
herwise agree to coordinate permit applications. At a minimum, or
rmits are necessary, Tenant shall submit plans and specifications at

e of emergency Work within five (5) business days of the
: State’s request, Tenant shall provide State with plans
uilts of emergency Work.
t.authorize Work until Tenant has:
ce and payment bond in an amount equal to one

nt (125%) of the estimated cost of construction.

Tenant shall notco
(1)  Obtained a*
hundred twenty
Tenant shall may

(2)

Improvements at End of Term, Ten:
with Paragraph 3.3, End of Term.
Upon completing work, Tenant shall pr de State with as-built plans
and specifications.

during this Term of this Lease, but State may charge rent for such Improvements
when and if Tenant or successor obtains a subsequ thorization for the

Property and State has waived the requirement for Impydéveinen be removed
as provided in Paragraph 7.5.

Applicability of Standards for Work.

(1) The standards for Work in Paragraph 7.4(b}) apply to Wor
the five year period following the Commencement Date
commenced if State has approved plans and spec1ﬁcat10ns

(2) If Tenant undertakes Work five years or more after the Commencersie
Date, Tenant shall comply with State’s then current standards for'Wat

(3 At Tenant’s option, Tenant may ascertain State’s current standar
Work as follows: :

Skagit County Auditor $103.00
1/12/2015 Page 8 of 3212:54PM



(i) Before submitting plans and specifications for State’s approval as
required by Paragraph 7.3 of the Lease, Tenant shall request State
to provide Tenant with then current standards for Work on State-
owned Aquatic Lands.

(i)  Within thirty (30) days of receiving Tenant’s request, State shall

provide Tenant with current standards for Work, which will be

effective for the purpose of State’s approval of Tenant’s proposed

Work provided Tenant submits plans and specifications for State’s

approval within two (2) years of Tenant’s request for standards. .

If State does not timely provide current standards upon Tenant’s

request, the standards under Paragraph 7.4(b) apply to Tenant’s

ork provided Tenant submits plans and specifications as required
yParagraph 7.3 within two (2) years of Tenant’s request for

; s.

{b)  Standards for Work.
(1)  Tenant shall no

Fish and Wildlife (WDFW).
(2)  Tenant shall install unobstra g over at least 43 percent of the
; gers, docks, and gangways; grating

ohstructed open space.

7.3  Tenant-Owned Improvements at End of Lease
(a) Disposition.

(1)  Tenant shall remove Tenant-Owned Imp

Paragraph 7.3 upon the expiration, terming

Lease unless State waives the requn'eme

2)

apply at the time this Lease expires, Tenant could b
by the new tenant for Tenant-Owned Improvements. *
(3) If Tenant-Owned Improvements remain on the Property &t
expiration, termination, or cancellation date without State’s
may remove all Improvements and Tenant shall pay State's cost
(b)  Conditions Under Which State May Waive Removal of Tenant-Owneg
Improvements.

A IR AR R
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State may waive removal of some or all Tenant-Owned Improvements

whenever State determines that it is in the best interests of the State and

regardless of whether Tenant re-leases the Property.

If Tenant re-leases the Property, State may waive requirement to remove

Tenant-Owned Improvements, State also may consent to Tenant’s

continued ownership of Tenant-Owned Improvements.

If Tenant does not re-lease the Property, State may waive requirement to

>move Tenant-Owned Improvements upon consideration of a timely

uest from Tenant, as follows:

Tenant must notify State at least one (1) year before the

‘Termination Date of its request to leave Tenant-Owned

provements.

Stats ‘within ninety (90} days of receiving Tenant's notification,
“notify Tenant whether State consents to some or all Tenant-

Improvements remaining. State has no obligation to grant

(iii)  ‘Stat¢’s-failure to respond to Tenant’s request to leave

aives Removal.
provements if State waives the requirement for

(¢)  Tenant’s Obligations
(1)  Tenant shall no
removal of som

@)

tses or allows damage to
¥ remain.

State for cost of repair if Tenan
Improvements State has desigwate

7.6  Disposition of Unauthorized Improvemernt
(a) Unauthorized Improvements belong to S
(b) State may either:
(1) Consent to Tenant ownership of th oY
(2)  Charge rent for use of the Improvements {r
construction and

, unlegsiState elects otherwise.

(1) Require Tenant to remove the Im:
Improvements until removal, or
(i)  Consent to Improvemnents remaining and- vall'pay rent for

the use of the Improvements, or

(iii) Remove Improvements and Tenant shall pa
removal and disposal, in which case Tenant sha,
of the Improvements until removal and disposal.

7.7  Disposition of Personal Property.
(a) Tenant retains ownership of Personal Property unless Tenant and State'a

otherwise in writing.
TR |7 R
201501120101
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SECTION

8.1 Definitions.

(@)

(b)
(©)

(d)

(e)

8.2 General Conditions.

(a)

(b)

Aquatic Lands Lease

@

Tenant shall remove Personal Property from the Property by the Termination
Date. Tenant is liable for damage to the Property and Improvements resulting
from removal of Personal Property.

tate may sell or dispose of all Personal Property left on the Property after the
rmination Date.

] If State conducts a sale of Personal Property, State shall apply proceeds
first to the State’s administrative costs in conducting the sale, second to
ayment of amount that then may be due from the Tenant to the State.
te shall pay the remainder, if any, to the Tenant.

disposes of Personal Property, Tenant shall pay for the cost of
émovil and disposal.

ENTAL LIABILITY/RISK ALLOCATION
“Hazardous Su

means any substance that now or in the future becomes

contamination, pollutio
“Release or threatened i

¢ Hazardous Substance” means a release or
der any law described in Paragraph 8.1{a).

subtenants, contractors, agents, employe
or any person on the Property with the Ter
“Liabilities” as used in this Section 8 mealis
lawsuits, damages, costs, expenses, fees (includi
disbursements}), penalties, or judgments.

vitees, licensees, affiliates,
ission.
misydemands, proceedings,

Tenant’s obligations under this Section § extend to t

above

(D The Property and

(2)  Adjacent state-owned aquatic lands if affected by a
Substances that occurs as a result of the Permitted Use.

Standard of Care.

(1) Tenant shall exercise the utmost care with respect to Hazard
Substances.

(2) Tenant shall exercise utmost care for the foreseeable acts or o
third parties with respect to Hazardous Substances, and the foreseéa
consequences of those acts or omissions, to the extent required to estal
a viable, third-party defense under the law. ’

Bae 11 ,:qflr ﬂ Lease No. 22-A026
IR A
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rrent Conditions and Duty to Investigate.

State makes no representation about the condition of the Property. Hazardous
ubstances may exist in, on, under, or above the Property.

is Lease does not impose a duty on State to conduct investigations or supply
iformation to Tenant about Hazardous Substances.

ittt is responsible for conducting all appropriate inquiry and gathering

it information about the existence, scope, and location of Hazardous

8.4
1a,tﬁs shall not use, store, generate, process, transport, handle,
s&af'Hazardous Substances, except in accordance with all

acquiescence,
release of Hazards
(c) If use of Hazardous.$
Property results in vio
(1) Tenant shall subs _
{2)  Tenant shall impléme¢nt any remedial measures to restore the Property or

tate may require in addition to remedial measures

8.5 Management of Contamination, if an
(a) Tenant and afﬁhates shall not und
(1)
activities, if any;
(2) Result in human or environmenta
any;
(3) Result in the mechanical or chemical d
mitigation, if any.
(b) If requested, Tenant shall allow reasonable access
(1)  Employees and authorized agents of the Envirdng
Agency, the Washington State Department of Eeg
or other similar environmental agencies; and
(2) Potentially liable or responsible parties who are the &

withhold such agreement.

8.6  Notification and Reporting.
(a) Tenant shall immediately notify State if Tenant becomes aware of any of'{}

following:
(1) A release or threatened release of Hazardous Substances;
Aquatic Lands Lease Page 12 of 32 Lease No. 22-A0268
201ML1 120101
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(2) Any new discovery of or new information about a problem or liability
related to, or derived from, the presence of Hazardous Substances;

Any lien or action arising from Hazardous Substances;

Any actual or alleged violation of any federal, state, or local statute,
ordinance, rule, regulation, or other law pertaining to Hazardous
Substances;

Any notification from the US Environmental Protection Agency (EPA) or
he Washington State Department of Ecology (DOE) that remediation or
woval of Hazardous Substances is or may be required at the Property.

o report under Paragraph 8.6(a) extends to lands described in

! a) and to any other property used by Tenant in conjunction with the
¢lgase of Hazardous Substances on the other property could affect

) Tenﬁ
(c)

ystem Penmts Army Corps of Engineers permits;
State Hydraulic Pro; ect als (HPA); State Water Quality certification;
Substantial Developme it;"and any reporting necessary for the existence,
location, and storage of Hazaidous Substances on the Property.

8.7  Indemnification.
(@)  Tenant shall fully indemnify, defend, ;
Liabilities that arise out of, or relat

(1)  The use, storage, generatic

disposal of any Hazardous Subst

whenever Tenant occupies or has

(2) The release or threatened release of any rdous Substance resulting

; ates.pccurring whenever

Id State harmless from and against

rocessing, transportation, handling, or
enant and affiliates occurring

(b)
8.8  Reservation of nghts

(a)
of action, or defenses relating to Hazardous Substances that’e
against the other under law.

b) The Parties expressly reserve all rights, claims, immunities, and defens: er
Party may have against third parties. Nothing in this Section 8 ben ‘
rights for third parties.

(¢)  The allocations of risks, Liabilities, and responsibilities set forth in th .
do not release either Party from or affect the liability of either Party for Hazar
Substances claims or actions by regulatory agencies.

Aquatic Lands Lease MMMHM !MMHMH MNM’" Lease No. 22-A026
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leanup.
If Tenant’s act, omission, or breach of obligation under Paragraph 8.4 results in a
release of Hazardous Substances that exceeds the threshold limits of any
plicable regulatory standard, Tenant shall, at Tenant’s sole expense, promptly
ke all actions necessary or advisable to clean up the Hazardous Substances in
cordance with applicable law.

ant may undertake a cleanup of the Property pursuant to the Washington State
ent of Ecology’s Voluntary Cleanup Program, provided that Tenant

prﬁ*gismnwf'
Voluntar up.complies with any laws or with the provisions of this Lease.

8.10 Sampling by State,
(a) State may enter
investigations (“Tésf

scope, or effects of Ha

{b)  If such Tests, along wit

ment and Split Samples.

d conduct sampling, tests, audits, surveys, or

> Property at any time to determine the existence,

bstances.

ier information, demonstrate a breach of Tenant’s
obligations regarding Haz s Substances under this Lease, Tenant shall
promptly reimburse State for ‘all costs associated with the Tests, provided State
gave Tenant thirty (30) calendar days advance notice in nonemergencies and
reasonably practical notice in eme

{c) In nonemergencies Tenant is enti
provided Tenant gives State written nof
(10} calendar days before State conducts 7
promptly reimburse State for additional

(d) If either Party conducts Tests on the Prope )
the other with validated final data and quahty ass

custody information about the Tests within sixty

zin split samples of Test samples,

e smng split samples at least ten
pyn demand, Tenant shall

y¢of split samples.

nﬁu@tmg Party shall provide

summaries or the work product of experts.

SECTION 9 ASSIGNMENT AND SUBLETTING

9.1 State Consent Required. Tenant shall not convey, transfer, or encumber
Tenant’s interest in this Lease or the Property without State’s prior written consent,’
shall not unreasonably condition or withhold.
(a) In determining whether to consent, State may consider, among other itent
proposed transferee’s financial condition, business reputation and experienc

nature of the proposed transferee’s business, the then-current value of the

A LTI
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Property, and such other factors as may reasonably bear upon the suitability of the
transferee as a tenant of the Property. Tenant shall submit information regarding
any proposed transferee to State at least thirty (30) days prior to the date of the
roposed transfer.

tate reserves the right to condition its consent upon:

Changes in the terms and conditions of this Lease, including, but not
limited to, the Annual Rent; and/or

The agreement of Tenant or transferce to conduct Tests for Hazardous
stances on the Property or on other property owned or occupied by

(c)

()

9.2  Rent Payments Foll
following an assignment or othér
transfer.

&s not constitute consent to any assignment or

9.3  Terms of Subleases.
{a)  Tenant shall submit the terms of all subleases to State for approval.
(b)  Tenant shall incorporate thé.fallowing requirements in all subleases:

(1)  The sublease must be Consistent“with and subject to all the terms and
conditions of this Lease; .

(2)  The sublease must providethat thi
sublease conflict with the tefms o 5

(3} The term of the sublease (including any pez'l" d of time covered by a
renewal option) must end before t}m Termination Date of the initial Term
or any renewal term;

4 The sublease must terminate if this Leases

(5) The subtenant must receive and ackno
Lease;

(6)  The sublease must prohibit the prepayment
more than the quarterly installment;

(7)  The sublease must identify the rental amount sub
Tenant;

(8)  The sublease must provide that there is no privity of'e nfr
subtenant and State;

(9)  The sublease must require removal of the subtenant’s Im;a v
Personal Property upon termination of the sublease;

(10)  The subtenant’s permitted use must be within the scope of the Pe
Use; and :

(11)  The sublease must require the subtenant to meet all obligations of“]
under Section 10, Indemnification, Financial Security, and Insuranc

ase controls if the terms of the

nates for any reason;

e RNRAAARTAR T
ZLJSO'l 1 ZOJO'I
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hort-Term Subleases of Moorage Slips. Short-term subleasing of moorage slips for a
less than one year does not require State’s writien consent or approval pursuant to
hs9.1 or 9.3. Tenant shall conform moorage sublease agreements to the sublease

; Paragraph 9.3.

INDEMNITY, FINANCIAL SECURITY, INSURANCE
10.1

(b) Paragraph 10.1 means any financial loss, claim, suit,
s, fees (including attorneys’ fees), penalties, or
bodily injury, sickness, disease, death, and damages to
ng, but not limited to, land, aquatic life, and other

%o tangible property” includes, but is not limited to,

and damages resulting from loss of use of the

natural resources
physical injury to i
Property.
(c) State shall not require T-enant te‘indemnify, defend, and hold State harmless for
claims that arise solely ouf af the willful or negligent act of State or State’s
elected officials, employees; 6r agents.
(d)  Tenant waives its immunity under Tit
indemnify, defend, and hold State a
harmless. "
()  Section 8, Environmental Liability/Ris
Tenant’s liability to State for Hazardous $
indemnify, defend, and hold State harmles

"RCW to the extent it is required to
cies, officials, agents, or employeces

scition, exclusively shall govern
zsiand its obligation to
zardous Substances.

10.2 Insurance Terms.
(a) Insurance Requ1red

(1)

@)

by an insurance company or compames admitted to d
State of Washington and have a rating of A- or better b
published edition of Best’s Reports. Tenant may submit g,
risk manager for the Department of Natural Resources to a
exception to this requirement. If an insurer is not admitted, t
policies and procedures for issuing the insurance policies shall ¢
with Chapter 48.15 RCW and 284-15 WAC.
3) All general liability, excess, umbrella, property, builder’s risk, and
pollution legal liability insurance policies must name the State of

ANNRADEWAAARIN
201 5011201 01
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Washington, the Department of Natural Resources, its elected and
appointed officials, agents, and employees as an additional insured.

All insurance provided in compliance with this Lease must be primary as
to any other insurance or self-insurance programs afforded to or
maintained by State.

aiver.

Tenant waives all rights against State for recovery of damages to the
extent insurance maintained pursuant to this Lease covers these damages.
cept as prohibited by law, Tenant waives all rights of subrogation -
gainst State for recovery of damages to the extent that they are covered
lirance maintained pursuant to this lease,

(c) Proof o

tes or policies by State does not constitute
tms of such p01101es
(d) State must receive writ

(1) itted and regulated by the Insurance
¢ to non-payment of premium,
otice of cancellation; otherwise,
ance notice of cancellation or non-
(2)

cancellation; otherwise, prov1de St
cancellation or non-renewal.
{€) Adjustments in Insurance Coverage.

(1 State may impose changes in the limits o
insurance as State deems necessary.
(2)
days after State requires changes in the limits of*
(H If Tenant fails to procure and maintain the insurance describ

fifteen (15) days after Tenant receives a notice to comply fro:

either:

(1)  Deem the failure an Event of Default under Section 14, oz,

(2)  Procure and maintain comparable substitute insurance and

premiums. Upon demand, Tenant shall pay to State the full

by State, together with interest at the rate provided in Paragraph-£.2 fi

: the date of State’s notice of the expenditure until Tenant’s repaymient.

(g) General Terms.

Aquatic Lands Lease mgl III M}"ﬂl\m‘w |“ Lease No. 22-A026
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)
@

10.3

2

(3)

(b)  Workers’ Compensation.

(1)

Aquatic Lands Lease

State does not represent that coverage and limits required under this Lease
are adequate to protect Tenant.

Coverage and limits do not limit Tenant’s liability for indemnification and
reimbursements granted to State under this Lease.

The Parties shall use any insurance proceeds payable by reason of damage
or destruction to property first to restore the real property covered by this
Lease, then to pay the cost of the reconstruction, then to pay the Statc any
sums in arrears, and then to Tenant.

hall maintain commercial general liability insurance (CGL) or
enf:ral liability (MGL) covering claims for bodily i 1njury, personal

twice the “cae
products-comp

oducts completed operations,
', and liability assumed under an
insured contract (including ti’i \. ty.of another party. assumed ina
business contract) and contain s
condition.

MGL insurance must have no exclusj wned watercrafi.

State of Washington Workers’ Compen

(i} Tenant shall comply with all Stat
compensation statutes and regulatio
workers’ compensation coverage for r
Coverage must include bodily injury (intly
or disease, which arises out of or in conne
occupation, and control of the Property.

(i)  If Tenant fails to comply with all State of Was
compensation statutes and regulations and State i
required by law to provide benefits to or obtain cov
employees, Tenant shall indemnify State. Indemnity s;ha,ll
all fines; payment of benefits to Tenant, employees, or thei
or legal representatives; and the cost of effecting coverage's
behalf of such employees.

r n M Lease No. 22-A0268
W

i i $103.00
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@

)

)

(¢)  Builder’s Risk Insurance.

Aquatic Lands Lease

Longshore and Harbor Workers” and Jones Acts. Longshore and Harbor
Workers” Act (33 U.S.C. Section 901 ef seq.) and/or the Jones Act (46
U.S5.C. Section 688) may require Tenant to provide insurance coverage in
some circumstances. Tenant shall ascertain if such insurance is required
and, if required, shall maintain insurance in compliance with law. Tenant
is responsible for all civil and criminal liability arising from failure to
maintain such coverage.

rs’ Liability Insurance. Tenant shall procure employers liability

replacement.co
commercially r
policy must be
loss payee.

etterments (regardless of whether
r damage caused by the explosion of

shall proceed cooperatively to settle
such insurance, which State shall ho
State on such proceeds, for use accordin

to:
(i) Repair and restore damaged building(s) and/or im
their former condition, or

(i)

quality and usefulness at least equivalent to or more suita
damaged building(s) and/or Improvements. %

//ummw/m

A
1/12/20 16 o g

$1039
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(N Tenant shall procure and maintain in force, or require its contractor(s) to
procure and maintain in force, builder’s risk insurance on the entire work
during the period construction is in progress and until completion of the
project and acceptance by State. Such insurance must be writtenon a
completed form and in an amount equal to the value of the completed
building and/or Improvements, subject to subsequent modifications to the
um. The insurance must be written on a replacement cost basis. The
nisurance must name Tenant, all contractors, and subcontractors in the

rk as insured. State must be named additional insured as required by
ph 10.2(a)(3).

ce described above must cover or include the following:

@)

(4)  Tenant or Tenant’(s) contrac
machinery insurance required by i

insured as required by Paragraph 10.2(a)(

10.4 Financial Security.
(a) At its own expense, Tenant shall procure and maintain d
Lease a corporate security bond or provide other financial
option, may approve (“Security”). Tenant shall provide Se
equal to Thirteen Thousand ($13,000), which is consistent with..
and secures Tenant’s performance of its obligations under this Le
exception of the obligations under Section 8, Environmental Liabi
Allocation. Tenant’s failure to maintain the Security in the required
during the Term constitutes a breach of this Lease.

(b) All Security must be in a form acceptable to the State.
(1) Bonds must be issued by companies admitted to do business w1th1n the
State of Washington and have a rating of A-, Class VII or better, in the

Aquatic Lands Lease Paec 20 of 37 H H n “N““ Lease No. 22-A026
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most recently published edition of Best’s Reports, unless State approves
an exception. Tenant may submit a request to the risk manager for the
Department of Natural Resources for an exception to this requirement.
Letters of credit, if approved by State, must be irrevocable, allow State to
draw funds at will, provide for automatic renewal, and comply with
RCW 62A.5-101, et. seq.

Savings account assignments, if approved by State, must allow State to
draw funds at will.

in Amount of Security.

temay require an adjustment in the Security amount:

> At the same time as revaluation of the Annual Rent,

(©) “Ad
(1)

ange in the Permitted Use.
er a new or modified form of Security to State within
fter State has required adjustment of the amount of the

@)

(d) Upon any default by.Te its obligations under this Lease, State may collect
ity of Tenant to State. Collection on the
rant of liability, (2) limit any of State’s other

he default or (4} prevent termination of the Lease

Security does not (1) r¢
remedies, (3) reinstate or
because of the default.

SECTION 11 ROUTINE MAINT NCE AND REPAIR

11.1  State’s Repairs. This Lease does not obligate State to make any alterations,
maintenance, replacements, or repairs in, on, or about the y; or any part thercof, during
the Term. ‘ -

11.2 Tenant’s Repairs and Maintenance.

(a) Routine maintenance and repair are acts intende

(b) . 0
Improvements in good order and repair and in a safe condi
not required for routine maintenance or repair.

(c)

maintenance, replacements or changes to the Property or to any {1
the Property that any public authority may require. If a public auth
work beyond the scope of routine maintenance and repair, Tenant sh:
with Section 7 of this Lease.

11.3  Limitations. The following limitations apply whenever Tenant conducts mainten
repair or replacement

 Aquatic Lands Lease . jﬂ jm! ’j“’ﬂ ’M

kagit Count
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Tenant shall not use or install treated wood at any location above or below water,
except that Tenant may use treated wood for above water structural framing.
Tenant shall not use or install tires (for example, floatation or fenders) at any
cation above or below water.

enant shall install only floatation material encapsulated in a shell resistant to
iplet radiation and abrasion. The shell must be capable of preventing

and loss of flotation material into the water.

shall orient night lighting to minimize the amount of light shining directly

12.1
(a)

0 or destruction of the Property or Improvements, Tenant
& notlce to State. State does not have actual knowledge

(b)
Construction, Major Re
additional obligations in

12.2  State’s Waiver of Claim. State does not waj;
the Property unless State provides written notic

claims for damage or destruction of
each specific claim waived.

, or replace any damage or
not conditioned upon the
t of repairs may be paid. The

12.3 Insurance Proceeds. Tenant’s duty to recons
destruction of the Property or any Improvements on the "
availability of any insurance proceeds to Tenant from which the
Parties shall use insurance proceeds in accordance with Par;

12.4 Rent in the Event of Damage or Destruction. Unle ee to terminate this
Lease, there is no abatement or reduction in rent during such rece

replacement.

12.5 Default at the Time of Damage or Destruction. If Tenant is
of this Lease at the time damage or destruction occurs, State may elect t
State then shall have the right to retain any insurance proceeds payable as
or destruction.

SECTION 13 CONDEMNATION

13.1 Definitions.
(a) “Taking” means that an entity authorized by law exercises the power of emi
domain, either by judgment settlement in lieu of judgment, or voluntary

T TTTTLTT
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conveyance in lieu of formal court proceedings, over all or any portion of the
Property and Improvements. This includes any exercise of eminent domain on
any portion of the Property and Improvements that, in the judgment of the State,
revents or renders impractical the Permitted Use.

ate of Taking” means the date upon which title to the Property or a portion of
Property passes to and vests in the condemner or the effective date of any

inates in whole or in part, Tenant shall make all payments due and
up to the date of taking. If Tenant has pre-paid rent and Tenant

(a)

‘Property; the reversionary interest in Tenant-Owned
e-Owned Improvements, if any.

“agree on the allocation, the Parties shall submit
1n accordance with the rules of the American

If Tenant and State ére
the dispute to binding a]
Arbitration Association.

(b)

SECTION 14 DEFAUL REMEDIES
14.1 Default Defined. Tenant is in default of this.I ea
following:
(a)  Tailure to pay rent or other expenses when due;
(b)  Failure to comply with any law, regulations.}
governmental authority;
(¢}  Failure to comply with any other provision of thy
(d) Commencement of bankruptcy proceedings by o
appointment of a trustee or receiver of Tenant’s prope

14.2 Tenant’s Right to Cure.
(a) A default becomes an “Event of Default” if Tenant fails ‘ fault within

Event of Default, State may seek remedies under Paragraph 14

(b)  Unless expressly provided elsewhere in this Lease, the cure peric

days.

(c) For nonmonetary defaults not capable of cure within thirty (30) day Stat

not unreasonably withhold approval of a reasonable alternative cure sche

Tenant must submit a cure schedule within thirty (30) days of a notice of dsfa

The default is not an Event of Default if State approves the schedule and Tena

works diligently and in good faith to execute the cure. The default is an Event-of

Aquatic Lands Lease Bron 07 - £90 Lease No. 22-A026
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(b)

(©)

(d)

(e)

State may enter the Property at any reasonable hour to inspect for compliance with'the
this Lease, to monitor impacts to habitat, or survey habitat and species. Tenant gr:
permission to cross Tenant’s upland property to access the Property. State’s failure t
Property does not constitute a waiver of any rights or remedies under this Lease.

Aguatic Lands Lease \mmm m jmml!)m“‘ Lease No. 22-A026

Default if Tenant fails to timely submit a schedule or fails to cure in accordance

with an approved schedule.

State may elect to deem a default by Tenant as an Event of Default if the default
ccurs within six (6) months after a default by Tenant for which State has

provided notice and opportunity to cure and regardless of whether the first and

bsequent defaults are of the same nature.

vent of Default, State may terminate this Lease and remove Tenant by

1t costs and/or damages.

Lease, State may relet the Property on any terms and

g are appropriate.

ceived by reletting: (1) to the payment of any
'nt due from Tenant to State; (2) to the payment

At any time after reletting, State
previous Event of Default.

3)

Tenant 1s obligated to pay during the balance of-
Tenant written notice of termination or (2) a leg;

breach or threatened breach of any provision of this

SECTION 15 ENTRY BY STATE

$103.00
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SECTION 16 DISCLAIMER OF QUIET ENJOYMENT

o' Guaranty or Warranty.

tate believes that this Lease is consistent with the Public Trust Doctrine and that
ne of the third-party interests identified in Paragraph 1.1(b) will materially or
iversely affect Tenant’s right of possession and use of the Property, but State
cs,no guaranty or warranty to that effect.

isclaims and Tenant releases State from any claim for breach of any
I'covenant of quiet enjoyment. This disclaimer and release includes, but is

Tre y rights held by Indian Tribes; and the general power and anthority
Knited States with respect to aquatic lands and navigable waters.

Parti 1 eviction, Tenant’s rent obligations abate as of the

113 n to the extent of the eviction; this Lease shall

CE AND SUBMITTALS

Following are the locations for delivery of nétice an
Lease. Any Party may change the place of delive
other.

1ittals required or permitted under this
{10) days written notice to the

State: DEPARTMENT OF NATURAL RESOU
Orca-Straits District
919 North Township Street
Sedro-Woolley, WA 98284

Tenant: NELL THORN, LLC
PO BOX 1250
La Conner, WA 98257

The Parties may deliver any notice in person, by facsimile machine, or by cert
Depending on the method of delivery, notice is effective upon personal de
a confirmation report if delivered by facsimile machine, or three (3) days after
notices must identify the Lease number. On notices transmitted by facsimile ma
Parties shall state the number of pages contained in the notice, including the transr
any.

11T T S
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SECTION 18 MISCELLANEOUS

hority. Tenant and the person or persons executing this Lease on behalf of Tenant
gt Tenant is qualified to do business in the State of Washington, that Tenant has full

to do so. Upon State’s request, Tenant shall provide evidence satisfactory
hese representations.

used in this Lease are for convenience only and in no way
f this Lease or the intent of any provision.

including the exhibits and addenda, if any, contains the
entire agreement of the Parti¢s.~.This Eease merges all prior and contemporaneous agreements,
promises, representations, an

18.5 Waiver.
(a) The waiver of any breat
Lease is not a waiver of.st

or of any other term, covenant, or condition of this
ent is not a waiver of any preceding or
he particular rental payment that was

accepted.

{b)  The renewal of the Lease, extensit £ase, or the issnance of a new lease to
Tenant, does not waive State’s abi rights or remedies under the
Lease.

18.6 Cumulative Remedies. The rights and remedies
addition to all other rights and remedies afforded by law or equi

ase are cumulative and in
otherwise.

18.7 Time is of the Essence, TIME IS OF THE ESSENCE
this Lease.

each.afid-every provision of

word “Party” means either or both State and Tenant, depending on the context

18.9 Invalidity. The invalidity, voidness, or illegality of any provision of this L
affect, impair, or invalidate any other provision of this Lease.

~r e

Aquatic Lands Lease
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pplicable Law and Venue. This Lease is to be interpreted and construed in
ance with the laws of the State of Washington. Venue for any action arising out of or in
on with this Lease is in the Superior Court for Thurston County, Washington.

fully-execufed Leas
located. Tenant sha
the Property, if apy..Ter
recordation and file nurd

t shall record this Lease in the county in which the Property is

the parcel number of the upland property used in conjunction with
shall provide State with recording information, including the date of
1t Tenant fails to record this Lease, State may record it and Tenant

of this Lease is effective unless in writing and signed by
tements do not bind either Party.

18.14 Survival. Any obligatidns "not fully performed upon termination of this Lease
do not cease, but continue as obligatio the Tenant until fully performed.

Aquatic Lands Lease \M\M\SNMMO 1 m\“ Lease No. 22-A026
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xhibits. All referenced exhibits are incorporated in the Lease unless expressly identified
orporated.

; MENT requires the signature of all Parties and is effective on the date of the last
sigi

! V..V L. ]
KARLEE M

NOTAF
STATE O
COMMIS

; NEI:EIHORN, LLC
) tfhA— % Jup
Dated: __ /2. // Z%ZZ—\
! By: JO A CASEY SCHANEN

SUSAN SCHANEN.

o

B

O
o
=
=

Members

PO Box 1250

La Conner, WA 98257
360-466-4261

Dated:

Title: Commissionerof
Address: 1111 Washingfon S
Olympia, WA '

Approved as to form this
27 day of March 2014
Terry Pruit, Assistant Attorney General

Aquatic Lands Lease Lease No. 22-A026
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REPRESENTATIVE ACKNOWLEDGMENT

OF WASHINGTON )
) ss.

%‘e satisfactory evidence that JOSHUA CASEY SCHANEN is the

Member of Nell ﬁf;orn,
purposes mentjoned in {

pwet: L1} \A-

t.

[ =
Vi ee Michad LOTTE

(Seal or stamp)
SHAEL ROTTER § rint Name)
Y PUBLIC } . .
WASHINGTON | ary Public in and for the Statg,0f Wﬁl@n’
JON EXPIRES } ding at 1
A ointment expire “ [}QE [, ')é)
] Yy appointment expir: S“G IS'

STATE OF WASHINGTON )
) ss.

County of Skagit )

I certify that I know or have satisfactory evidence that SUSAR EN is the person who

appeared before me, and said person acknowledged that she si ‘this instrument, on oath
stated that she was authorized to execute the instrument and acknowledged it as the Member of
Nell Thorn, LLC to be the free and voluntary act of such party for it u d purposes
mentioned in the instrument.

Dated: jl\ | ‘ | ¢
(Seal or stamp) (Slgnaturj_l /m’ﬂ‘fﬂ

(Print Name)

MICHAEL ROTTER

RY PUBLIC
JF WASHINGTON
SSION EXPIRES
INE 8, 2015

Aquatic Lands Lease ‘l“lupl‘lugﬂm!ﬁm!}‘!“‘ Lease No, 22-A026
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1id person acknowledged that he signed this instrument, on oath stated
exezute the instrument and acknowledged it as the Commissioner of

inistrator of the Department of Natural Resources of the State of
tary act of such party for the uses and purposes mentioned in

that he was authoriz
Public Lands, and 'ex off
Washington to be the free

the instrument.

ol

3

Dated: lé’l— [+ ~
(Seal or stamp)

LAy,
o A 1“'!;
@ W GN@ "’l,’

[/
AR Wiy l,
Q— "\\\ON E *A"'l',r,
ol

%, “7)..
] $0F wh \\_s-
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Aquatic Lands [.ease ’W

EXHIBIT A

SKAGIT COUNTY..
SKAGIT COUNT
AS FOLLOWS:

VSECTION 36, TOWNHIP 34 NORTH, RANGE 2 EAST, W.M.,
ASHINGTON, BEING MORE PARTICULARLY DESCRIBED

COMMENCING ATFHE
ALONG THE NORTH LIk
1994.19 FEET TO THE"}
INNER HARBOR LINE S¢
CONTINUING ALONG SA
167.37 FEET TO THE TRUE

RTHEAST CORNER OF SAID SECTION 36 THENCE
‘OF SAID SECTION 36, NORTH 88°29°43” WEST,

ER. HARBOR LINE; THENCE ALONG SAID
3°17” WEST, 2505.57 FEET; THENCE
ERFIARBOR LINE SOUTH 19°35°17” WEST,
&F BEGINNING;

FEET TO THE SAID INNER HARBOR
HARBOR LINE NORTH 19°35°17” EAST
BEGINNING.

SUBJECT TO NONWATER DEPENDENT AREA = 3298'5Q

Lease No. 22-A026
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PLAN OF OPERATIONS
EXHIBIT B

SC E;!’TION OF PERMITTED USE.
Xisting Facilities
¢'leasehold consists of a portion of the La Conner Harbor Area, which is

ADDITIONAL OBLIGATI()
Tenant shall replace existing

wooid (decking, pilings, etc.) with non-toxic
materials such as untreated wok :

elsconcrete, or recycled plastic, or encased in a
manner that prevents leaching ofositaminants into surface water. Tenant may use non-
creosote treated wood to replace above water structural framing. Replacement may occur
under an ordinary maintenance or reffair sch t all treated wood must be replaced
or encased by December §, 2034,

MR
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