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~ AQUATIC LANDS LEASE
Lease No. 22-078655

Grantor: Washington State. Departmient of Natural Resources

Grantee(s): MJB PROPERTIES LLC -

Legal Description: Section 19, Township 35 Nerth, Range 2 East, W.M.

Assessor’s Property Tax Parcel or Account Number: 201101250053.

Assessor’s Property Tax Parcel or ALCOUI‘H, Number for Upland parcel used in conjunction with
this lease: P32977. :

THIS LEASE is between the STATE OF WASHINGTON. acting through the Department of
Natural Resources (“State™), and MIB PROPERTIES LLC a Washmgton Limited Liability
Company (*Tenant™). _

BACKGROUND

Tenaut desires to lease the aquatic lands commonly known as Fidalgo Béy-, which are tidelands
in a harbor area located in Skagit County, Washington, from State; and State desires to lease the
property 10 Tenant pursuant to the terms and conditions of this I.ease. State has authority to enter
Lease under Chapter 43.12, Chapter 43.30 and Title 79 of the Revised Code of Washmgmn
{(RCW).

THLEREFORE, the Parties agree as follows:
SECTION1 PROPERTY
1.1 Property Defined.

{a) State leascs to Tenant and Tenant icases from State the real property descrlbed m
Exhibit A together with all the rights of State, if any, to improvements on an__d__
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easements benefiting the Property, but subject to the exceptions and restrictions
FIT set forth in this Lease (collectively the “Property™).
< (b) This Lease is subject to all valid interests of third parties noted in the records of
- Skagit County, or on file in the office of the Commissioner of Public Lands,
- Olympia, Washington; rights of the public under the Public Trust Doctrine or
- & _fédcral navigation servitude; and treaty rights of Indian Tribes.
“(¢) .- This'Lease does not include a right to harvest, collect or damage natural
~_~"resources, including aquatic life or living plants; water rights; mineral rights; or a
-+ right to excavate or withdraw sand, gravel, or other valuable materials.
{d) State reserves the right to grant easements and other land uses on the Property to
-+ others when the easement or other land uses will not interfere unreasonably with
the Permitted Use.

1.2 Survey and Prob__er'ty-"D'es'criptions.
(@)  Tenant prepared Exhibit A, which describes the Property. Tenant warrants that
" Exhibit A is atrue and aecurate description of the Lease boundaries and the
improvements to be constructed or already existing in the Lease area. Tenant’s
obligation to prewde a trile and accurate description of the Property boundaries is
a matetial term of this T ease.
(b)  State's acceplance of Exhlblt A-does not constitute agreement that Tenant’s
property description accurately reflects the actual amount of land used by Tenant.
State reserves the right to retroactively adjust rent if at any time during the term of
the Lease State discovers a dlscrepancy between Tenant’s property description
and the area actually used by Tenant

1.3  Inspection. State makes no representatlo__n _regardi_ng the condition of the Property,
improvements located on the Property, the suitability of the Property for Tenant’s Permitted Use,
compliance with governmental laws and regulations, availability of utility rights, access to the
Property, or the existence of hazardous substances on the Property Tenant inspected the
Property and accepts it “AS 18.” :

SECTION2 USE

2.1  Permitted Use. Tenant shall use the Property for: a commercial moorage dock, 360’
long x 14” wide (the “Permitted Use™), and for no other purpose. Thisis a wa'ieﬁdependent use.
Exhibit B describes the Permitted Use in detail. The Permitted Use is subject to addmonal
obligations in Exhibit B, -

2.2 Restrictions on Permitted Use and Operations. The following limitations apply to the
Property and adjacent state-owned aquatic land. Tenant’s compliance with the followmo does
not limit Tenant’s liability under any other provision of this Lease. 4 :
(a) Tenant shall not cause or permit:
(1) Damage to natural resources,
(2) Waste, or
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(3) Deposit of maierial, unless approved by State in writing. This prohibition
includes deposit of fill, rock, earth, ballast, wood waste, refuse, garbage,
Ea waste matter, pollutants of any type, or other matier.
" (by - Tenant shall not cause or permit scour or damage to aquatic Jand and vegetation.
- " This prohibition includes the following limitations:
{1y Tenant shall not use or allow use of a pressure washer to clean underwater

Cet . surfaces unless the water is deeper than seven (7) feet at the time.

(c:) | 1 enant shall not install fixed breakwaters.

(d)- Unless approved by State in writing, Tenant shall not cause or permit dredging on
the P_roper_ty State will not approve dredging unless (1) required for flood control,
mainteriance of existing vessel traffic lanes, or maintenance of water intakes and
(2) consistent with State’s management plans, if any. Tenant shall maintain
authorized dredge basins in a manner that prevents internal deeper pockets.

2.3 Conformance wiih'ﬁLaws,'_ __Tenant shall, at all times, keep current and comply with all
conditions and terms of perinits, licenses, certificates, regulations, ordinances, statutes, and other
government rules and regulations regarding Tenant’s use or occupancy of the Property.

2.4 Liens and Encumbrances. ...Unllle:é'.s expressly authorized by State in writing, Tenant shall
keep the Property free and clear of llens or encumbrances arising from the Permitted Use or
Tenant’s occupancy of the Property. -

SE'CTI_ON 3 TERM

3.1 Term Defined. The term of this Lease is Twélve, (12) years (the “Term™), beginning on
the 1st day of September, 2011 (the “Commencement Date™), and ending on the 31st day of
August, 2023 (the “Termination Date™), unless termmated sooner under the terms of this Lease.

3.2  Renewal of the Lease. This Lease does not prég_Vi_de a ri:ght of renewal. Tenant may
apply for a new lease, which State has discretion to grant. Tenant must apply for a new lease at
least one (1) year prior 1o Termination Date. State will notify Tenant mthm ninety (90) days of
its intent to approve or deny a new Lease. - :

33 End of Term.
(a) Upon the expiration or termination of this Lease, Tenant shall remove
Improvements in accordance with Section 7, Improvements and surrender the
Property to State in the same or better condition as on the Commencement Date,
reasonable wear and tear excepted. --
(b)  Definition of Reasonable Wear and Tear. T
(1}  Reasonable wear and tear is deterioration resulting from the Penm’rted Use
that has occurred without neglect, negligence, carelessness; accident, ot
abuse of the Property by Tenant or any other person on the premlses W1th
the permission of Tenant. : :
(2} Reasonable wear and tear does not include unauthorized deposn of
material prohibited under Paragraph 2.2 regardless of whether the dep051t
is incidental to or the byproduct of the Permitted Use. e
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3.4

4.1

4.2

If Property is in worse condition, excepting for reasonable wear and tear, on the

surrender date than on the Commencement Date, the following provisions apply.

(1) State shall provide Tenant a reasonable time to take all steps necessary to
remedy the condition of the Property. State may require Tenant to enter
into a right-of-entry or other use authorization prior to the Tenant entering

o the Property if the Lease has terminated.
<2y - If Tenant fails to remedy the condition of the Property in a timely manner,
© < State may take steps reasonably necessary to remedy Tenant’s failure.

- "Upon demand by State, Tenant shall pay all costs of State’s remedy,

.+~ including but not limited to the costs of removing and disposing of

. imaterial deposited improperly on the Property, lost revenue resulting from
the co’r_idition of the Property, and administrative costs associated with the
State’s remedy.

Holdover. _

(a) If Tenant remains in possessmn of the Property afler the Termination Date, the
occupancy will not be an extension or renewal of the Term. The occupancy will
be a month-to- mcmlh tenancy on terms identical to the terms of this Lease, which
either Party may termma_te on thirty (30) days’ written notice.

(1) The monthly rént during the holdover will be the same rent that would be
due if the Lease were still in effect and all adjustments in rent were made
in accordance with its terms.

(2) Payment of more than the monthly rent will not be construed to create a
periodic tenancy longer than month-to-month. If Tenant pays more than
the monthly rent and State provides notice to vacate the property, State
shall refund the amount of excess payment remaining after the Tenant
ceases occupation of the Property. .

(b) . If State notifies Tenant to vacate the Property and Tenant fails to do so within the

time set forth in the notice, Tenant will be a trespasser and shall owe the State all
amounts due under RCW 79.02.300 or other apphcable law

SECTION 4 RENT

Annual Rent.

(a)

(b)

Until adjusted as set forth below, Tenant shall pay to btate an annual rent of
Seven Hundred Forty and 05/100 Dollars ($740.05) related to the water—
dependent use.

The annual rent, as it currently exists or as adjusted or modlﬁed (the “Annual
Rent™), is due and payable in full on or before the Commenceément-Date and on or
before the same date of each year thereafter. Any payment not patd by State 'S
close of business on the date due is past due. . L

Payment Place. Tenant shall make payment to Financial Management Dmsmn 111 T
Washington St SE, PO Box 47041, Olympia, WA 98504-7041.
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“ 4,3 Adjustment Based on Use. Annual Rent is based on Tenant’s Permitted Use of the
_Praperty. as described in Section 2 above. If Tenant’s Permitted Use changes, the Annual Rent
<shall be adjusted as appropriate for the changed use.

4.4 _.Rent Adjustmcnt Procedures.
. (a) . Notice of Rent Adjustment. State shall provide notice of adjustments to the
“ " _Annual Rent aliowed under Paragraphs 4.5(b) to Tenant in writing no later than
" ninety (90) days after the anniversary date of the Lease.

(b)*.~" Procedures on Failure to make Timely Adjustment. If the State fails to provide the
notice required in Paragraph 4.4(a), State shall not collect the adjustment amount
for the year in which State failed to provide notice. Upon providing notice of
adjustmernt, State may adjust and prospectively bill Annual Rent as if missed or
waived adjustments had been implemented at the proper interval. This includes
the implementation of any inflation adjustment.

45  Rent Adjustments for Water-Dependent Uses.

(a) Inflation Adjustment. ‘State shall adjust water-dependent rent annually pursuant
to RCW 79.105.200-.360; éxcept in those years in which State revalues the rent
under Paragraph 4.5(b) below. This adjustment will be effective on the
anniversary of the Conf_l_hl_e'nceme'nt Date.

(b)  Revaluation of Rent. Atthe-énd of the first four-year period of the Term, and at
the end of each subsequent four-year period, State shall revalue the
water-dependent Annual Rent in accordance with RCW 79.105.200-.360.

(¢)  Rent Cap. State shall increase rent incrémentally in compliance with RCW
79.105.260 as follows: If application of the statutory rent formula for
water-dependent uses would result i an ihc‘fease in the rent attributable to such
uses of more than fifty percent (50%) in any one year, State shall [imit the actual
increase implemented in such year to fifty percent (50%) of the then-existing rent.
In subsequent, successive years, State shall increase the rental amount
incrementally until the State implements the' full amount of increase as
determined by the statutory rent formula. :

SECTION 5 OTHER EXPENSES -

5.1  Utilities. Tenant shall pay all fees charged for utilities requlred or nceded by the
Permitted Use.

5.2  Taxes and Assessments. Tenant shall pay all taxes (including leaSeho'ld exci's;e taxes),
assessments, and other governmental charges applicable or attributable to the Property, Tenant’s
leasehold interest, the improvements, or Tenant’s use and enjoyment of the Property ’

5.3  Right to Contest. If in good faith, Tenant may contest any tax or assessment at it sole -
cost and expense. At the request of State, Tenant shall furnish reasonable protection in'the form
of a bond or other security, satisfactory to State, against loss or liability resulting from such
contest. :
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S.4 ~* Proof of Payment. If required by State, Tenant shall furnish to State receipts or other
. “appropriate evidence establishing the payment of amounts this Lease requires Tenant to pay.

5,5'_ ..F'c_l_'__il"l___l'_'l"{(_! to Pay. If Tenant fails to pay amounts due under this Lease, State may pay the
an‘iount----d'ue and recover its cost in accordance with Section 6.

SECTION 6 LATE PAYMENTS AND OTHER CHARGES

6.1 Fallure to Pay Rent. Failure to pay rent is a default by the Tenant. State may scek
remedies under Section 14 as well as late charges and interest as provided in this Section 6.

6.2 Late Charge If State does not receive full rent payment within ten (10) days of the date
due, Tenant shall pay to State a. late charge equal to four percent (4%) of the unpaid amount or
Fifty Dollars ($50), WthhCVf’:I‘ is gredter to defray the overhead expenses of State incident to the
delay. .

6.3  Interest Penalty for Past Due Rent and Other Sums Owed.

(a) Tenant shall pay interest ©n the past due rent at the rate of one percent (1%) per
month until paid, in addition to paying the late charges determined under
Paragraph 6.2. Rent not paid by the close of business on the due date will begin
accruing interest the day after the due date.

(by  If State pays or advances. any amounts for or on behalf of Tenant, Tenant shall
reimburse State for the amount paid or advanced and shall pay interest on that
amount at the rate of one percent (1%) per month from the date State notifies
Tenant of the payment or advance: This includes, but is not limited to, State’s
payment of taxes of any kind, assessments, insurance premiumb costs of removal
and disposal of materials or Improvements under any provision of this Lease, or
other amounts not paid when due. :

6.4  Referral to Collection Agency and Collection Agency Fees. If State does not receive

. full payment within thirty (30) days of the due date, State may refer the unpaid amount to a
collection agency as provided by RCW 19.16.500 or other appllcable law Upon referral, Tenant

shall pay collection agency fees in addition to the unpaid amount. - :

6.5  No Accord and Satisfaction. If Tenant pays, or State otherWiSe receives, an amount less
than the full amount then due, State may apply such payment as it elects: State may accept
payment in any amount without prejudice to State’s right to recover the balance of the rent or
pursue any other right or remedy. No endorsement or statement on any check; any payment, or
any letter accompanying any check or payment constitutes accord and satlsfactlon =

6.6  No Counterclaim, Setoff, or Abatement of Rent. Except as expressly set forth L
elsewhere in this Lease, Tenant shall pay rent and all other sums payable by Tenant Without the-
requirement that State provide prior notice or demand. Tenant’s payment is not sub]ect o  f
counterclaim, setoff, deduction, defense or abatement.
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SECTION 7 IMPROVEMENTS

-"7.1 /.- Improvements Defined.
o a) " “Improvements,” consistent with RCW 79.105 through 79.145, are additions
- within, upon, or attached to the land. This includes, but is not limited to, fill,
- - structures, bulkheads, docks, pilings, and other fixtures.
R T“Pefsonal Property” means items that can be removed from the Property without
e “(1) injury to the Property or Improvements or (2) diminishing the value or utility
. of the Property or Improvements.
(c) “State-Owned Improvements” are Improvements made or owned by State. State-
' Owned__Improvements includes any construction, alteration, or addition to State-
Owned Improvements made by Tenant.
(d) “Tenant-Owned Improvements™ are Improvements authorized by State and (1)
made by Tenant or (2) acquired by Tenant from the prior tenant.
{e) “Unauthorized Improvements™ are Improvements made on the Property without
State’s prior congent of Improvements made by Tenant that do not conform to
plans submitted to a_nd approved by the State.

7.2 Existing Improvements.. None, Tenant must construct Improvements within two years
of the Commencement Date (RCW 79.1¥5.100). These Improvements may not extend beyond
the outer harbor line and are limited to landmgs wharves, and other conveniences of navigation
and commerce. '

- 1.3 Construction, Major Repair, Modification, and Demolition.

(a) This Paragraph 7.3 governs constriction, alteration, replacement, major repair,
modification, demolition, and deconstructlon of Improvements (“Work™). Section
11 governs routine maintenance and minor. repair.

(b) - All Work must conform to requirements.under Paragraph 7.4. Paragraph 11.3,
which applies to routine maintenance and mlnor repalr also applies to all Work
under this Paragraph 7.3. -

(c)  Exceptin an emergency, Tenant shall not conduct Work w1thout State’s prior

written consent, as follows: L a

(D State may deny consent if State determmes that demal is in the best
interests of the State or if proposed Work does 1ot comply with
Paragraphs 7.4 and 11.3. State may impose additional-conditions
reasonably intended to protect and preserve the Property If Work is for
removal of Improvements at End of Term, State may walve removal of
some or all Inprovements. -

(2)  Exceptin an emergency, Tenant shall submit to State plans and _
specifications describing the proposed Work at least sixty (60)days.before
submitting permit applications to regulatory authorities unless Tenant and
State otherwise agree to coordinate permit applications. At a minimum, or
if no permits are necessary, Tenant shall submit plans and spec1ﬁcat10ns at
least mnety (90} days before commencement of Work. :

(3) State waives the requirement for consent if State does not notify Tenant of ~
its grant or denial of consent within sixty (60) days of submittal.
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() Tenant shall notify State of emergency Work within five (5) business days of the
. start of such Work. Upon State’s request, Tenant shall provide State with plans
A and specifications or as-builts of emergency Work.
" {e) - Tenant shall not commence or authorize Work until Tenant has:
-7 (1)  Obtained a performance and payment bond in an amount equal to one
i hundred twenty-five percent (125%) of the estimated cost of construction.
" Tenant shall maintain the performance and payment bond until Tenant
"--pays in full the costs of the Work, including all laborers and material
“persons.
(2) “ Obtained all required permits.
(H) Before completlng Work, Tenant shall remove all debris and restore the Property
© . toan orderly-and safe condition. If Work is intended for removal of
Improv_e_m"ént__é at End of Term, Tenant shall restore the Property in accordance
with Paragraph 3.3, End of Term,
(g) Upon completing work Tenant shall promptly provide State with as-built plans
and specifications. =
(h) State shall not charge tent for authorized Improvements installed by Tenant
during this Term of this L¢ase, but State may charge rent for such Improvements
when and if Tenant er successor obtains a subsequent use authorization for the
Property and State has'waived the requirement for Improvements to be removed
as provided in Paragraph 7. 5

7.4  Standards for Work.
Tenant shall comply with State’s ‘%tandards for Improvements current at the time Tenant
submits plans and specifications for State’s approval in accordance with Paragraph
7.3(b).
(a) Tenant shall not conduct in-water W.ork-d_i_,_lr-rng'thp following time periods:

Work Prohibited Species _ '
February 16 — July 15 | Bull Trout (Puget Sourld)
March 3 - July | Chinook Salmon (Puget Sound)
March 3 - July 1 Coho Salmon (Puget Sound)
March 3 - July i Steelhead (Puget Sound) '

If the Washington Department of Fish and Wildlife or other regulatory agency
establishes different standards, Tenant shall meet the most protective standard.
Tenant shall not conduct in-water Work during time periods prohibited for such
work under WAC 220-110-271, Prohibited Work Times in Saltwater, as:
amended, or as otherwise directed by the Washington Depanment of Flsh and
Wildlife (WDF W) :
(b) Where Work is in or within 200 feet of spawning habitat for Pamﬂc hemng

{(Clupea pallasi). Tenant shall construct all new or expansions to existing -~
Improvements to avoid (1) removal of shoreline vegetation within the Property _
that provides shading to the upper intertidal zone, (2} changes in typical : spawnlng
behavior, (3) destruction or disturbance of spawning substrate or aquatic i "
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vegetation used for spawning, and (c) interruption of existing sediment transport
mechanisms such as longshore current or wave energy. Tenant shall construct all
new or expansions 1o existing Improvements to avoid (1) removal of shoreline

. vegetation within the Property that provides shading to the upper intertidal zone,

(d)

- (2) changes in typical spawning behavior, (3) destruction or disturbance of

o spawning substrate or aquatic vegetation used for spawning, and (c) interruption
. of existing sediment transport mechanisms such as longshore current or wave
”_energy

* Tenant shall install unobstructed grating over at least 50 percent of the surface

area of all new floats, piers, fingers, docks, and gangways; grating material must

have at least 60 percent unobstructed open space.

Tenant shall meet the following minimum sewage management standards. If, at

the time Tenant applies for regulatory permits, a regulatory agency requires more

or fewer facilities; Tenant shall comply with the standard requiring more
facilities. |

(H Tenant shall prm Ade at least 1 (one) sewage pumpout facility in all
marinas WIt_h more than 10 boat slips.

(2)  Tenant shall provide sewage management facilities at a ratio of at least |
(one) pumpeut’ statlon and 1 (one) dump station per every 300 boats over
16 feet in length. -

(3)  For marinas with’ 100 ot fess boats with a holding tank or portable toilet,
Tenant shall pr0v1_d.e sewage holding tank capacity in a ratio of at least 15
gallons per boat. Sewage holding tanks must have a minimum capacity of
300 gallons. For marinas with-more than 100 boats with a holding tank or
portable toilet, Tenant shali pr0v1de at sewage holding tank with a
capacity of at least 2,000 gallons

7.5 Tenant-Owned Improvements at End of Lease. R

(2)

(b)
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Disposition :

(D Tenant shall remove Tenant-()wned Improvements in accordance with
Paragraph 7.3 upon the expiration, termination, or. cancellation of the
Lease unless State waives the requlrement for removal

(2)  Tenant-Owned Improvements remaining on the Property on the
expiration, termination or cancellation date shall bécome. State-Owned
Improvements without payment by State, unléss State elects otherwise.
State may refuse or waive ownershtp IfRCW 79; 125.300 0r 79.130.040
apply at the time this Lease expires, Tenant could be entltled to payment
by the new tenant for Tenant-Owned Improvements: ~ - :

(3) If Tenant-Owned Improvements remain on the Property aﬁer the =,
expiration, termination, or cancellation date without State’s consent State
may remove all Improvements and Tenant shall pay State's'costs. .

Conditions Under Which State May Waive Removal of Tenant-()wned '

Improvements. -

(D State may waive removal of some or all Tenant-Owned Improvements :
whenever State determines that it is in the best interests of the State and
regardless of whether Tenant re-leases the Property.
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(2) If Tenant re-leases the Property, State may wailve requirement remove
Tenant-Owned Improvements. State also may consent to Tenant’s
continued ownership of Tenant-Owned Improvements.

T (3) If Tenant does not re-lease the Property, State may waive requirement to
B remove Tenant-Owned Improvements upon consideration of a timely
request from Tenant, as follows:
S0 Tenant must notify State at least one (1) year before the
: Termination Date of its request to leave Tenant Owned
s Improvements.
-~ (i)~ State, within ninety (90) days of receiving Tenant's notification,
. will notify Tenant whether State consents to some or all Tenant-
-~ Owned Improvements remaining. State has no obligation to grant
p consent.
'3-(iii) * -State’s failure to respond to Tenant’s request to leave
Improvements within ninety (90) days is a denial of the request.
(c) Tenant’s Obhgatmns if State Waives Removal.

(1) Tenant shall not remove Improvements if State waives the requirement for
removal of some or all Tenant-Owned Improvements.

(2) Tenant shall maintain such Improvements in accordance with this Lease
until the expiration, termination, or cancellation date. Tenant is liable to
State for cost of repair if Tenant causes or allows damage to
Improvements State has designated to remain.

7.6  Disposition of Unauthorized Improvements. ..
: (a) Unauthorized Improvements belong to State unless State elects otherwise.
(b) State may either:
(H Consent to Tenant ownershlp of the Improvements, or
2) Charge rent for use of the Improvements from the time of installation or
construction and ; /
(i} Require Tenant to remove the Improvements in accordance with
Paragraph 7.3, in which case Tenant shall pay rent for the
Improvements until removal, or L
(ii)  Consent to Improvements remalnmg and Tenant shall pay rent for
the use of the Improvements, or
(i) Remove Improvements and Tenant shall pay for. the cost of
removal and disposal, in which case Tenant shall pay__rent for use
of the Improvements until removal and disposal. . .

7.7  Disposition of Personal Property. :

(a) Tenant retains ownership of Personal Property unless Tenant and State agree
otherwise in writing. o

(b) Tenant shall remove Personal Property from the Property by the Termmatlon
Date. Tenant is liable for damage to the Property and Improvements resu]tmg
from removal of Personal Property.

(c) State may sell or dispose of all Personal Property ieft on the Property aﬁer the
Termination Date.
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7.8

8.1

8.2

(b)
(c)

() If State conducts a sale of Personal Property, State shall apply proceeds
first to the State’s administrative costs in conducting the sale, second to
payment of amourit that then may be due from the Tenant to the State.
State shall pay the remainder, if any, to the Tenant.

' ':"'(_2) If State disposes of Personal Property, Tenant shall pay for the cost of

removal and disposal.

Dlsposxtmn of State-Owned Improvements.

(a)

Upon timely notice by State, Tenant shall remove State-Owned Improvements in
aceer-danc_e with Subsection 7.3 by the expiration, termination, or cancellation
date of this-Lease.
(1) State’s notice is timely if provided at least one (1) year before the
_Tehninalion Date or, if Lease is cancelled or terminated before expiration
~of the Term, at least thirty (30) days before the early cancellation or
expiration date.
(2) If State fails to provide timely notice to Tenant, Tenant has no obligation
to remove State-Owned Improvements.
If Tenant re-leases _':lh_e.Pr:(j_jpé_r_ty, State may waive requirement for Tenant to
remove State-Owned Imptovements
State may remove all Improvements and Tenant shall pay the costs of removal
and disposal. :

SECTION 8 ENVIRONMENT_AL LIABILITY/RISK ALLOCATION

Definitions.

~(a)

(b
(c)

(d)

(¢)

“Hazardous Substance™ means any substance that now or in the future becomes
regulated or defined under any federal, state, ot local statute, ordinance, rule,
regulation, or other law relating to human health; env1ronmental protection,
contamination, pollution, or cleanup. '

“Release or threatened release of Hazardous Substance means a release or
threatened release as defined under any law descrlbed in Paragraph 8.1(a).
“Utmost care” means such a degree of care as would be exercised by a very
careful, prudent, and competent person under the $ame or similar circumstances;
the standard of care applicable under the Washmgton State Model Toxics Control
Act (“MTCA”), Chapter 70.135 RCW, as amended. L

“Tenant and affiliates” when used in this Section 8 means Tenant or Tenant's
subtenants, contractors, agents, employees, guests, 1nv1tees llcensees afﬁllates
or any person on the Property with the Tenant’s permission.”

“Liabilities” as used in this Section 8 means any claims, demands, proceedmgs
lawsuits, damages, costs, expenses, fees (including attorneys’ fees and
disbursements), penalties, or judgments. £

General Conditions.

(a)

Tenant’s obligations under this Section 8 extend to the area in, on, under or -
above L
(D The Property and
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W)

8.3

8.4

8.5

(2) Adjacent state-owned aquatic lands if affected by a release of Hazardous
Substances that occurs as a result of the Permitted Use.
Standard of Care.

(D Tenant shall exercise the utmost care with respect 10 Hazardous

Substances.

(2) ~ Tenant shall exercise utmost care for the foreseeable acts or omissions of

- third parties with respect to Hazardous Substances, and the foreseeable
“.consequences of those acts or omissions, to the extent required to establish
“aviable, third-party defense under the law.

Current Conditions and Duty to Investigate.

(2)
(b)
(c)

State makes.nio representation about the condition of the Property. Hazardous
Substances may exist in, on, under, or above the Property.

This Lease does notimpose a duty on State to conduct investigations or supply
information.to Tenant about Hazardous Substances.

Tenant is responsible.for conducting all appropriate inquiry and gathering
sufficient information about the existence, scope, and location of Hazardous
Substances on or tiear the Property necessary for Tenant to meet Tenant’s
obligations under this 'L:é_a'se and utilize the Property for the Permitted Use.

Use of Hazardous Substances.

(a)

(b) -

(c)

(d)

Tenant and affiliates shall not use, store, generate, process, transport, handle,

release, or dispose of Hazardous Substances except in accordance with all

applicable laws.

Tenant shall not undertake, or allow others to undertake by Tenant’s permission,

acquiescence, or failure to act, activities that result in a release or threatened

release of Hazardous Substances.

If use of Hazardous Substances related to Tenant S use or occupancy of the

Property results in violation of law:  ©

(D Tenant shall submit to State any plans for rcmedymg the violations, and

(2)  Tenant shall implement any remedial measures to restore the Property or
natural resources that State may require in addition to remedial measures
reqmred by regulatory authorities. e

At a minimum, Tenant and affiliates shall observe the followmg Hazardous

Substances operational standards. If the Washington Department of Ecology, U.S.

Environmental Protection Agency or other regulatory agency establishes different

standards applicable to Tenant’s activities under the Permitted Use; Tenant shall

meet the standard that provides greater protection to the enwronment

(1) Tenant shall not use or allow use of a pressure washer at-any _location
above the water surface to clean any item that uses petroleum products.

Management of Contamination, if any.

(a)

Tenant and affiliates shall not undertake activities that: :
(H Damage or interfere with the operation of remedial or restoranon
activities, if any;

T
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8.6

8.7

o

(2) Result in human or environmental exposure to contaminated sediments, if

any;
(3) Result in the mechamical or chemical disturbance of on-site habltat
mitigation, if any.

If requested, Tenant shall allow reasonable access to:
(1) Employees and authorized agents of the Environmental Protection

.- Agency, the Washington State Department of Ecology, health department,
“or other similar environmental agencies; and

" (2) “Potentially liable or responsible parties who are the subject of an order or

.~ consent decree that requires access 1o the Property. Tenant may negotiate
- an access agreement with such parties, but Tenant may not unreasonably
"withh'o"[d such agreement.

Notification and Reportmg

(a)

(b)

()

Tenant shall 1mmed1ately notify State if Tenant becomes aware of any of the

following: -

(1) A release ot threatened release of Hazardous Substances;

(2)  Anynew dlscovery of or new information about a problem or Hability
related to, or- denved from the presence of Hazardous Substances;

(3) Any lien or action arising from Hazardous Substances;

(4)  Any actual or alleged violation of any federal, state, or local statute,
ordinance, rule, regulanon or other law pertaining to Hazardous
Substances;

(&) Any notification from the US. Envn'onmental Protection Agency (EPA) or

the Washington State Department of Ecology (DOE) that remediation or

removal of Hazardous Substances 1s or may be required at the Property.
Tenant’s duty to report under Paragraph 8. 6(a) extends to lands described in
Paragraph 8.2(a) and to any other property. used by Tenant in conjunction with the
Property if a release of Hazardous Substances on the other property could affect
the Property.
Tenant shall provide State with copies of all documents Fenant submits to any
federal. state or local authorities concerning environmental impacts or proposals
relative to the Property. Documents subject to thisrequirement include, but are
not limited to, applications, reports, studies, or audits for National Pollution
Discharge and Elimination System Permits; Army Corps of Engineers permits;
State Hydraulic Project Approvals (HPA); State Water. Quahty certification;
Substantial Development permit; and any reporting necessary for the existence,
location, and storage of Hazardous Substances on the Property '

Indemnification.

(a)

Tenant shall fully indemnify, defend, and hold State harmiess from and agamst
Liabilities that arise out of, or relate to: R
(1) The use, storage, generation, processing, transportation, handhng, or .
disposal of any Hazardous Substance by Tenant and affiliates occumn;:, .
whenever Tenant occupies or has occupied the Property; :
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(2) - The release or threatened release of any Hazardous Substance resulting
" from any act or omission of Tenant and affiliates occurring whenever
Tenant occupies or has occupied the Property.

: Tenant shall fully indemnify, defend, and hold State harmless for Liabilities that
': arise out of or relate to Tenant’s breach of obligations under Paragraph 8.5.

8.8 Reservatmn of Rights.

(a)

" Parties expressly reserve and do not waive any rights, claims, immunities, causes

(b)

(c)

8.9  Cleanup.

(a)

(®)

For Liabilities not covered by the indemnification provisions of Paragraph 8.7, the

of action; or defenses relating to Hazardous Substances that either Party may have
agamst_the other under law.

The Parties expressly reserve all rights, claims, immunities, and defenses either
Party may ‘have against third parties. Nothing in this Section 8 benefits or creates
rights for third parties.

The allocations of risks, Liabilities, and responsibilities set forth in this Section 8
do not release either Party from or affect the liability of either Party for Hazardous
Substances claims or actions by regulatory agencies.

If Tenant’s act, omlssmn or breach of obligation under Paragraph 8.4 results in a
release of Hazardous S_gbstar_l_ces that exceeds the threshold limits of any
applicable regulatory standard, Tenant shall, at Tenant’s sole expense, promptly
take all actions necessary or advisable to clean up the Hazardous Substances in
accordance with applicable law. .

Tenant may undertake a cleanup of the Pmperty pursuant to the Washington State
Department of Ecology’s Voluntary Cleanup Program, provided that Tenant
cooperates with the Department of Natural Resources in development of cleanup
plans. Tenant shall not proceed with Voluntary Cleanup without the Department
of Natural Resources approval of final plans. Nothing in the operation of this

- provision is an agreement by the Department of Natural Resources that the

Voluntary Cleanup complies with any laws or w1t11 the provisions of this Lease.
Tenant’s completion of a Voluntary Cleanup is not a release from or waiver of
any obligation for Hazardous Substances under this Lease. .

8.10 Sampling by State, Reimbursement, and Split Samples.

(a)

(b)

(©)

State may enter the Property and conduct sampling, tests, audlts suweys or
investigations (“Tests™) of the Property at any time to determme the ex1stence,
scope, or effects of Hazardous Substances.

If such Tests, along with any other information, dernonstrate a breach of Tenant
obligations regarding Hazardous Substances under this Lease, Tenant shall. -
promptly reimburse State for all costs associated with the Tests, provided Stale
gave Tenant thirty (30) calendar days advance notice in nonemergenmes and
reasonably practlcal notice in emergencies. : o
In nonemergenc:les Tenant is entitled to obtain split samples of Test samples T
provided Tenant gives State written notice requesting split samples at least ten .~~~
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(10} calendar days before State conducts Tests. Upon demand, Tenant shall
S promptly reimburse State for additional cost, if any, of split samples.
S @y Ifeither Party conducts Tests on the Property, the conducting Party shall provide
" .- the other with validated final data and quality assurance/quality control/chain of
. custody information about the Tests within sixty (60) calendar days of a written
. request by the other party, unless Tests are part of a submittal under Paragraph
"8.6(c) in which case Tenant shall submit data and information to State without
L "_wrltten request by State. Neither party is obligated to provide any analytical
summarles or the work product of experts.

e SECTI()N 9 ASSIGNMENT AND SUBLETTING

9.1 State Consent Required. Tenant shall not convey, transfer, or encumber any part of
Tenant’s interest in this Lease-or the Property without State’s prior written consent, which State
shall not unreasonably condition or withhold.

(a) In determining whether to consent, State may consider, among other items, the
proposed transferee’s financial condition, business reputation and experience, the
nature of the proposed trafisferee’s business, the then-current value of the
Property, and such.other factors as may reasonably bear upon the suitability of the
transferee as a tenant of the Property. Tenant shall submit information regarding
any proposed transfereeto. State at least thirty (30) days prior to the date of the
proposed transfer. -

(b) State reserves the right to condmon its consent upon:

: (1) changes in the terms “and condltlons_ of this Lease, including, but not
limited to, the Annual Rent; and/or -
{(2) the agreement of Tenant or transferee to conduct Tests for Hazardous
Substances on the Property or on other property owned or occupied by
Tenant or the transferee. :

(c) Each permitted transferee shall assume al] obhgatlons under this Lease, including
the payment of rent. No assignment, sublet, or transfer shall release, discharge, or
otherwise affect the hability of Tenant. :

(d) State’s consent under this Paragraph 9.1 does not constltute a waiver of any
claims against Tenant for the violation of any term of thls Lease

9.2 - Rent Payments Following Assignment. The acceptance by State of* the payment of rent
following an assignment or other transfer does not constitute consent to any a551gnment or
transfer.

9.3  Terms of Subleases. e
(a) Tenant shall submit the terms of all subleases to State for approval
b Tenant shall incorporate the following requirements in all subleases:. - :
(1) The sublease must be consistent with and subject to all the terms and
conditions of this Lease;
(2) The sublease must provide that this Lease controls if the terms of the C
sublease conflict with the terms of this Lease; o
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(3) The term of the sublease (including any period of time covered by a
renewal .option) must end before the Termination Date of the initial Term
or any renewal term;

= (4) The sublease must terminate if this Lease terminates for any reason;
L (5) The subtenant must receive and acknowledge receipt of a copy of this
S Lease;
“.<(6) - The sublease must prohibit the prepayment to Tenant by the subtenant of
"7 " “more than the annual rent;
" (7). The sublease must identify the rental amount subtenant is to pay to
-~ Tenant;
(8) . The sublease must provide that there is no privity of contract between the
" subtenant and State;
(9) _Thé siJ_:blea_se must require removal of the subtenant’s Improvements and
“Pérsonal Property upon termination of the sublease;

(10) The éubtenant’s permitted use must be within the scope of the Permitted
Use;and .7

(11) The sublease musl require the subtenant to meet all obligations of Tenant
under Sectl_(_)_n 10, Indemnification, Financial Security, and Insurance.

9.4  Short-Term Subleases of Moorage Slips. Short-term subleasing of moorage slips for a
term of less than one year does not require-State’s written consent or approval pursuant to
Paragraphs 9:1 or 9.3, Tenant shall confonn moorage sublease agreements to the sublease
requirements in Paragraph 9.3.

9.5  Event of Assignment. If Tenant is a co_rp'(_')'_ration-,. dissolution of the corporation or a
transfer (by one or more transactions) of a majdn'ty of the voting stock of Tenant 1$ an

(by one or more transactlons) of the controllmg mterest in Tenant is an assignment of this Lease.
Assignments defined in this Paragraph 9.5 require State's consent under Paragraph 9.1.

SECTION 10 INDEMNITY, FINANCIAL SECURITY INSURANCE

10.1 Indemnity. e o

(a) = Tenant shall indemnify, defend, and hold State, 1ts emp]oyees officers, and agents
harmless from Claims arising out of the use, occupation, or control of the
Property by Tenant, its subtenants, contractors, agents, 1nv1tees guests
employees, affiliates, licensees, or permittees. :

(b) “Claim™ as used in this Paragraph 10.1 means any financial loss, clalm sult
action, damages, expenses, fees (including attorneys” fees), penalties, or .-
judgments attributable to bodily injury, sickness, disease, death, and da:mag_e_'s to
tangible property, including, but not limited to, land, aquatic life, and other -
natural resources. “Damages to tangible property” includes, but is not*limited td
physical injury to the Property and damages resulting from loss of use of the
Property. o
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10.2
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(©)

(©

State shall not require Tenant to indemnify, defend, and hold State harmless for
claims that arise solely out of the willful or negligent act of State or State’s
elected officials, employees, or agents.

_Tenant waives its immunity under Title 51 RCW to the extent it is required to
- indemnify, defend, and hold State and its agencies, officials, agents, or employees
* harmless.
Section 8, Environmental Liability/Risk Allocation, exclusively shall govern
e Ténant’s liability to State for Hazardous Substances and its obligation to
ot mc_!emmfy, defend, and hold State harmless for Hazardous Substances.

Insurance Terms

(a)

(b)

(c)

Insurance Requ1red
(1}  Atits own expense, Tenant shall procure and maintain during the Term of
-this Lease; the insurance coverages and limits described in this Paragraph
10.2 ‘and in Paragraph 10.3, Insurance Types and Limits. State may
terminate this Lease if Tenant fails to maintain required insurance.
(2} Unless State agrees to an exception, Tenant shall provide insurance issued
by an inisurance company or companies admitted to do business in the
State of Washington and have a rating of A- or better by the most recently
published edition of Best’s Reports. Tenant may submit a request to the
risk manager for the Department of Natural Resources to approve an
exception to this‘requirement. If an insurer is not admitted, the insurance
policies and procedures for issuing the insurance policies shall comply
with Chapter 48.15 RCW and 284-15 WAC.

-(3) All general liability, excess"umbrel'la property, builder’s risk, and

pollution legal liability insurance pollcles must name the State of
Washington, the Department of Natural Resources, its elected and
appointed officials, agents, and employees as an additional insured.

4) All insurance provided in compllance with this Lease must be primary as
to any other insurance or self-insurance programs afforded to or
maintained by State. : L

Waiver. L :

(1) Tenant waives all rights against State for recovery of damages to the
extent insurance maintained pursuant to this Lease covers these damages.

(2) Except as prohibited by law, Tenant waives all rlghts of subrogation
against State for recovery of damages to the extent that they are covered
by insurance maintained pursuant to this lease. :

Proof of Insurance. :

(1) Tenant shall provide State with a certificate(s) of i insurance executed by a
duly authorized representative of each insurer, showing compliance | WIth
insurance requirements specified in this Lease and, if requested coples of
policies to State. -

{2) The certificate(s) of insurance must reference additional 1nsureds a.ncl the
Lease number. L :

{3}  Receipt of such certificates or policies by State does not constltute
approval by State of the terms of such policies.

MR
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Ad) State must receive written notice before cancellation or non- renewa] of any
insurance required by this Lease, as follows:

(H Insurers subject to RCW 48.18 (admitted and regulated by the Insurance
Commissioner): If canceliation is due to non-payment of premium,
provide State ten (10) days’ advance notice of cancellation; otherwise,

~ provide State forty-five (45) days” advance notice of cancellation or non-
T renewal.
- -(2) "~ _Insurers subject to RCW 48.15 (surplus lines): If cancellation is due to
© . nen-payment of premium, provide State ten (10) days’ advance notice of
-~ cancellation; otherwise, provide State thirty (30) days’ advance notice of
- canceliation or non-renewal.
(e) Adjustments m Insurance Coverage.
(N State'may impose changes in the limits of lability for all types of
“insurance as State deems necessary.

(2)  Tenant shall secure new or modified insurance coverage within thirty (30)
days after Siate requires changes in the limits of liability.

(f) If Tenant failsto procure and maintain the insurance described above within
fifteen (15) days after Tenant receives a notice to comply from State, State may
etther:

(1) Deem the fallure an Event of Default under Section 14, or

() Procure and mamtam_comparable substitute insurance and pay the
premiums. Upon demand, Tenant shall pay to State the full amount paid
by State, together with interest at the rate provided in Paragraph 6.2 from
the date of State’s notice of the expendlture until Tenant’s repayment.

{g)  General Terms. :

(1) State does not represent that coverage and limits required under this Lease
are adequate to protect Tenant. . T

(2) Coverage and limits do not limit, Tenant’s lability for indemnification and
reimbursements granted to State under this Lease.

(3)  The Parties shall use any insurance procecds payable by reason of damage
or destruction to property first to restore the real property covered by this
Lease, then to pay the cost of the reconstrucnon then to pay the State any
sums in arrears, and then to Tenant. : :

16.3  Insurance Types and Limits,
(a) General Liability Insurance. S

(1) Tenant shall maintain commercial general hablhty msurance (CGL) or
marine general liability (MGL) covering claims for bodily-injury, personal
injury, or property damage arising on the Property and/or arising out of
Tenant’s use, occupation, or control of the Property and, if necessary;.
commercial umbrella insurance with a limit of not less than Otie Million
Dollars ($1,000,000) per each occurrence. If such CGL or MGL insurarice
contains aggregate limits, the general aggrepate limit must be atleast. =
twice the “each occurrence™ limit. CGL or MGL insurance must have - -
products—completed operations aggregate limit of at least two times the

“each occurrence™ limit. :
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(2) CGL insurance must be written on Insurance Services Office (1SO)
Occurrence Form CG 00 01 (or a substitute form providing equivalent
coverage). All insurance must cover liabilit