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Attention: J, Michael McCoy
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- LAND TITLE OF SKAGIT COUNTY
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PRINCIPAL AMOUNT:  $3,000,000.00
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GRANTOR: ROWEN BURLINGTON OPCO LLC
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LEGAL DESCRIPTION; .

1. Abbreviated form: Ptn of the SE/4 NE/4, 7-34-4 E W.M. aka’ Trs A&B Survey
#200501130086, Skagit County, Washington .
2. Additional legal description is on Exhibit A of document.

ASSESSOR’S PROPERTY TAX PARCEL ACCOUNT NUMBER(s):

P24104 and P23978
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T . THIS DEED OF TRUST AND SECURITY AGREEMENT (the “Security
lnstrument ") is made as of theZ ™ day of , 2012, by ROWEN BURLINGTON
OPCO, LL.C, a Delaware limited liability company, having its principal place of business at 901
Hartis Avenue, Bellingham, WA 98225, as grantor (“Borrower”) to OLD REPUBLIC TITLE &
ESCROW, L.TD., a ‘Washington corporation, having an address at 4114 198™ Street SW, Suite
4, Lyrinwood;’ Washmgton 98036, as trustee (“Trustee™), for the benefit of MORGAN
STANLEY MORTGAGE CAPITAL HOLDINGS LLC, a New York limited liability company,
as beneficiary (“Lender ) havmg an address at 1585 Broadway, 10" Floor, New York, NY
10036.

RECITALS:

Borrower by .its ‘promissory note of even date herewith given to Lender is
indebted to Lender in the principal sum of THREE MILLION AND 00/100 DOLLARS
($3,000.000.00) (the “Loan -Amount™) in lawful money of the United States of America (the note
together with all extensions, renewals, modifications, substitutions and amendments thereof shall
collectwely be referred to as the “Note™), with interest from the date thereof at the rates set forth
in the Note, principal and interest to be payable in accordance with the terms and conditions
provided in the Note, :

Borrower desires to sécure'ttle' payment of the Debt (defined in Section 2.1) and
the performance of all of 1ts obhgatlons under the Note and the Other Obligations (defined in
Section 2.2}). . -

ARTICLE: I"" -
GRANTS OF SECURITY

Section 1.1.  Property Mortga}z,ed In con51derat10n for the aforesaid loan,
Borrower hereby irrevocably GRANTS, TRANSERS, CONVEYS and ASSIGNS to Trustee, IN
TRUST, WITH POWER OF SALE, all of Borrower’s present-and future estate, right, title, claim
and interest, either in law or in equity, in and to the following property located in Skagit County,
State of Washington (collectively, the “Property™):

(a)  Land. The real property described in Exhlblt A attached hereto and made
a part hereof (the “Land™); ;

(b)  Additional Land. All additional lands, estates and dével'op'ment rights
hereafter acquired by Borrower for use in connection with the Land and the development of the
Land and all additional lands and estates therein which may, from time to time; by- supplemental
mortgage or otherwise be expressly made subject to the lien of this Security Instrument

(c) Improvements. The buildings, structures, ﬁxtu:res, ' addltlons
enlargements, extensions, modifications, repairs, replacements and 1mprovements; now or-.
hereafter erected or located on the Land (the “Improvements™); -

(d) Fasements. All easements, rights-of-way or use, rights, strips and gores of
land, streets, ways, alleys, passages, sewer rights, water, water courses, water rights and powers,

S
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“air. nghts and development rights, and all estates, rights, titles, interests, pr1v11eges liberties,
servitudes; tenements, hereditaments and appurtenances of any nature whatsoever, in any way
now or hereafter belonging, relating or pertaining to the Land and the Improvements and the
reversion and reversions, remainder and remainders, and all land lying in the bed of any street,
road or avenue, opened or proposed, in front of or adjoining the Land, to the center line thereof
and all' the estates, _rights, titles, interests, dower and rights of dower, curtesy and nghts of
curtesy, prOperty, possession, claim and demand whatsoever, both at law and in equity, of
Borrower of, in and to'the Land and the Improvements and every part and parcel thereof, with
the appurtenances thereto

(e) letures and_Personal Property. All machinery, equipment, fixtures
(including, but not limited to, all heating, air conditioning, plumbing, lighting, communications
and elevator fixtures and other- property of every kind and nature whatsoever owned by
Borrower, or in which Berrower has or shall have an interest, now or hereafter located upon the
Land and the Improvements,.or appurtenant thereto, and usable in connection with the present or
future operation and occupancy of the Land and the Improvements and all building equipment,
materials and supplies of any nature whatsoever owned by Borrower, or in which Borrower has
or shall have an interest, now or hereafter located upon the Land and the Improvements, or
appurtenant thereto, or usable in connection with the present or future operation and occupancy
of the Land and the Improvements (collectively: the “Personal Property™), and the right, title and
interest of Borrower in and to any of the Personal Property which may be subject to any security
interests, as defined in the Uniform Commercial Code, as adopted and enacted by the state,
states, commonwealth or commonwealths where any of the Property is located (the “Uniform
Commercial Code™), and all proceeds and products.of the above;

(f) Leases and Rents. All leases; subleases and other agreements affecting the
use, enjoyment or occupancy of the Land and/or the Improvements heretofore or hereafter
entered into and all extensions, amendments and modifications thereto, whether before or after
the filing by or against Borrower of any petition for relief under ¥1 U.S.C. §101 et seq., as the
same may be amended from time to time (the “Bankruptcy Cadé ) {the “Leases”) and all right,
title and interest of Borrower, its successors and assigns therein and thereunder, including,
without limitation, any guaranties of the lessees’ obligations thereunder, cash or securities
deposited thereunder to secure the performance by the lessees of their. 0b1_1gat10ns thereunder and
all rents, additional rents, early termination fees and payments and other termination fees and
payments (any such early termination fees, payments and other termination fees-‘and payments,
the “Lease Termination_Fees™), revenues, issues and profits (including all 0il and gas or other
mineral royalties and bonuses) from the Land and the Improvements, whether paid or accruing
before or after the filing by or against Borrower of any petition for relief under the Bankruptcy
Code (collectively, the “Rents™) and all proceeds from the sale or other dlSpOSlthIl of the Leases
and the right to receive and apply the Rents to the payment of the Debt; s

() Insurance Proceeds. All proceeds of and any unearned preriiiufne on any
insurance policies covering the Property, including, without limitation, the right to receive and
apply the proceeds of any insurance, judgments, or settlements made in lieu thereof, for damage
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: (h} Condemnation Awards. All awards or payments, including interest
thereon which may heretofore and hereafter be made with respect to the Property, whether from
the exercise of the right of eminent domain (including but not limited to any transfer made in lieu
of of in anticipation of the exercise of the right), or for a change of grade, or for any other injury
to or decrease in the value of the Property;

(). - Tax Certiorari. All refunds, rebates or credits in connection with a
reduction in real estate taxes and assessments charged against the Property as a result of tax
certiorari or any applications or proceedings for reduction;

) Conve’fSion. All proceeds of the conversion, voluntary or involuntary, of
any of the foregoing inciuding, without limitation, proceeds of insurance and condemnation
awards, into cash or liquidation claims;

(k) Rig-}_{ts_.__ The'right, in the name and on behalf of Borrower, to appear in and
defend any action or proceeding brought with respect to the Property and to commence any
action or proceeding to protect the interest of Lender in the Property;

¢d] Agreements.  -All  agreements, contracts, certificates, instruments,
franchises, permits, licenses, plans, specifications and other documents, now or hereafter entered
into, and all rights therein and thereto, .respecting or pertaining to the use, occupation,
construction, management or operation of the Land and any part thereof and any Improvements
or respecting any business or activity conducted on the Land and any part thereof and all right,
title and interest of Borrower therein and thereunder,. including, without limitation, the right,
upon the occurrence and during the continuance of an Event of Default (defined in Section 10.1,
to receive and collect any sums payable 1o Borrower thereunder;

(m) Intapgibles. All trade names, tfacierﬁariis'; servicemarks, logos, copyrights,
goodwill, books and records and all other general 1ntang1bles rclatmg to or used in connection
with the operation of the Property; and : :

(n) Other Rights. Any and all other rlghts of Bonower in and to the items set
forth in Subsections (a) through {m) above. L o,

Section 1.2.  Assignment of Leases and Rents. Borrower hereby.absolutely and
unconditionally assigns to Lender and Trustee Borrower’s right, title and interest in and to all
current and future Leases and Rents; it being intended by Borrower that .this “assignment
constitutes a present, absolute assignment and not an assignment for additional security only.
Nevertheless, subject to the terms of this Section 1.2 and Section 3.8, Lendeér grants'to. Borrower
a revocable license 1o collect and receive the Rents. Borrower shall hold a portion of the Rents
sufficient to discharge all current sums due on the Debt for use in the payment of such surns

Section 1.3, Security Agreement. This Secanty Instrument is both a real---
property mortgage and a “security agreement” within the meaning of the Uniform Commercial -
Code. The Property includes both real and personal property and all other rights and interests, =
whether tangible or intangible in nature, of Borrower in the Property. By execuiing an_d.--' '
delivering this Security Instrument, Borrower hereby grants to Lender and Trustee, as security ™
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e for the Obhgatlons {(defined in Section 2.3), a security interest in the Personal Property to the full
_extent that the Personal Property may be subject to the Uniform Commercial Code.

_ . _Sectlon 1.4. Pledge of Monies Held. Borrower hereby pledges to Lender any
and "all_monies now or hereafter held by Lender, including, without limitation, any sums
deposited in the Escrow Fund (defined in Section 3.5), Net Proceeds (defined in Section 3.7) and
condemnation awards: or payments described in Section 3.6, as additional security for the
Obligations until eXpended or applied as provided in this Security Instrument.

Sectlon 1.5 * Conditions to Grant. TO HAVE AND TO HOLD the above
granted and described Property unto and to the use and benefit of Lender and of Trustee, and for
their successors and assigns, forever; IN TRUST, WITH POWER OF SALE, to secure payment
to Lender of the Debt at the timie-and in the manner provided for its payment in the Note and in
this Security Instrument;  PROVIDED, HOWEVER, these presents are upon the express
condition that, if Borrower shall well and truly pay to Lender the Debt at the time and in the
manner provided in the Not¢ and this Security Instrument, shall well and truly perform the Other
Obligations as set forth in this‘Security. Instrument and shall well and truly abide by and comply
with each and every covenant and COIIdlthI’l set forth herein and in the Note, these presents and
the estate hereby granted shall cease, terrmnate and be void.

ARTICLE 1L
DEBT AND ()_BLIGATIONS SECURED

Section 2.1. Debt. This S"ecurity_ _I-nsfrument and the grants, assignments and
transfers made in Article 1 are given for the purpose of securing the payment of the following, in
such order of priority as Lender may determine in-its sole discretion (the “Debt”):

(a)  the indebtedness evidenced bj} the ':.th‘e' ih'-__lawful money of the United
States of America; U i

(b) interest, default interest, late charges and:qfcher- 'sﬁms, as provided in the
Note, this Security Instrument or the other Loan Documents (deﬁned in Section 3.2)

(c) the Default Consideration (as defined in the Note) 1f any,

(d) all other moneys agreed or provided to be pmd by Borrower in the Note,
this Security Instrument or the other Loan Documents; L S

(e} all sums advanced pursuant to this Security Instrument to protect and
preserve the Property and the lien and the security interest created hereby; and :

6] all sums advanced and costs and expenses incurred "by “Lender in
connection with the Debt or any part thereof, any renewal, extension, or change of or. shbstitutioh__ -
for the Debt or any part thereof, or the acquisition or perfection of the security therefor, whether
made or incurred at the request of Borrower or Lender. o
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Section 2.2, Other Obligations. This Security Instrument and the grants,
asSlgnments and transfers made in Article 1 are also given for the purpose of securing the
performance of the following (the “Other Obligations™):

=(a)_ - all other obligations of Borrower contained herein;

(b) “each obligation of Borrower contained in the Note and in the other Loan
Documents and . g

(c)_ L __é-ach “obligation of Borrower contained in any renewal, extension,
amendment, modification, consolidation, change of, or substitution or replacement for, all or any
part of the Note, this Secunty Instrument or the other Loan Documents.

Section 2.3.. Debt and Other Obligations. Borrower’s obligations for the
payment of the Debt and the performance of the Other Obligations shall be referred to
collectively below as the “Obhgatlon

Section 2.4. Pay'.rneﬁ'ts'.f- Unless payments are made in the required amount in
immediately available funds at the place where the Note is payable, remittances in payment of all
or any part of the Debt shall not, regardless of ‘any receipt or credit issued therefor, constitute
payment until the required amount is actually teceived by Lender in funds immediately available
at the place where the Note is payable {or any other place as Lender, in Lender’s sole discretion,
may have established by delivery of written'notice thereof to Borrower) and shall be made and
accepted subject to the condition that any check or draft may be handled for collection in
accordance with the practice of the collecting bank or banks. Acceptance by Lender of any
payment in an amount less than the amount then due shall be deemed an acceptance on account
only, and the failure to pay the entire amount thendue. shall be- and continue to be an Event of
Default. - :

ARTICLETIL * .~
BORROWER COVENANTS . .-

Borrower covenants and agrees that:

Section 3.1.  Pavment of Debt. Borrower will pay the Debt at the time and in
the manner provided in the Note and in this Security Instrument.

Section 3.2,  Incorporation by Reference. All the covenants cond1t10ns and
agreements contained in (a) the Note and (b} all and any of the documents cthér than the Note or
this Security Instrument now or hereafter executed by Borrower and/or others in connection with
the Loan, together with any supplements, amendments, modifications or alterations: thcreto
(together with the Note and this Security Instrument, collectively, the “Loan Documents ), ‘are
hereby made a part of this Security Instrument to the same extent and with the same force as if -
fully set forth herein.

Section 3.3. Insurance.
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- (a) Borrower shall obtain and maintain, or cause to be maintained, insurance
for Borrower and the Property providing at least the following coverages:

_ I @) Insurance with respect to the Improvements and building
- .equipment insuring against any peril now or hereafter included within the classification
4 All'Risks of Physical Loss” in amounts at all times sufficient to prevent Lender from
becoming a co-insurer within the terms of the applicable policies and under applicable
law, but in apy event such insurance shall be maintained in an amount which, after
application of deductible, shall be equal to the full insurable value of the Improvements
and building equlpment the term *“full insurable value™ to mean the actual replacement
cost of the Improvements and building equipment (without taking into account any
depreciation, and exclusive of excavations, footings and foundations, landscaping and
paving) determined annually by an insurer, a recognized independent insurance broker or
an independent appraiser selected and paid by Borrower and in no event less than the
coverage required 'p_i'lrsuant 't0-- the terms of any Lease;

(ii) Comprehcnswe general liability insurance, including bodily injury,
death and property damage liability; insurance against any and ali claims, including all
legal liability to the extent insurable and imposed upon Lender and all court costs and
attorneys’ fees and expenses; ai‘ising out of or comnected with the possession, use,
leasing, operation, maintenance -or condition of the Property in such amounts as are
generally available at commercially. reasonable premiums and are generally required by
institutional lenders for properties comparable to the Property but in any event for a
limited of $1,000,000 per occurrence and $2,000,000 in the aggregate and $5,000,000 per
occurrence and in the aggregate for excess 'liaBility; |

(iii)  Statutory workers’ compensanon msurance with respect to any
work on or about the Property;

(iv)  Business income insurance (A} with loss payable to Lender; (B)
covering all risks required to be covered by the insurance provided for in subsection (i)
above for a period commencing at the time of loss for such length of time as it takes to
repair or replace with the exercise of due diligence and dispatch, but in no event for a
period of time less than twelve (12) months; (C) containing an* extended period of
indemnity endorsement which provides that atter the physical loss to the Improvements
and Personal Property has been repaired, the continued loss of-i mcome will be insured
until such income either returns to the same level it was at prior to ‘the loss, or the
expiration of two (2} menths from the date that the Property is repaired-or replaced and
operatlons are resumed, whichever first occurs, and notwithstanding that the policy may
expire prior to the end of such period, and (D) in an amount equal to one hundred percent
(100%) of the projected net operating income and fixed expenses from the Property for a
period from the date of loss to a date (assuming total destruction) which is at ‘least _
fourteen (14) months from the date that the Property is repaired or replaced"and" "
operations are resumed. The amount of such business income insurance shall be . o
determined prior to the date hereof and at least once each year thereafter based on .
Borrower’s reasonable estimate of the net operating income and fixed expenses for the .~
Property for the succeeding fourteen (14) month period, based upon the assumption that
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no casualty has or will occur. All proceeds payable to Lender pursuant to this
~" subsection shall be held by Lender and shall be applied to the obligations secured by the

+ Loan Documents from time to time due and payable hereunder and under the Note and
- . the other Loan Documents and otherwise as determined by Lender in its sole discretion;
- “provided, however, that nothing herein contained shall be deemed to relieve Borrower of

‘itg-obligations to pay the obligations secured by the Loan Documents on the respective
dates of payment provided for herein and in the Note and the other Loan Documents
except to the extent such amounts are actually paid out of the proceeds of such business
income insurance;. ..

(v) -~ Broad form boiler and machinery insurance (without exclusion for
explosion) covering .all boilers or other pressure vessels, machinery, and equipment
located in, on-or about the Property and insurance against loss of occupancy or use
arising from any breakdown in such amounts as arc generally required by institutional
lenders for properties- comparable to the Property;

(vip If requlred by Subsection 5.5(j)} hereof, flood insurance in an
amount at least equal to the lesser .of (A)the principal balance of the Note, or (B) the
maximum limit of coverage available forthe Property under the National Flood Insurance
Act of 1968, The Flood Dlsastge_r Prote;_ctmn Act of 1973 or the National Flood Insurance
Reform Act of 1994, as each may be-amended;

(vii) At all times during which structural construction, repairs or
alterations are being made with respect to the Improvements (A) owner’s contingent or
protective liability insurance covering claims not covered by or under the terms or
provisions of the above mentioned commercial general 11ab1hty insurance policy; and
(B) the insurance provided for in Subsection 3.3(a)(i) written in a so-called builder’s risk
completed value form (1) on a non-reporting basis, (2) against all risks insured against
pursuant to Subsection 3.3(a)(i), (3) including perrmssmn 10 occupy the Property, and (4)
with an agreed amount endorsement waiving co- msurance provxswns and

(viil) Such other insurance with respect -_to the P_mperty against loss or
damage of the kinds from time to time customarily insured against-and in such amounts
as are required by institutional lenders for properties comparable to the Property.

The comprehensive all risk insurance and business"inéome insurance
policies required under subsections (i) and (iv) above shall be required t6 cover perils of
terrorism and acts of terrorism for the amounts set forth in subsections (1) and (1v} above
and with deductibles no greater than those provided in subsections (i) and (1v) above). If

“acts of terrorism” or other similar acts or events or “fire following” are hereafter
excluded from Borrower’s comprehensive all risk insurance policy or policies requlrcd
under subsections (i) and (iv) above, Borrower shall obtain an endorsement to such policy
or policies, or a separate policy from an insurance provider which maintains-at least an’
investment grade rating from Standard and Poor’s Ratings Services (that is, “BBB-"") dnd;

if they are rating the Securities and if they rate the insurer from Fitch, Inc. (that is,” -~
“BBB-“) and from Moody’s Investors Services, Inc. (that is, “Baa3”), insuring againstall .~

such excluded acts or events and “fire following”, to the extent such policy -or
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- “endorsement is available, in an amount determined by Lender in its sole discretion (but in
.+ no-event more than an amount equal to the sum of 100% of the “Full Replacement Cost”
- anid ‘twelve (12) months business interruption insurance); provided, such endorsement or
- policy shall be in form and substance reasonably satisfactory to Lender. Notwithstanding
. the foregoing, for so long as the Terrorism Risk Insurance Act of 2002, as extended and
‘modified -by.the Terrorism Risk Insurance Program Reauthorization Act of 2007
(“TRIPRA™) -is in effect (including any extensions thereof or if another federal
governmental -program is in effect relating to “acts of terrorism” which provides
substantially similar protections as TRIPRA}, Lender shall accept terrorism insurance
which covers against “covered acts” as defined by TRIPRA (or such other program) as
full compliance with this Section 3.3(a) as it relates to the risks that are required to be
covered hereunder but only in the event that TRIPRA (or such other program) continues

to cover both domestic and foreign acts of terrorism.

(b)  All“insurance provided for in Subsection 3.3(a) hereof shall be obtained
under valid and enforceable policies (the “Policies™ or in the singular, the “Policy™), and shall be
issued by one or more domestic pritnary insurer(s) having (i) a general policy rating of A- or
better and a financial class of VII or better by A.M. Best Company, Inc. (or if a rating of A.M.
Best Company Inc. is no longer avaﬂable a similar rating from a similar or successor service} or
(ii) a claims paying ability rating by 4 credit rating agency approved by Lender (a “Rating
Agency™) of not less than “A-" by S&P or siich comparable rating by such other Rating Agency.
All insurers providing insurance required by this Security Instrument shall be authorized to issue
insurance in the state or commonwealth in which the Property is located. The Policy referred to
in Subsection 3.3(a)(ii) above shall name Lender as-an-additional named insured and the Policies
referred to in Subsection 3.3(a)(i), (iv), (v), (vi) and (vn) and as applicable (viii), above shall
provide that all proceeds be payable to Lender as set forth in Section 3.7 hereof. The Policies
referred to in Subsections 3.3(a)(i), (v), (vi)and (vii) shall also"contain: (i) a standard “non-
contributory mortgagee™ endorsement or its equiva]ent relating, inter alia, to recovery by Lender
notwithstanding the negligent or willful acts or omission, of Lender: (ii) to the extent available at
commercially reasonable rates, a waiver of subrogation endorsemetit as to Lender; and (iii) an
endorsement providing for a deductible per loss of an amount hot more than that which is
customarily maintained by pmdent owners of similar properues in the _general vicinity of the
Property, but in no event in excess of $10,000. The Pohcy referred to in
Subsection 3.3(a)(i) above shall provide coverage for contingent 11ab111ty from Operation of
Building Laws, Demolition Costs and Increased Cost of Construction Endorsements together
with “Ordinance or Law Coverage” with “Time Element”, “Loss to the Undamaged Portion of
the Building”, “Demolition Cost” and “Increased Cost of Construetion” endorsements if any of
the Improvements or any part thereof or the use of the Property shall at any 1imé constitute legal
non-conforming structures or uses under applicable law, in the amount of covérage requésted by
Lender. All Policies shall contain (i) a provision that such Policies shall not be cancelled or
terminated, nor shall they expire, without at least thirty (30) days” prior written notice to Lender
in each instance; and (ii) include effective waivers by the insurer of all claims for Insurance
Premiums (defined below) against any loss payees, additional insureds and named ‘insureds.
{other than Borrower). Certificates of insurance with respect to all renewal and replacement ¢
Policies shall be delivered to Lender not less than twenty (20} days prior to the expiration date.of -
any of the Policies required to be maintained hereunder, which certificates shall bear notations

S |11

Skagit County Auditor
4/2/2012 Page 14 of 89 2:68PM



" evidencing payment of applicable premiums (the “Insurance Premiums”). Originals or
certificates-of such replacement Policies shall be delivered to Lender promptly after Bortower’s
receipt thereof. but in any case within thirty (30) days after the effective date thereof. If
Borrower fails to maintain and deliver to Lender the original Policies or certificates of insurance
required by this Security Instrument, upon ten (10) days™ prior notice to Borrower, Lender may
procure such insurance at Borrower’s sole cost and expense.

(¢} Borrower shall comply with all insurance requirements and shall not bring
or keep or permit to be brought or kept any article upon any of the Property or cause or permit
any condition to exist thereon which would be prohibited by an insurance requirement, or would
invalidate the insurance coverage required hereunder to be maintained by Borrower on or with
respect to any part of the Property pursuant to this Section 3.3.

Section 3.4. Pavment of Taxes. etc.

(a) Borrower shail promptly pay all taxes, assessments, water rates, sewer
rents, governmental impositions, and other. charges, including without limitation vault charges
and license fees for the use of vaults,” chutes and similar areas adjoining the Land, now or
hereafter levied or assessed or imposed-against the Property or any part thereof (the “Taxes™), all
ground rents, maintenance charges and. similar charges, now or hereafter levied or assessed or
1mposed against the Property or any part thereof (the “Other Charges™), and all charges for utility
services provided to the Property as samec become due and payable. Borrower will deliver to
Lender, promptly upon Lender’s request, evidence satisfactory to Lender that the Taxes, Other
Charges and utility service charges have been so paid orare not then delinquent. Borrower shall
not suffer and shall promptly cause to be paid-and’ dlscharged any lien or charge whatsoever
which may be or become a lien or charge against the Property. Except to the extent sums
sufficient to pay all Taxes and Other Charges have been.deposited with Lender in accordance
with the terms of this Security Instrument, Borrower shall furnish to Lender paid receipts for the
payment of the Taxes and Other Charges prior to the date the same shall become delinquent.

(b) After prior written notice to Lender, Borrower at its own expense, may
contest by appropriate legal proceeding, promptly initiated and’ conducted in good faith and with
due diligence, the amount or validity or application in whole or in part of any of the Taxes,
provided that (i) no Event of Default has occurred and is continuing under the Note, this Security
Instrument or any of the other Loan Documents, (ii) Borrower is penmtted to‘do so under the
provisions of any other mortgage, deed of trust or deed to secure debt affectmg the Property,
(iii) such proceeding shall suspend the collection of the Taxes from Borrower and from the
Property or Borrower shall have paid all of the Taxes under protest, (iv) such proceeding shall be
permitted under and be conducted in accordance with the provisions of any other instrument to
which Borrower is subject and shall not constitute a default thereunder, (v} néither the Property
nor any part thercof or interest therein will be in danger of being sold, forfeited, terminated,
cancelled or lost, and (vi) Borrower shall have deposited with Lender adequate reserves for the
payment of the Taxes, together with all interest and penalties thercon, unless Borrower: has pald .
all of the Taxes under protest, or Borrower shall have furnished the security as may be- requn‘ed o
in the proceeding, or as may be reasonably requested by Lender to insure the payment of any .
contested Taxes, together with all interest and penalties thereon, taking into consideration the

amount in the Escrow Fund available for payment of Taxes.
-0-
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: Section 3.5. Escrow Fund. In addition to the initial deposits with respect to
Taxes and- Insurance Premiums made by Borrower to Lender on the date hereof to be held by
Lender .in escrow, Borrower shall pay to Lender on the tenth (10™) day of each calendar month
(a) o_ne—twelf__th of an amount which would be sufficient to pay the Taxes payable, or estimated
by Lender to be payable, during the next ensuing twelve (12) months and (b) one-twelfth of an
amount which ‘would be sufficient to pay the Insurance Premiums due for the renewal of the
coverage afforded by.the Policies upon the expiration thereof (the amounts in (a) and (b) above
shall be called the “Escrow Fund™). Borrower agrees to notify Lender immediately of any
changes to the amounts, schedules and instructions for payment of any Taxes and Insurance
Premiums of which it-has or obtains knowledge and authorizes Lender or its agent to obtain the
bills for Taxes dlrectly from the appropriate taxing authority. The Escrow Fund and the
payments of interest or pI'lIlClpal or both, payable pursuant to the Note shall be added together
and shall be paid as an aggregate sum by Borrower to Lender. Provided there are sufficient
amounts in the Escrow Fund and no Event of Default exists, Lender shall be obligated to pay the
Taxes and Insurance Premiums as they become due on their respective due dates on behalf of
Borrower by applying the Escrow Fund to the payments of such Taxes and Insurance Premiums
required to be made by Borrower pursuant to Sections 3.3 and 3.4 hereof. If the amount of the
Escrow Fund shall exceed the ‘amounts’ due for Taxes and Insurance Premiums pursuant to
Sections 3.3 and 3.4 hereof, Lender shall in-its discretion, return any excess to Borrower or
credit such excess against future payments to be made to the Escrow Fund. In allocating such
excess, Lender may deal with the individual, corporation, partnership, limited liability company,
joint venture, estate, trust, unincorporatéd_'association, other entity, government or any bureau,
department or agency thereof and any fiduciary acting in such capacity on behalf of any of the
foregoing (“collectively, “Person™) shown on the records. of Lender to be the owner of the
Property. If the Escrow Fund is not sufficient'to’ pay the ttems set forth in {a} and (b) above,
Borrower shall promptly pay to Lender, upon demand; an.amount which Lender shall reasonably
estimate as sufficient to make up the deficiency. The Escrow Fund shall not constitute a trust
fund and may be commingled with other monies held by Lender. Unless otherwise required by
Applicable Laws (defined in Section 3.11), no earnings or. interést on the Escrow Fund shall be
payable to Borrower. Notwithstanding the foregoing, Borrowér-shall not be required to make
deposits to the Escrow Fund for Insurance Premiums so long: as the f_ollowing conditions are
satisfied: (i) a Trigger Event (as defined in Section 2.4 of the Reserve ard Security Agreement
of even date herewith) has not occurred and is continuing, and (ii) the Property is insured
through a multi-location blanket policy which meets the reqmrements of this Security
Instrument. : o

Section 3.6. Condemnation. Borrower shall promptly give Lender fiotice of the
actual or threatened commencement of any condemnation or eminent domain proceeding and
shall deliver to Lender copies of any and all papers served in connection with such proceedings.
Notwithstanding any taking by any public or quasi-public authority through eminent domain or
otherwise (including but not limited to any transfer made in lieu of or in antlclpatmn of the
exercise of such taking), Borrower shall continue to pay the Debt at the time and in the manner -
provided for its payment in the Note and in this Security Instrument and the Debt shall not be -
reduced until any award or payment therefor shall have been actually received and applied- by_:
Lender, after the deduction of expenses of collection, to the reduction or discharge of the Debt. -+~
Borrower shall causc the award or payment made in any condemnation or eminent domain
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' proceedmg, which is payable to Borrower, to be paid directly to Lender; provided, however,
Botrower-any award or payment which is an amount less than $25,000 may be retained by
Borrower unless the Loan is included in a REMIC and, immediately following a release of any
portion of the Lien following a condemmation (but taking into account any proposed restoration
on the' remammg Property), the ratio of the unpaid principal balance of the Loan to the value of
the remaining Property is greater than 125% (such value to be determined, in Lender's sole
discretion, by any commercially reasonable method permitted to a REMIC). Lender shall not be
Jimited to the interest paid on the award by the condemning authority but shall be entitled to
receive out of the award interest at the rate or rates provided herein or in the Note. Lender may
apply any award ot payment to the reduction or discharge of the Debt whether or not then due
and payable. If the Property is sold, through foreclosure or otherwise, prior to the receipt by
Lender of the award.-or payment, Lender shall have the right, whether or not a deficiency
judgment on the Noté (to the extent permitted in the Note or herein) shall have been sought,
recovered or denied, to receive the award or payment, or a portion thereof sufficient to pay the
Debt. Notwithstanding the foregomg provisions of this Section 3.6, if the Loan is included in a
REMIC and, immediately following a release of any portion of the Lien following a
condemnation (but taking into-account any proposed restoration on the remammg Property), the
ratio of the unpaid principal balance.of the Loan to the value of the remaining Property is greater
than 125% (such value to be determined, in Lender's sole discretion, by any commercially
reasonable method permitted to a REMIC), the: principal balance of the Loan must be paid down
by the least of the following amounts::{1) the net condemnation proceeds, (ii) the fair market
value of the released property at the time'of. the release, or (iii) an amount such that the loan-to-
value ratio of the Loan (as so determined by Lender) does not increase afier the release, unless
the Lender receives an opinion of counsel that if such amiount is not paid, the Securitization will
not fail to maintain its status as a REMIC as a result of the related release of such portion of the

Property.

Section 3.7. Restoration After Casualﬁféondénrnation In the event of a
casualty or a taking by eminent domain, the following prowsrons shall apply in connection with
the Restoration (defined below) of the Property: :

(a) If the Property shall be damaged or destroyed, in iwhole or in part, by fire
or other casualty, or if the Property or any portion thereof is taken by the power of eminent
domain Borrower shall give prompt notice of such damage or taking to Lender and shall
promptly commence and diligently prosecute the completion of the repair and restoration of the
Property as nearly as possible to the condition the Property was in immediately prior to such fire
or other casualty or taking, with such alterations as may be approved by Lender (the
“Restoration™). e .

{(b)  The term “Net Proceeds” for purposes of this Sectioh 3. 7 sha]l'm"'ean
(i)the net amount of all insurance proceceds under the Policies carried purstiant . to
Subsections 3.3(a)(i), (iv), (v), (vi), (vii} and (vii1} of this Security Instrument as a result of such
damage or destruction, after deduction of Lender’s reasonable costs and expenses (mcludmg, but
not limited to reasonable counsel fees), if any, in collecting the same, or (ii) the net amount ofall . ..
awards and payments received by Lender with respect to a taking referenced in Section'3.6 of .-
this Security Instrument, after deduction of Lender’s reasonable costs and expenses (mcludmg,
but not limited to reasonable counsel fees), if any, in collecting the same, whichever the case
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‘may be, If (i) the Net Proceeds do not exceed $30,000 (the “Net Proceeds Availability
Threshold”); (ii) the costs of completing the Restoration as reasonably estimated by Borrower
shall be-less than or equal to the Net Proceeds; (iii) no Event of Default shall have occurred and
be continuing under the Note, this Security Instrument or any of the other Loan Documents;
(iv) the Property -and the use thereof after the Restoration will be in compliance with, and
permitted under, all. applicable zoning laws, ordinances, rules and regulations (including, without
limitation, all-applicable Environmental Laws (defined in Section 12.1); (v) (A) in the event that
the Net Proceeds are insurance proceeds, less than twenty-five percent (25%) of the total floor
area of the Improvements ‘has been damaged or destroyed, or rendered unusable as a result of
such fire or other casualty; or. (B) in the event that the Net Proceeds are condemnation awards,
less than 25% of the Land constituting the Property is taken, such Land that is taken is located
along the perimeter or periphety of the Property, no portion of the Improvements is located in
such Lands, and such taking does not materially impair access to the Property; and (vi) Lender
shall be satisfied that any operating'deﬁcits including all scheduled payments of principal and
interest under the Note which will be incurred with respect to the Property as a result of the
oceurrence of any such fire or other casualty or taking, whichever the case may be, will be
covered out of (1) the Net Proceeds,. or’ (2) other funds of Borrower, then the Net Proceeds will
be disbursed directly to Borrower.

(¢) If the Net Proceeds are greater than the Net Procceds Availability
Threshold or Borrower is not otherwise“entitled to have the Net Proceeds disbursed directly to
Botrrower pursuant to Subsection 3.7(b), such Net Proceeds shall be forthwith paid to Lender to
be held by Lender in a segregated account to be made available to Borrower for the Restoration
in accordance with the provisions of this Subsectlon 3 (G

The Net Proceeds held by Lender pursuant © thlS Subsection 3.7(c) shall be made
available to Borrower for payment or reimbursement of” Borrower s expenses in connection with
the Restoration, subject to the following conditions: :

(1) no Event of Default shall iiairé_b_éc'ilrre_d and be continuing under
the Note, this Security Instrument or any of the other Loan Documents;

(i)  Lender shall, within a reasonable petiod of time prior to request for
initial disbursement, be furnished with an estimate of the cost of the Restoration
accompanied by an independent architect’s certification as to such costs and appropriate
plans and specifications for the Restoration, such plans andspecifications and cost
estimates to be subject to Lender’s approval, not to be unreasonably w1thheld or delayed

(iliy  the Net Proceeds, together with any cash or' cash equlvalent
deposited by Borrower with Lender, are sufficient to cover the cost of the Restoratmn as
such costs are certified by the independent architect; W T :

(iv)  Net Proceeds are less than the then outstanding principal balance
of the Note; L e

(v) {A) in the event that the Net Proceeds are insurance proceecis;, less
than twenty-five percent (25%) of the total floor area of the Improvements has been
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. "damaged or destroyed, or rendered unusable as a result of such fire or other casualty; or
" (BYin_the event that the Net Procceds are condemnation awards, less than 25% of the
~ Land ._ijonstituting the Property is taken, such Land that is taken is located along the
- perimeter or periphery of the Property, no portion of the Improvements is located in such

' __'-Lands.--and 'such taking does not materially impair access to the Property;

: (v1) Lender shall be satisfied that any operating deficits, including all
scheduled payments of principal and interest under the Note which will be incurred with
respect to the Property as a result of the occurrence of any such fire or other casualty or
taking, whlchever the case may be, will be covered out of (1) the Net Proceeds, or
(2) other funds of Borrower;

i) ‘Tender shall be satisfied that, upon the completion of the
Restoration, the net cash flow of the Property will be restored to a level sufficient to
cover all carrying costs and operating expenses of the Property, including, without
limitation, debt service on'the Note and all required replacement reserves, reserves for
tenant improvements and leasing-commissions;

(viii} the Restoration can reasonably be completed on or before the
earliest to occur of (A) six (6).months prior to the Maturity Date (as defined in the Note),
(B) the earliest date required for.such completion under the terms of any Major Leases
(defined in Section 3.8) and (C)'such time as may be required under applicable zoning
law, ordinance, rule or regulation in order to repair and restore the Property to as nearly
as possible the condition it was in 1mmed1ate1y pnor to such fire or other casualty or to
such taking, as applicable; and

(ix)  the Property and the use thereof after the Restoration will be in
compliance with, and permitted under, all applicable zoning laws, ordinances, rules and
regulations (including, without limitation, all apphcable Envnonmentai Laws (defined in
Section 12.1). : :

{(d)  The Net Proceeds held by Lender until dis'bursed': in accordance with the
provisions of this Section 3.7 shall constitute additional security for the Obligations. The Net
Proceeds (other than the Net Proceeds paid under the Policy described in. Subsection 3.3(a)(iv)
which shall be applied by Lender pursuant to and in accordance -with the provisions of
Subsection 3.3(a)(iv)) shall be disbursed by Lender to, or as directed by, Borrower, in an amount
equal to the costs actually incurred from time to time for work in place ds part of the Restoration
less customary retainage from time to time during the course of the Restoration, not more
frequently than once per month, upon receipt of evidence satisfactory to Lender that(A) all
materials installed and work and labor performed (except 1o the extent that they are io-be paid for
out of the requested disbursement) in connection with the Restoration have been pa1d forin full,

and (B) there exist no notices of pendency, stop orders, mechanic’s or materialmian’s ficns or _

notices of intention to file same, or any other liens or encumbrances of any nature whatsoever on

the Property arising out of the Restoration which have not either been fully bonded and -
discharged of record or in the alternative fully insured to the satisfaction of Lender by the title” -
company insuring the lien of this Security Instrument. Final payment shall be made after -

submission to Lender of all licenses, permits, certificates of occupancy and other required
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e approvals of governmental authorization having jurisdiction and Casualty Consultant’s (as

defmed below) certification that the Restoration has been fully completed.

(e) Lender shall have the use of the plans and specifications and all permits,
11censes and’ approvals required or obtained in connection with the Restoration. The identity of
the contractors,” subcontractors and materialmen engaged in the Restoration, as well as the
contracts under which they have been engaged, shall be subject to prior review and acceptance
by Lender and‘.an .independent consulting engineer selected by Lender (the “Casualty
Consultant™), such acceplance not to be unreasonably withheld or delayed. All costs and
expenses incurred ‘by. Lendér in connection with making the Net Proceeds available for the
Restoration mcludmg, wl_thqut limitation, reasonable counsel fees and disbursements and the
Casualty Consultant’s fees; shall be paid by Borrower,

(H If at any time the Net Proceeds or the undisbursed balance thereof shall
not, in the reasonable opinion of Lender, be sufficient to pay in full the balance of the costs
which are estimated by the Casualty Consultant to be incurred in connection with the compietion
of the Restoration, Borrower shall deposit the deficiency (the “Net Proceeds Deficiency”) with
Lender before any further disbursement of the Net Proceeds shall be made. The Net Proceeds
Deficiency deposited with Lender shall be held by Lender and shall be disbursed for costs
actually incurred in connection with the Restoration on the same conditions applicable to the
disbursement of the Net Proceeds, and until so disbursed pursuant to this Section 3.7 shall
constitute additional security for the Obligations.

(g)  Except upon the occurrence and. continuance of an Event of Default,
Botrower shall settle any insurance claims with respect 1o the Net Proceeds which in the
aggregate are less than the Net Proceeds Ava1lab1hty Threshold Lender shall have the right to
participate in and reasonably approve any settlement-for-insurance claims with respect to the Net
Proceeds which in the aggregate are greater than the Net Proceeds Availability Threshold. If an
Event of Default shall have occurred and be continuing,:Borrower hereby irrevocably empowers
Lender, in the name of Borrower as its true and lawful attorney-in-fact; to file and prosecute such
claim and to collect and to make receipt for any such payment. If the Net Proceeds are received
by Borrower, such Net Proceeds shall, until the completion of the related work, be held in trust
for Lender and shall be segregated from other funds of Borrower. to. be used to pay for the cost of
the Restoration in accordance with the terms hereof.

{h) The excess, if any, of the Net Proceeds and the rémaining balance, if any,
of the Net Proceeds Deficiency deposited with Lender after (i) the Casualty Consultant certifies
to Lender that the Restoration has been completed in accordance with the provisions. of this
Section 3.7, and (ii) the receipt by Lender of evidence satisfactory to Lender that all costs
incurred in connection with the Restoration have been paid in full and all requ_lred permits,
licenses, certificates of occupancy and other required approvals of governmental authorities
having jurisdiction have been issued, shall be remitted by Lender to Borrower, provided no
Event of Default shall have occurred and shall be continuing under the Note, thlS Securlty'
Instrument or any of the other Loan Documents.

(i) All Net Proceeds not required (1) to be made available for the Restdrat_iéﬁ:_ )
or {ii) 1o be returned to Borrower as excess Net Proceeds pursuant to Subsection 3.7(h) shall be
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“'retained .and applied by Lender toward the payment of the Debt whether or not then due and
payable in-such order, priority and proportions as Lender in its discretion shall deem proper or, at
the discretion of Lender, the same shall be paid, either in whole or in part, to Borrower. If
Lender shall receive and retain Net Proceeds, the lien of this Security Instrument shall be
reduced only by the amount received and retained by Lender and actually applied by Lender in
reduction of the Debt

Secnon 3 8 Leases and Rents.

(a) s --.Borrow_er may enter into a proposed Lease (including the renewal or
extension of an existing Lease (a “Renewal Lease™)) without the priot written consent of Lender,
provided such proposed Lease or Renewal Lease (i)provides for rental rates and terms
comparable to existing local market rates and terms (taking into account the type and quality of
the tenant) as of the date such Lease is executed by Borrower (unless, in the case of a Renewal
Lease, the rent payable during.such renewal, ot a formula or other method to compute such rent,
is provided for in the original I'ease), (il)is an arms-length transaction with a bona fide,
independent third party tenant; (iii) does not have a materially adverse effect on the value of the
Property taken as a whole, (iv)ds subject and subordinate to the Security Instrument and the
lessee thereunder agrees to attorn to-Lender, and (v) is written on the standard form of lease
approved by Lender. All proposed Leases which do not satisfy the requirements set forth in this
Subsection 3.8(a) shall be subject to the prior approval of Lender and its counsel, at Borrower’s
expense. Borrower shall promptly deliver to Lender copies of all Leases which are entered into
pursvant to this Subsection together with Borrower’ 5 cemﬁcatlon that it has satisfied all of the
conditions of this Subsection. :

(b)  Borrower (i} shall observe and perform all the obligations imposed upon
the lessor under the Leases and shall not do or permit to be doné-anything to impair the value of
any of the Leases as security for the Debt; (ii) upon request; shall promptly send copies to Lender
of all notices of default which Borrower shall send or receive thereunder; (iii) shall enforce all of
the material terms, covenants and conditions contained in the Leages upon the part of the tenant
thereunder to be observed or performed, (iv) shall not collect any of the Rents more than one (1)
month in advance (except security deposits shall not be deemed Rents collected in advance);
(v) shall not execute any other assignment of the lessor’s interest in any of the Leases or the
Rents; and (vi) shall not consent to any asmgnment of or subletting under any Leases not in
accordance with their terms, without the prior written consent of Lcnder

{c) Borrower may, without the consent of Lender, amend mochfy or waive
the provisions of any Lease or terminate, reduce rents under, accept a surrender of space under,
or shorten the term of, any Lease (including any guaranty, letter of credit or other credit.support
with respect thereto) provided that such action (taking into account, in the case ‘of a termination,
reduction in rent, surrender of space or shortening of term, the planned alternative use’ of the
affected space) does not have a materially adverse effect on the value of the Property {aken as a _
whole, and provided that such Lease, as amended, modified or waived, is otherwise in
compliance with the requirements of this Security Instrument and any subordination agreement .
binding upon Lender with respect to such Lease. A termination of a Lease with a tenant who is' -~
in default beyond applicable notice and grace periods shall not be considered an action which has_'_:.. -
a materially adverse effect on the value of the Property taken as a whole. Any amendment,
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' modlﬁcatlon waiver, termination, rent reduction, space surrender or term shortening which does
ot satisfy the requirements set forth in this Subsection shall be subject to the prior approval of
Lender arid its. counsel, at Borrower’s expense. Borrower shall promptly deliver to Lender
copies of amendments, modifications and waivers which are entered into pursuant to this
Subsection together W1th Borrower’s certification that it has satisfied all of the conditions of this
Subsectlon P

(d).” Notwithstanding anything contained herein to the contrary, Borrower shall
not, without the prior written consent of Lender, enter into, renew, extend, amend, modify, waive
any provisions of, términate;, reduce rents under, accept a surrender of space under, or shorten the
term of, any Major Lease: The term “Major Lease™ shall mean any Lease demising in the
aggregate more than fifteen percent (15%) of the total rentable square feet at the Property.

Section 3.9.; Maintenance and Use of Property. (a) Borrower shall cause the
Property to be maintained. in a. good.and safe condition and repair. The Improvements and the
Personal Property shall not be removed, demolished or materially altered (except for normal
replacement of the Personal Pr0perty) without the consent of Lender. Borrower shall promptly
repair, replace or rebuild any part of the. Property which may be destroyed by any casualty, or
become damaged, worn or dilapidated or which may be affected by any proceeding of the
character referred to in Section 3.6 hereof and shall complete and pay for any structure at any
time in the process of construction or repair on the Land. Borrower shall not initiate, join in,
acquiesce in, or consent to any change in any private restrictive covenant, zoning law or other
public or private restriction, limiting or defining the uses which may be made of the Property or
any part thereof. If under applicable zoning provisions the use of all or any portion of the
Property is or shall become a nonconforming use, Borrower will not cause or permit the
nonconforming use to be discontinued or the nonconformmg Improvement to be abandoned
without the express written consent of Lender. h :

(b)  Borrower shall not use, maintain or operate the Property in any manner
that constitutes a public or private nuisance or that makes void,-voidable, or cancelable, or
increases the premium of, any insurance then in force with respect thereto, Borrower shall from
time to time make, or cause to be made, all reasonably necessary and desirable repairs, renewals,
replacements, betterments and improvements to the Property.. Borrower shall not make nor
permit any change in the use of the Property that would materially increase the risk of fire or
other hazard arising out of the operatlon of the Property, or do or permit to be done thereon
anything that may in any way impair the value of the Property in any material respect or the lien
of this Security Instrument. Borrower shall not, without the prior written consent of Lender,
permit any drilling or exploration for or extraction, removal, or production of any minerals from
the surface or the subsurface of the Property, regardless of the depth thereof or the method of
mining or extraction thereof. .

Section 3.10. Waste. Borrower shall not commit or suffer any waste of the
Property or make any change in the use of the Property which will in any way- mateﬁally"
increase the risk of fire or other hazard arising out of the operation of the Property, or take any
action that might invalidate or give cause for cancellation of any Policy, or do or permit-to be’ -
done thereon anything that may in any way impair the value of the Property or the security of
this Security Instrument. Borrower will not, without the prior written consent of Lender, permit
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o any drrlhng or exploration for or extraction, removal, or production of any minerals from the
suiface or the subsurface of the Land, regardless of the depth thereof or the method of mining or
extraction 'thei"eof

Sectron 3.11. Compliance With Laws.

o =(a)_ Borrower shall promptly comply with all existing and future federal, state
and local laws orders, ordinances, governmental rules and regulations or court orders affecting
Borrower, the Property or the use thereof, including, without limitation, the laws more
particularly describéd in Sections 5.26 and 5.27.

(b) _Bo’r'roﬁer shall from time to time, upon Lender’s request, provide Lender
with evidence reasonably satisfactory to Lender that each of Borrower and the Property complies
with all Applicable Laws;"or'is exempt from compliance with Applicable Laws.

(c) Notwithstanding " any provisions set forth herein or in any document
regarding Lender’s approval of alterations of the Property, Borrower shall not alter the Property
in any manner which would materially increase Borrower’s responsibilities for compliance with
Applicable Laws without the prior written approval of Lender. Lender’s approval of the plans,
specifications, or working drawings for dlterationis of the Property shall create no responsibility
or liability on behalf of Lender for their completeness, design, sufficiency or their comphance
with Applicable Laws. The foregoing shall apply to temant improvements constructed by
Borrower or by any of its tenants. Lender may condition any such approval upon receipt of a
certificate of compliance with Applicable Laws from an 1ndependent architect, engineer, or other
Person acceptable to Lender. R

(d)  Borrower shall give prompt notlce to. Lender of the receipt by Borrower of
any mnotice related to a violation of any Applicable Laws and-of the commencement of any
proceedings or investigations which relate to comphance with Apphcable Laws.

{(e) After prior written notice 10 Lender Borrower at.its own expense, may
contest by appropriate legal proceeding, promptly initiated and conducted in good faith and with
due diligence, the Applicable Laws affecting the Property, provided that (i) no Event of Default
has occurred and is continuing under the Note, this Security Instrument or any of the other Loan
Documents; (ii) Borrower is permitted to do so under the provisions of any other'mortgage, deed
of trust or deed to secure debt affecting the Property; (iii) such proceeding shall. be permitted
under and be conducted in accordance with the provisions of any other instrument to which
Borrower or the Property is subject and shall not constitute a default thereunder; (iv) neither the
Property, any part thercof or imterest therein, any of the tenants or occupants thercof, nor
Borrower shall be affected in any material adverse way as a result of such proceedlng, (v)non-
compliance with the Applicable Laws shall not impose civil or criminal liability-on Bofrower or
Lender; and (vi) Borrower shall have furnished to Lender all other items reasonably: requested by
Lender. .

Section 3.12. Books and Records.
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- (a) Borrower and any Guarantors (defined in Subsection 10.1(e)) and
Indemmtor(s) (defined in Section 13.4), if any, shall keep adequate books and records of
account; certified as fairly presented by a duly authorized financial officer of Borrower or
Guarantor, as' applicable, or in accordance with other methods acceptable to Lender in its sole
discretion, consistently applied and furnish to Lender:

cn i) Monthly, or if the Loan (defined in Section 5.10) has been
secuntlzed or sold as a whole loan by Lender, quarterly and annual certified rent rolls
signed and dated by Borrower, detailing the names of all tenants of the Improvements,
the portion of Improvements occupied by each tenant, the base rent and any other charges
payable under each Lease and the term of each Lease, including the expiration date, the
extent to which-any tenant is in default under any Lease, and any other information as is
reasonably required by Lender, within twenty (20) days after the end of each calendar
month, thirty (30) days after the end of each fiscal quarter or sixty (60) days after the
close of each fiscal year of Borrower as applicable;

(i) ona monthly basis, operatmg statements of the Property for the
immediately preceding month (and for previous periods if required by Lender), or if the
Loan has been securitized ot sold as a whole loan by Lender, quarterly and annual
operating statements of the Property; __all ‘of which shall be prepared and certified by a
duly authorized financial officer-of Borrower in the form required by Lender, detailing
the revenues received, the expenses incurred and the net operating income before and
after debt service (principal and interest) and major capital improvements for each month
and containing appropriate year to date information; within twenty (20) days after the end
of each calendar month, thirty (30) days after the end of each fiscal quarter or sixty (60)
days after the close of each fiscal year of Bdrrowef és appIicabIe'

(iii) an annual operating statement of the Property detailing the total
revenues received, total expenses incurred, total cost of ‘all capital improvements, total
debt service and total cash flow, to be prepared and -certified by a duly authorized
financial officer of Borrower in the form required by Lender wlthm sixty (60) days after
the close of cach fiscal year of Borrower; : :

(iv)  quarterly and annual balance sheet and profit and loss statements
of Borrower, Guarantors and Indemnitors in the form required by Lender; prepared and
certified by the respective Borrower, Guarantors and/or Indemnitor(s), or in the case of
Borrower, certified by a duly authorized financial officer of Borrower, within thirty (30)
days after the end of each fiscal quarter or sixty (60) days after the close of each fiscal
vear of Borrower, Guarantors and Indemnitor(s), as the case may be; and e

(v) an annual operating budget presented on a monthly basis consistent
with the annual operating statement described above for the Property, including cash- flow
projections for the upcoming year, and all proposed capital replacements and”
improvements at least thirty (30) days prior to the start of each fiscal year, wh1ch annual
operating budget shall be subject to Lender’s approval. : "
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: (b) Upon request from Lender, Borrower, any Guarantor and any Indemnitor
shall furmsh na timely manner to Lender:

(1) a property management report for the Property, showing the

" number of inquiries made and/or rental applications received from tenants or prospective

“tenants and deposits received from tenants and any other information requested by

Lender; in reasonable detail and certified by Borrower {(or an officer, general partner,

member or’ principal of Borrower if Borrower is not an individual) under penalty of
peljury to be true and complete but no more frequently than quarterly; and

(11) - an accounting of all security deposits held in connection with any
Lease of any part of the Property, including the name and identification number of the
accounts in which such security deposits are held, the name and address of the financial
institutions in which such security deposits are held and the name of the Person to contact
at such financial institution, along with any authority or release necessary for Lender to
obtain information regarding such accounts directly from such financial institutions.

()  Borrower, -any Guarantor and any Indemnitor shall furnish Lender with
such other additional financial or management information (including state, commonwealth and
federal tax returns, if any) as may, from’ tlme to time, be reasonably required by Lender in form
and substance satisfactory to Lender.

{d)  Borrower, any Guarantor and any. Indemnitor shall furnish to Lender and
its agents convenient facilities for the examination and audi-t of any such books and records.

(e) Borrower acknowledges the nnportance to Lender of the timely delivery
of each of the items required by this Section 3:12 (each, a “Required Financial Item” and
collectively, the “Required Financial Items™). In the event’ Borrower fails to deliver to Lender
any of the Required Financial Items within the time frame specified herein (each such event, a
“Reporting Failure™), in addition to constituting an Event-of Defau]t hereunder and without
limiting Lender’s other rights and remedies with respect to the occurrence of such an Event of
Default, Borrower shall pay to Lender the sum of $1,000.00 per occurrence for each Reportmg
Failure. It shall constitute a further Event of Default hereunder if any such payment is not
received by Lender within thirty (30) days of the date on which such payment is due, and Lender
shall be entitled to the exercise of all of its rights and remedies prov1ded hereunder

Section 3.13. Payment For Labor and Materials. Borrower wrll prornptly pay
when due all bills and costs for labor, materials, and specifically fabricated materials incurred in
connection with the Property and never permit to exist in respect of the Property or any part
thereof any lien or security interest, even though inferior to the liens and the sécurity interests
hereof, and in any event never permit to be created or exist in respect of the Property or anyr part
thereof any other or additional lien or security interest other than the liens or secumy mterests
hereof, except for the Permitted Exceptions (defined in Section 5.1). : '

Section 3.14. Performance of Other Agreements. Borrower shall observ_e and

perform each and every term to be observed or performed by Borrower pursuant to the termsof - «

any agreement or recorded instrument affecting or pertaining to the Property, or given by
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e BoerWer to Lender for the purpose of further securing an Obligation secured hereby and any
_amandijn.ents modiﬁcations or changes thereto.

Sectlon 3.15. Change of Name, Identity or Structure. Except as may be
perm1tted under Article § hereof, Borrower will not change Borrower’s name, identity (including
its trade name or names) or, if not an individual, Borrower’s corporate, partership or other
structure or principal place of business without first (a) notifying the Lender of such change in
writing at least thirty.(30) days prior to the effective date of such change, (b) taking all action
required by Lender for the. purpose of perfectmg or protecting the lien and security interest of
Lender and (c) in theé case of a change in Borrower’s structure, without first obtaining the prior
written consent of the Lender Borrower shall promptly notify Lender in writing of any change
in its organizational _1dent1ﬁcat1on_ number. If Borrower does not now have an organizational
identification number and later obtains one, Borrower shall promptly notify Lender in writing of
such organizational identification number.

Section 3.16 "Ex_ist'e'nc'é:. Borrower will continuously maintain (a) its existence
and shall not dissolve or permit its dissolution, (b)its rights to do business in the state or
commonwealth where the Property 1s located and (c) its franchises and trade names, if any.

Section 3.17. Management. . The management of the Property shall be by either:
(a) Borrower or an entity affiliated with Borrower approved by Lender for so long as Borrower
or said affiliated entity is managing the-Property in a first class manner; or (b) a professional
property management company approved by Lender. Such management by an affiliated entity or
a professional property management company shall be pursuant to a written agreement approved
by Lender. In no event shall any manager be removed or replaced or the terms of any
management agreement modified or amended without the prior written consent of Lender. In the
event of default hereunder or under any management contract then in effect, which default is not
cured within any applicable grace or cure period, Lender shall ‘have the right to immediately
terminate, or to direct Borrower to immediately terminate, such management contract and to
retain, or to direct Borrower to retain, a new management agent approved by Lender. All Rents
generated by or derived from the Property shall first be utilized solely for current expenses
directly attributable to the ownership and operation of the Property, including, without limitation,
current expenses relating to Borrower’s liabilities and obligations with respect to the Note, this
Security Instrument and the other Loan Documents, and none of the Reéntls generated by or
derived from the Property shall be diverted by Borrower and utilized for any :other purpose
unless all such current expenses attributable to the ownership and operation of the. Property have
been fully paid and satisfied. In the event of default hereunder, a default under any management
contract then in effect or the Debt Service Coverage Ratio for the Property falls below 1.15 to
1.00, Lender shall have the right to immediately terminate any existing managément ¢ontract, or
to direct Borrower to immediately terminate to terminate any existing management contract,
such management contract and/or to retain, or to direct Borrower to retain, a new rnanagement
agent approved by Lender. All Rents generated by or derived from the Property shall first be .
utilized solely for current expenses directly attributable to the ownership and operation of the
Property, including, without limitation, current expenses relating to Borrower’s liabilities and
obligations with respect to the Note, this Security Instrument and the Other Security Documents; - -
and none of the Rents generated by or derived from the Property shall be diverted by Borrower.
and utilized for any other purpose unless all such current expenses attributable to the ownership

W

Skaglt County Auditor
4/212012 Page 28 of 89 2:58PM



e and operatlon of the Property have been fully paid and satisfied. For purposes hereof, “Debt
Service Coverage Ratio” shall mean as of the last day of the calendar month immediately
préceding” theapplicable date of determination, the quotient obtained by dividing (1) the
Adjusted Net: Cash Flow by (2) the aggregate principal and interest payments under the Note
projected over the twelve (12) month period subsequent to the date of calculation. For purposes
hereof, ™ ‘Adjusted Net Cash Flow” shall mean means NOI less (a) normalized tenant
1mpr0vement and leasing commission expenditures projected by Lender for the Property over the
next ensuing twelve (12) month period, and (b) normalized capital improvements projected by
Lender for the Property over the next ensuing twelve (12) month period. For purposes hereof,
“NOI” shall mean Operating Income less Operating Expenses. For purposes hereof, “Operating
Income” shall mean means all revenue derived from the ownership and operation of the Property
from whatever source, including; without limitation, rental income reflected in a current rent roll
for all tenants paying rent and in actual physical occupancy of their respective space demised
pursuant to Leases which are in full force and effect (whether denominated as basic rent,
additional rent, escalation -payments; electrical payments or otherwise), common area
maintenance, real estate tax Téccveries, utility recoveries, other miscellaneous expense
recoveries, other required pass-throughs, “business interruption, rent loss or other similar
insurance proceeds and other mlsccllaneous income; Operating Income shall not include
insurance proceeds (other than proceeds of rent loss, business interruption or other similar
insurance allocable to the applicable period), condemnation proceeds (other than condemnation
proceeds arising from a temporary taking or the use and occupancy of all or part of the
applicable Property allocable to the applicable period), proceeds of any financing, proceeds of
any sale, exchange or transfer of the Property or any part thereof or interest therein, capital
contributions or loans to Borrower or an affiliate-of Borrower, any item of income otherwise
includable in Operating Income but paid directly by any tenant to a person other than Borrower,
any other extraordinary, non-recurring revenues, payments paid by or on behalf of any tenant
under a lease which is the subject of any proceeding ‘or-action relating to its bankruptcy,
reorganization or other arrangement pursuant to the Bankruptcy Code or any similar federal or
state law or which has been adjudicated a bankrupt or insolvent unless such lease has been
affirmed by the trustee in such proceeding or action pursuant to-4 final, non—appealable order of a
court of competent jurisdiction, payments paid by or on behalf of any tenant under a lease the
demised premises of which are not occupied either by such tenant or'by a sublessee thercof,
payments paid by or on behalf of any tenant under a lease in whole or partial consideration for
the termination of any lease, sales tax rebaies from any governmental authority, sales, use and
occupancy taxes on receipts required to be accounted for by Borrower to-any - governmental
authority, refunds and uncollectible accounts, interest income from any source-other than the
reserve funds required pursuant to the Security Instrument executed in connection therewitht or
the other Loan Documents, unforfeited security deposits, utility and other similar . deposits,
income from Tenants not paying rent or any disbursements to Borrower from the reserve funds
under the Loan Documents. For purposes hereof, “Operating Expenses™ shall medn means-all
expenses, computed in accordance with generally accepted accounting principles or other sound
and prudent accounting principles approved by Lender, of whatever kind and from- whatever -
source, relating to the ownership, operation, repair, maintenance and management. of the
Property that are incurred on a regular monthly or other periodic basis, including, without
limitation (and without duplication), property taxes, insurance premiums with respect to hazard -~ .~ .~
and liability insurance for the Property, management fees (whether or not actually paid) equal to~

AR

5kaglt County Audntor
4/2/2012 Page 27 of €8 2:58PM



" the greater of the actual management fees and three percent (3%) of annual Operating Income,
costs-attributable to the ordinary operation, repair and maintenance of the systems for heating,
ventilation and. air conditioning, advertising expenses, license fees, utilities, payroll and related
taxes, computer processing charges, operating equipment or other lease payments as approved by
Lender, gro‘tind lease payments, bond assessments and other similar costs, in each instance,
actually paid.for by Borrower; Operating Expenses shall not include principal and interest
payments, ‘capital expenditures, tenant improvement costs, leasing commissions, or other
expenses which are paid from escrows required by the Loan Documents, any payment or
expense for which-Borrowér was or is to be reimbursed from proceeds of the loan or insurance or
by any third party; federal, state or local income taxes, any non-cash charges such as depreciation
and amortization, and any item of expense otherwise includable in Operating Expenses which is
paid directly by any tenant except real estate taxes paid directly to any taxing authority by any
tenant. Lender’s calculation of the Debt Service Coverage Ratio, NOI, Operating Income,
Operating Expenses and Ad]usted Net Cash Flow shall be conclusive and binding on Borrower
absent manifest error. S

Section 3.18. ERISA. . Borrower shall not engage in any transaction which
would cause any obligation, or action-taken or to be taken, bereunder (or the exercise by Lender
of any of its rights under the Note, this Security-Instrument or the other Loan Documents) to be a
non-exempt {(under a statutory or administrative class exemption) prohibited transaction under
the Employee Retirement Income Security Act of 1974, as amended (“ERISA™). Borrower shall
deliver to Lender such certifications or other evidence from time to time throughout the term of
the Loan, as requested by Lender in its sole discretion, that (a) Borrower is not an “employee
benefit plan” as defined in Section 3(3) of ERISA; which is subject to Title I of ERISA, or a
“governmental plan” within the meaning of Section 3(32) of ERISA; (b) Borrower is not subject
to any state or commonwealth statute regulating - investments of, or fiduciary obligations with
respect to, governmental plans; and (c) one or more of the fbllowing circumstances is true:

(1) Equity interests in Borrower are pubhcly offered securities, within
the meaning of 29 C.F.R. §2510.3-101(b)(2), ' .

(i}  Less than twenty-five percent (75%:) of each outstanding class of
equity interests in Borrower is held by “benefit plan mvestors w1thm the meaning of 29
C.FR. §2510.3-101(H)(2); or :

(iii) Borrower qualifies as an “operating cdnipany’ or an real estate
operating company” within the meaning of 29 C.F.R. §2510.3-101(c) or (e)

Section 3.19. Debt Cancellation. Borrower shall not cancel or: otherwme forgive
or release any claim or debt (other than termination of Leases in accordance herewnh) owed to
Borrower by any Person, except for adequate consideration and in the ordmary course of
Borrower’s business. : -

Section 3.20. Distributions. Borrower agrees that there shall be no distributions ©
to any of its direct or indirect owners (legal or beneficial) until Borrower satisfies all of its then: .~
current due and payable obligations hereunder and under the other Loan Documents, including
without limitation, Borrower’s obligation to pay debt service due in connection with the Loan,
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' deposns mto reserve and escrow funds required pursuant to the Loan Documents, maintenance
costs; and-operating expenses of the Property set forth in the budget previously submitted to and,
if reqmred pursuant to the terms hereof, approved by Lender.

_ Seetlon 3.21. Material Agreements. Borrower shall (a) promptly perform and/or
observe in all material respects, all of the covenants and agreements required to be performed
and observed by it under the Material Agreements (defined below) and do all things necessary to
preserve and to keep ummpalred its material rights thereunder; (b) promptly notify Lender of any
material default under the: Material Agreements of which it is aware; (c) promptly deliver to
Lender a copy of each financial statement, business plan, capital expenditures plan, notice, report
and estimate received by, it under the Material Agreements; (d) enforce the performance and
observance of all of the covenants and agreements required to be performed and/or observed
under the Material Agreements in a commercially reasonable manner; (e) cause the Property to
be operated, in all material respects, in accordance with the Material Agreements; and (f) not,
without the prior written consent of Lender (i) enter into any new Material Agreement or execute
modifications to any existing Material Agreements, (ii) swrrender, terminate or cancel the
Material Agreements, (iii) reduce or consent to the reduction of the term of the Material
Agreements, (iv) increase or consent to ‘the increase of the amount of any charges under the
Material Agreements, (v) otherwisc modify, change, supplement, alter or amend, or waive or
release any of its rights and remedies under, the Material Agreements in any material respect or
{vi) following the occurrence and during the continuance of an Event of Default, exercise any
rights, make any decisions, grant any approvals or otherwise take any action under the Matenal
Agreements. For the purposes of this Security Instrument, “Material Agreements” shall mean
each contract and agreement relating to the ownership, management, development, use,
operation, leasing, maintenance, repair or improvement of the Property, other than the property
management agreement relating to the Property, if any, and the Leases, as to which either (i)
there is an obligation of Borrower to pay more than $20,000-per annum; or (ii) the term thereof
extends beyond one year (unless cancelable on thirty (30) days or: less notice without requiring
the payment of termination fees or payments of any kind). . -

ARTICLE IV. R
SPECIAL COVENANTS

Borrower covenants and agrees that:

Section 4.1, Property Use, The Property shall be used only for a retail
shopping center, and for no other use, without the prior written consent of Lender -

Section 4.2.  Single Purpose Entity. It has not since the date o'f 1ts fqhnation
and shall not: T

(a)  fail to be organized solely for the purpose of (i) acquiring; developing;
owning, managing or operating the Property, (11) entering into this Security Agreement and the
documents related hereto, and (iii) engaging in any activity that is incidental, necessary or
appropriate to accomplish the foregoing; o
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o (b) engage in any business or activity other than the ownership, operation and
mamtenance of the Property, and activities incidental thereto;

_ (30) acquire or own any material assets other than (i) the Property, and (i1) such
incidental Personal Property as may be necessary for the operation of the Property;

(d) ' merge into or consolidate with any Person or dissolve, terminate or
liquidate in Wholc or in‘part, transfer or otherwise dispose of all or substantially all of its assets
or change its legal structure

(e) fall to preserve its existence as an entity duly organized, validly existing
and in good standing (if applicable) under the laws of the jurisdiction of its orgamzatlon or
formation, and qualification to-do business in the state where the Property is located, if
applicable, or without the prior written consent of Lender, amend, modify, terminate or fail to
comply with the provisions of Borrower’s Partnership Agreement, Articles or Certificate of
Incorporation, Articles ofOrganization, Certificate of Formation, Operating Agreement or
similar organizational documents as the case may be;

§3) own, form or acqulre any subsidiary or make any investment in, any
Person; S

() commingle its ass_e't_é with the assets of any of its members, general
partners, affiliates, principals or of any other Person nor fail to hold ail of its assets in its own
name; - :

(h)  incur any debt, secured or. unsecured, direct or contingent (including
guarantecing any obligation), other than the Debt, ‘except for.trade payables in the ordinary
course of its business of owning and operating the PrOperly, prov1ded that such debt is not
evidenced by a note and is paid when due;

(1) become insolvent or fail to pay its debts and hab111t1€:s from its assets as
the same shall become due; i

)] fail to maintain its records, books of account and bank accounts separate
and apart from those of the members, partners, principals and affiliates. of Borrower, the affiliates
of a member, partner or principal of Borrower, and any other Person or fall to mamtam such
books and records in the ordinary course of its business;

(k) enter into any contract or agreement with any menibet_,--":ge'ne-ral partner,
principal or affiliate of Borrower, Guarantor or Indemnitor, or any membef, general partner,
principal or affiliate thereof, except upon terms and conditions that are 1ntnns1¢ally fair,
commercially reasonable and substantiaily similar to those that would be available on an-arms-
length basis with third parties other than any member, general partner, principal or affiliate of ..

Borrower, Guarantor or Indemnitor, or any member, general partner, principal or afﬁhate
thereof; :

(1) seek the dissolution or winding up in whole, or in part, of Borrower,
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- {m) fail to correct any known misunderstandings regarding the separate
1dent1ty of Borrower from any member, general partner, principal or affiliate thereof or any other
person;

(n) guaranty or become obligated for the debts of any other Person or hold out
its credlt as bemg able to satisfy the debts of another Person;

 (0).- ___make any loans or advances to any third party, including any member,
general partner, principal or affiliate of Borrower, or any member, general partner, principal or
affiliate thereof, nor buy or hold evidence of indebtedness issued by any other Person (other than
cash or investment grade securities);

(®) -;Il"ail".to__'_ﬁ-le- its own tax returns nor file a consolidated federal income tax
return with any other entify; unless required by law;

(@) fail to-hold itself out to the public as a legal entity separate and distinct
from any other entity or person, fail to conduct its business solely in its own name, mislead
others as to the identity with which such other party is transacting business, or suggest that
Borrower is responsible for the debts of any third party (including any member general partner,
principal or affiliate of Borrower, or any member general partner, principal or affiliate thereof);

(r) fail to maintain adequate capital for the normal obligations reascnably
foreseeable in a business of its size and- character and in light of its contemplated business
operations; S

(s) share any common logo "o.fith.or holci itself out as or be considered as a
department or division of (i) any general partner;. principal; member or affiliate of Borrower,
(ii) any affiliate of a general partner, principal or member of Borrower or (iii} any other Person;

(t) fail to maintain separatc ﬁnanCIa_l' ._s_tatemer_l_t_s__ and accounting records,
showing its assets and liabilities separate and apart from thoSe-of any, other Person;

(u)  have its assets listed on the financial statement of any other entity;
(v) fail to observe all applicable orgamzatmnal formahtles
(w)  fail to pay the salaries of its own employees (if a'ny) -fr'om' ifs-de funds;

(x) fail to maintain a sufficient number of employees m 11ght of its
contemplated business operations; i

) fail to allocate fairly and reasonably any overhead expenses that are é}ia}éd
with an affiliate, including paying for office space and services performed by any employee of an
affiliate; "

(z)  fail to use separate stationery, invoices, and checks bearing its own name; o
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{aa) pledge its assets for the benefit of any other Person, other than in
cormecnon w1th the loan secured hereby;

(bb) acquire the obligations or securities of any member, general partner,
prmelpal or aftlhate of Borrower, Guarantor or Indemnitor, or any member, general partner,
principal or afﬁhate thereof

(cc) fall to maintain its assets in such a manner that it will not be costly or
difficult to segregate ascertam or identify its individual assets from those of any other entity;

(dd) have any obligation to indemnify its partners, officers, directors or
members, as the case mdy.be, or have such an obligation only if it is fully subordinated to the
Debt and will not constitute a claim: against it in the event that cash flow in excess of the amount
required to pay the Debt is insufficient to pay such obligation;

{ee) fail, 0 the _fu'l__l"est extent permitted by law, to consider the interests of its
creditors in connection with all actions if such entity is a corporation;

(ff)  have any of 1ts obllgatlons guaranteed by any member, general partner,
principal or affiliate except Guarantor or, Indemmtor

{gg) if Borrower is a smgle member limited liability company, fail to be
organized in the State of Delaware; or

(hh)  if Borrower is a single member limited liability company, fail to have a
springing member which, upon the dissolution: of the sole member of Borrower or the
withdrawal or the disassociation of such sole member from Bom:)wer shall immediately become
the sole member of Borrower. :

(i)  In the event Borrower is a single-member Delaware limited liability
company, the limited liability company agreement of Borrower (the “LLC Agreement”) shall
provide that (i) upon the occurrence of any event that causes the last remaining member of
Borrower (“Membet™) to cease to be the member of Borrower (other than (A) upon an
assignment by Member of all of its limited liability company. ititerest-in-Borrower and the
admission of the transferee in accordance with the Loan Documents and the LLC. Agreement, or
(B) the resignation of Member and the admission of an additional r_pem_ber_of Borrower in
accordance with the terms of the Loan Documents and the LLC Agreement), any Person acting
as Independent Director of Borrower shall, without any action of any -other-Person and
simultaneously with the Member ceasing to be the member of Borrower automatically be
admitted to Borrower as a member with a 0% economic interest (“Special Member™) and shall
continue Borrower without dissolution and (ji) Special Member may not resign from Borrower
or transfer its rights as Special Member unless a successor Special Member has been’ admmed to
Borrower as a Special Member in accordance with requirements of Delaware law. - "The LLC.~
Agreement shall further provide that (i) Special Member shall automatically cease to be'a
member of Borrower upon the admission to Borrower of the first substitute member, (ii) Special /.~
Member shall be a member of Borrower that has no interest in the profits, losses and capital of .+~
Borrower and has no right to receive any distributions of the assets of Borrower, (iii) pursuant to:
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e the apphcable provisions of the limited liability company act of the State of Delaware (as
applicable, the “Act™), Spec1a1 Member shall not be required to make any capital contributions to
Borrower “and"shall not receive a limited liability company interest in Borrower, (iv) Special
Member in its capac1ty as Special Member, may not bind Borrower and (v) except as required
by any mandatory provision of the Act, Special Member, in its capacity as Special Member, shall
have no right 10 vote on, approve or otherwise consent to any action by, or matter relating to,
Borrower including, without limitation, the merger, consolidation or conversion of Borrower;
provided, however, such prohibition shall not limit the obligations of Special Member to vote on
such matters requu'ed by the Loan Documents or the LLC Agreement. In order to implement the
admission to Borrower-of Special Member, Special Member shall execute a counterpart to the
LLC Agreement. Prior to-its-admission to Borrower as Special Member, Special Member shall
not be a member of Borrower. -

() In the event Borrower is a single-member Delaware limited liability
company , the LLC Agreement shall further provide that (i) upon the occurrence of any event
that causes the Member to cease to bé a member of Borrower to the fullest extent permitted by
law, the personal representative of Member shall, within ninety (90) days after the occurrence of
the event that terminated the continued tmembership of Member in Borrower agree in writing (A)
to continue Borrower and (B) to the admission. of the personal representative or its nominee or
designee, as the case may be, as a substitute member of Borrower effective as of the occurrence
of the event that terminated the continued miembership of Member in Borrower, (ii) any action
initiated by or brought against Member- or Special Member under any laws relating to
bankruptcy, insolvency or creditors rights (collectively, “Creditors Rights Laws™) shall not cause
Member or Special Member to cease to be a member-of Borrower and upon the occurrence of
such an event, the business of Borrower shall continue without dissolution and (iii) each of
Member and Special Member waives any right it might have to agree in writing to dissolve
Borrower upon the occurrence of any action initiated by or, broﬁght against Member or Special
Member under any Creditors Rights Laws, or the occurrence of an event that causes Member or
Special Member to cease to be a member of Borrower ;

(kk)  Not later than ninety (90) days after and as'of the end of each fiscal year of
Borrower and at any other time upon request from Lender, Borrower shall provide an officer’s
certificate certifying as to Borrower’s continued compliance with the terms of this Section 4.2
and the terms of the cash management agreement executed by Borrower iti connection with the
Loan (the “Cash Management Agreement”). Additionally, Borrower shall pravide Lender with
such other evidence of Borrower’s compliance with this Section 4.2 and- the terms of the Cash
Management Agreement as Lender may reasonably request from time to time.. ..~ -~

ARTICLE V.
REPRESENTATIONS AND WARRANTIES

Borrower represents and warrants to Lender that:

Section 5.1. Warranty of Title. Borrower has good title to the Property andhas =~
the right to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the same’ -
and that Borrower possesses an unencumbered fee simple absolute estate in the Land and the .
Improvements and that it owns the Property free and clear of all liens, encumbrances and charges

n

Skagit County Auditor
41212012 Page 33 of 89 2:58PM



“whatsoever except for those exceptions shown in the title insurance policy insuring the lien of
this Security Instrument (the “Permitted Exceptions™). Borrower shall forever warrant, defend
and preserve the title and the validity and priority of the lien of this Security Instrument and shall
forever warrant and defend the same to Lender and/or Trustee against the claims of all Persons
whomsoever

Sactlon 5.2, Legal Status and Authority. (a) Borrower (i) is duly organized,
validly exi’stmg and in-good standing under the laws of its state of organization or incorporation;
(i) is duly qualified to transact business and is in good standing in the state where the Property is
located; (iii) has all necessary approvals, governmental and otherwise, and full power and
authority to own, operate and lease the Property; and (iv) is in compliance with all Prescribed
Laws. Borrower (and the undersigned representative of Bormrower, if any) has full power,
authority and legal right to execute this Security Instrument, and to mortgage, grant, bargain,
sell, pledge, assign, warrant, transfer and convey the Property pursuant to the terms hereof and to
keep and observe all of the terms of this'Security Instrument on Borrower’s part 1o be performed.

b Borrower’s-exact legal name is correctly set forth in the first paragraph of
this Security Instrument. Borrower is-an organization of the type specified in the first paragraph
of this Security Instrument. Borrower is incorperated in or organized under the laws of the state
specified in the first paragraph of this Security Instrument. Borrower’s principal place of
business and chief executive office, and the place where Borrower keeps its books and records,
including recorded data of any kind or nature, regardless of the medium or recording, including
software, writings, plans, specifications and schematics, has been for the preceding four (4)
months (or, if less than four (4) months, the entire périod of the existence of Borrower) and will
continue to be the address of Borrower set forth in the first paragraph of this Security Instrument
(unless Borrower notifies Lender in writing at least thirty (30) days prior to the date of such
change). Borrower’s orgamzatlonal identification number, if any, assigned by the state of
incorporation or organization is 3903624 .

Section 5.3.  Validity of Documents. - {(a) The execution, delivery and
performance of the Note, this Security Instrument and the other Loah Documents and the
borrowing evidenced by the Note (i) are within the power and authority of Borrower; (ii) have
been authorized by all requisite organizational action; (jii) have received all‘necessary approvals
and consents, corporate, governmental or otherwise; (iv) will not violate; conflict with, result in a
breach of or constitute (with notice or lapse of time, or both) a material default under any
provision of law, any order or judgment of any court or governmental authorlty, the articles of
incorporation, by-laws partnersh1p or trust agreement, articles of orgamzatlon, operating
agreement, or other governing instrument of Borrower, or any indenture, agreement or other
instrument to which Borrower is a party or by which it or any of its assets or-the Property is or
may be bound or affected; (v) will not result in the creation or imposition of any lien, charge or
encumbrance whatsoever upon any of its assets, except the lien and security interest created
hereby; and (vi) will not require any authorization or license from, or any filing “with, . any .
governmental or other body (except for the recordation of this Security Instrument in appropriate = -
land records in the state or commonwealth where the Property is located and except for Uniform < -
Commercial Code filings relating to the security interest created hereby); and (b) to the bestf' A
knowledge of Borrower, the Note, this Security Instrument and the other Loan Documents.
constitute the legal, valid and binding obligations of Borrower.
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Section 5.4. Litigation. There is no action, suit or proceeding, judicial,
admmlstratwe or otherwise (including any condemnation or similar proceeding), pending or, to
the best-of Borrower’s knowledge, threatened or contemplated against Borrower, a Guarantor, if
any, an Indemnitor, if any, or against or affecting the Property that (a) has not been disclosed to
Lender by Borrower in writing, and has a material adverse affect on the Property or Borrower’s,
any Giiarantor’s. or ‘any Indemnitor’s ability to perform its obligations under the Note, this
Security Instrument orthe other Loan Documents, or (b) is not adequately covered by insurance,
each as determined by Lender in its sole discretion.

Section “_575: - Status of Property.

(a)  Borrower-has obtained all necessary certificates, licenses and other
approvals, governmental and otherwise, necessary for the operation of the Property and the
conduet of its business and-all required zoning, building code, land use, environmental and other
similar permits or approvals, all of which are in full force and effect as of the date hereof and not
subject to revocation, s uspensmn forfelture or modification.

(b) The Property and the present and contemplated use and occupancy thereof
are in full compliance with all applicable zoning ordinances, building codes, land use laws,
_Environmental Laws, Prescribed Laws and othersimilar laws.

(© The Property is:':: §'efved by all utilities required for the current or
contemplated use thereof. All utility service is provided by public utilities and the Property has
accepted or is equipped to accept such utility service.~ . -

(d)  All public roads and stréetsﬂ._.nec_eseai:"y for service of and access to the
Property for the current or contemplated use thereof have begn-completed, are serviceable and
all-weather and are physically and legally open for use by the public.

(e) The Property 1s served by public waﬁer an_(:_i" sewer systems.
(f) The Property is free from damage caused ;-by’ﬁre of other casualty.

{g)  All costs and expenses of any and all’ iab’i:"ir, mateﬁals supplies and
equipment used in the construction of the Improvements have been pald in full

(h) Borrower has paid in full for, and is the owner of atl furmshmgs, fixtures
and equipment (other than tenants’ property) used in connection with the’ operation of the
Property, free and clear of any and all security interests, liens or encumbrances except the lien
and security interest created hereby. T

(i) All liquid and solid waste dlsposal sept1c and sewer systems Iocated on
the Property are in a good and safe condition and repair and in compliance with all Apphcable__. _
Laws. '

{) No portion of the Improvements is located in an area identified "bjf'the'___'. o
Secretary of Housing and Urban Development or any successor thereto as an area having special .-
flood hazards pursuant to the Flood Insurance Acts or, if any portion of the Improvements"is
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e loeaied':.\#ithin such area, Borrower has obtained and will maintain the insurance prescribed in
Section 3.3 -hereof.

(k) All the Improvements lie within the boundaries of the Land.

T Sectlon 5.6. No Foreign Person. Borrower is not a “foreign person” within the
meaning of" Sectlon 1445(£)(3) of the Internal Revenue Code of 1986, as amended and the related
Treasury Department regulaﬂons

Sectlon 5. 7 - Separate Tax Lot. The Property is assessed for real estate tax
purposes as one or more wholly independent tax lot or lots, separate from any adjoining land or
improvements not constituting a part of such lot or lots, and no other land or improvements is
assessed and taxed to'gether’w.ith the Property or any portion therecof.

Section 5.8, Leases (a) Except as disclosed in the rent roll for the Property
delivered to and approved by Lender in writing prior to the date hereof, (i) Borrower is the sole
owner of the entire lessor’s interest in the Leases; (ii) the Leases are valid and enforceable and in
full force and effect; (iii) all of the-Teases are arms-length agreements with bona fide,
independent third parties; (iv) no party under any Lease is in default; (v) all Rents due have been
paid in full; (vi) the terms of all alterations; modifications and amendments to the Leases are
reflected in the certified occupancy statement delivered to and approved by Lender; (vii) none of
the Rents reserved in the Leases have .been assigned or otherwise pledged or hypothecated,;
(viii) none of the Rents have been collected for more than one (1) month in advance (except a
security deposit shall not be deemed rent collected in advance) (ix) the premises demised under
the Leases have been completed and the tenants under the Leases have accepted the same and
have taken possession of the same on a rent-paying basis; (x) there exist no offsets or defenses to
the payment of any portion of the Rents and Borrower has-no monetary obligation to any tenant
under any Lease; (xi) Borrower has received no notice from any-tenant challenging the validity
or enforceability of any Lease; (xii) there are no agreements with the tenants under the Leases
other than expressly set forth in each Lease; (xiii) the Leases are valid and enforceable against
Borrower and the tenants set forth therein; (xiv) no Lease contains an Gption to purchase, right of
first refusal to purchase, or any other similar provision; (xv) no Person has any possessory
interest in, or right to occupy, the Property except under and:pursuant to'a Lease; (xvi) each
Lease is subordinate to this Security Instrument, either pursuant to its terms or a recordable
subordination agreement; (xvii) no Lease has the benefit of a non-disturbance agreement that
would be considered unacceptable to prudent institutional lenders, (x¥iii)-all-secuirity deposits
relating to the Leases reflected on the certified rent roll delivered 1o Lender have been collected
by Borrower; and (xix) no brokerage commissions or finders fees are due and payable regardmg
any Lease. )

(b) Notwithstanding anything contained herein to the contrary’, Borroivei* shall
not willfully withhold from Lender any information regarding renewal, extension;. amendment
modification, waiver of provisions of, termination, rental reduction of, surrender of space ‘of, or” __
shortening of the term of, any Lease during the term of the Loan. Borrower further covenants .
and agrees that all tenants at the Property as of the date hereof are in physical occupancy. of the .~
premises demised under their Leases, are paying full rent under their Leases, and have not .~ °
exercised any right to “go dark” that they may have under the provisions of their Leases.

L
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L B(').rr(_)w:er further agrees to provide Lender with writien notice of a tenant “going dark™ under
such. tenant’s lease within five (5) Business Days after such tenant “goes dark™ and Borrower’s
failure to provide such notice shall constitute an Event of Default under this Security Instrument.

- Section 5.9.  Financial Condition. {(a) (1) Borrower is solvent, and no
bankruptcy, reorgamzanon insolvency or similar proceeding under any state or federal law with
respect to Borrower has been initiated, and (ii) Borrower has received reasonably equivalent
value for the granting of this Security Instrument.

{(b) <" ".No petition in bankruptcy has ever been filed by or against Borrower, any
Guarantor, any Indemnitor or’ any related entity, or any principal, general partner or member
thereof, in the last sevcn"(?)"years, and neither Borrower, any Guarantor, any Indemnitor nor any
related entity, or any principal, general partner or member thereof, in the Jast seven (7) years has
ever made any assignment for the benefit of creditors or taken advantage of any insolvency act or
any act for the benefit of debtors '

Section 5.10. Busmess Purpose The loan evidenced by the Note secured by the
Security Instrument and the other Loan Documents (the “Loan™) is solely for the business
purpose of Borrower, and is not for pérsonal, family, household, or agricultural purposes. The
Property is not used principally for agriciltural or farming purposes.

Section 5.11. Taxes, Borrower, any Guarantor and any Indemnitor have filed all
federal, state, county, municipal, and city.income and other tax returns required to have been
filed by them and have paid all taxes and related liabilitics which have become due pursuant to
such returns or pursuant to any assessments received by them. Neither Borrower, any Guarantor
nor any Indemnitor knows of any basis for any addltlonal assessment in respect of any such taxes
and related liabilities for prior years. :

Section 5.12. Mailing Address. Borrower $ mallmg address, as set forth in the
opening paragraph hereof or as changed in accordance w1th the prowsmns hereof, 1s true and
correct. P _

Section 5.13. No Change in Facis or Circumstances. AL information in the
application for the Loan submitted to Lender (the “Loan Application™) and in all financing
statements, rent rolls, reports, certificates and other documents submittedin connection with the
Loan Application or in satisfaction of the terms thereof, are accurate, complete. and. correct in all
respects. There has been no adverse change in any condition, fact, circumstance or event that
would make any such information inaccurate, incomplete or otherwise rmsleadmg

Section 5.14, Disclosure. Borrower has disclosed to Lender- all materlal facts
and has not failed to disclose any material fact that could cause any representatwn or warranty
made herein to be materially misleading. _

Section 5.15. Third Party Representations. Each of the representations “and thé.
warranties made by each Guarantor and Indemnitor herein or in any Loan Document(s)-1 is true
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Section 5.16. Illegal Activity. No portion of the Property has been or will be
purchased improved, equipped or furnished with proceeds of any illegal activity and to the best
of Berrower’s knowledge, there are no illegal activities or activities relating to controlled
substance at the Property

Sectmn 5.17. Regulations T. U and X. Borrower does not own any "margin
stock™ as suq_h term is defined in Regulation U of the Board of Governors of the Federal Reserve
System (12 CFR Part 221), as amended. Borrower will not use any part of the proceeds from the
loan to be made under this Security Instrument (a) directly or indirectly, to purchase or carry any
such stock or to. Teduce or retire any Obligations originally incurred to purchase any such stock
within the meaning of such Regulation, (b) so as to involve Borrower in a violation of
Regulation T, U or X of such Board (12 CFR Parts 220, 221 and 224), as amended, or (c) for any
other purpose not permitted by Seetion 7 of the Securities Exchange Act of 1934, as amended, or
any of the rules and regulations respecting the extension of credit promulgated thereunder.

Section 5.18." No Plan  Assets. As of the date hereof and throughout the term of
the Loan (a) Borrower is not and will hot be an “employee benefit plan,” as defined in
Section 3(3) of ERISA, subject to Title I of ERISA, (b) none of the assets of Borrower
constitutes or will constitute “plan asséts” of one or more such plans within the meaning of 29
C.F.R. Section 2510.3-101, (c) Borrower is not-and will not be a “governmental plan” within the
meaning of Section 3(32) of ERISA, and (d) transactions by or with Borrower are not and will
not be subject to any state statute rcgulatmg investments of or fiduciary obligations with respect
to, governmental plans. :

Section 5.19. No Change in Facts or Circumstances; Disclosure. There has been
no material adverse change in any condition, fact, circumstance or event that would make the
financial statements, rent rolls, reports, certificates or other documents submitted in connection
with the Loan inaccurate, incomplete or otherwise mlsleadmg in. .any material respect or that
otherwise materially and adversely affects the business operatlons or the financial condition of
Borrower or the Property. :

Section 5.20. Management Agreement. The property management agreement
for which Landmark Real Estate Management, LLC manages the Property (“Management
Agreement™) is in full force and effect and there is no default thereunder by any party thereto and
no event has occurred that, with the passage of time and/or the giving’of notice would constitute
a default thereunder. The Management Agreement was entered into on commer01ally reasonable
terms. :

Section 5.21. Perfection of Accounts, Borrower hereby rep'r'é.sésnt's'__aﬁd‘_\#arrants
to Lender that: o

(a)  This Security Instrument, together with the other Loan Documents, create
a valid and contmumg security interest (as defined in the Uniform Commercial Code) in the
Accounts (as defined in the Cash Management Agreement) in favor of Lender, which security /
interest is prior to all other liens and is enforceable as such against creditors of and purchasers’ -~
from Borrower. Other than in connection with this Security Instrument and the other Loan .~ °

Documents;
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_ : (b) The Accounts constitute “deposit accounts” or “securities accounts”
wrthm the- meamng of the Uniform Commercial Code as set forth in the Cash Management
Agreement

'Section 5.22. Intentionally Deleted.

Sectlon 5.23. Material Agreements. With respect to each Material Agreement,
Borrower hereby represents that (a) each Material Agreement is in full force and effect and has
not been amended, restated, replaced or otherwise modified (except, in each case, as expressly
set forth herein,(b) there are no defaults under any Material Agreement by any party thereto and,
to borrower’s knowledge, no event has occurred which, but for the passage of time, the giving of
notice, or both, would constitute a default under any Material Agreement, (c) all payments and
other sums due and payablc under.the Material Agreements have been paid in full, (d) no party to
any Material Agreement has commenced any action or given or received any notice for the
purpose of terminating any Material Agreement, and () the representations made in any estoppel
or similar document delivered with respect to any Material Agreement in connection with the
Loan are true, complete and correct and are: hereby incorporated by reference as if fully set forth
berein. : :

Section 5.24. Ilegal Act-ivity..-berfeiture.

{a)  No portion of th’é____"Propert}f has been or will be purchased, improved,
equipped or furnished with proceeds of*- zihy illegal activity and to the best of Borrower’s
knowledge, there are no illegal activities or actrvrtles relatmg to controlled substances at the

Property.

(b)  There has not been and shall never be committed by Borrower or any
other Person in occupancy of or involved with the operation or-use of the Property any act or
omission affording the federal government or any state or local government the right of forfeiture
as against the Property or any part thercof or any monies: pald in_performance of Borrower’s
obligations under this Security Instrument, the Note, or the other L.oan Documents. Borrower
hereby covenants and agrees not to commit, permit or suffer to ex1st any act or omission
affording such right of forfeiture.

Section 5.25. Guarantor Representations.  Borrower hereby. represents and
warrants that, as of the date hereof and continuing thereafter for the term of the Loan, the
representations and warranties set forth in Sections 5.13, 5.14, 5.15, 5.19 and 5. 22 are true and
correct with respect to Guarantor, as the same are applicable to such party, Wherever the term
“Borrower” is used in each of the foregoing Sections it shall be deemed to be ‘Guarantor” with
respect to each such party. & -

Section 5.26. Embargoed Person. As of the date hereof and .at -all times
throughout the term of the Loan, including after giving effect to any transfers of: 1nterests
permitted pursuant to the Loan Documents, (a) none of the funds or other assets of Borrower,
Sponsor or Guarantor constitute property of, or are beneficially owned, directly or indirectly; by
any Person subject to trade restrictions under U.S. law, including but not limited to, the
International Emergency Economic Powers Act, 50 U.S.C. §§ 1701 et seq., The Trading with the ™
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e Enemy Act 50 U.S.C. App. 1 et seq., and any Executive Orders or regulations promulgated
thereunder with the result that the investment in Borrower and/or Guarantor, as applicable
{(whether directly or indirectly), is prohibited by Applicable Laws or the Loan made by Lender is
in violation of Applicable Laws (“Embargoed Person™); (b) no Embargoed Person has any
interest of any-nature whatsoever in Borrower or Guarantor, as applicable, with the result that the
investrient in Borrower and/or Guarantor, as applicable (whether directly or indirectly), is
prohibited -by Applicable Laws or the Loan is in violation of Applicable Laws; and (c) none of
the funds of Borrower or Guarantor, as applicable, have been derived from any unlawful activity
with the result that the investment in Borrower and/or Guarantor, as applicable {whether directly
or indirectly), is prohibited by Applicable Laws or the Loan is in violation of Applicable Laws.

Section 5 27 Patriot Act.

{a) All capitalized words and phrases and all defined terms used in the USA
Patriot Act of 2001, 107 Public Law.56 (October 26, 2001) and in other statutes and all orders,
rules and regulations of the¢ United. States government and its various executive departments,
agencies and offices related to the subject matter of the Patriot Act, including Executive Order
13224 effective September 24, 2001 (collectively referred to in this Section only as the “Patriot
Act”) are incorporated into this Section: Borrower hereby represents and warrants that Borrower
and Guarantor and each and every Person affiliated with Borrower and/or Guarantor or that to
Borrower’s knowledge has an economic interest in Borrower, or, to Borrower’s knowledge, that
has or will have an interest in the transaction contemplated by this Agreement or in the Property
or will participate, in any manner whatsoever, in the Loan, is: (i) not @ “blocked” Person listed
in the Annex to Executive Order Nos. 12947, 13099 and. 13224 and all modifications thereto or
thereof (as used in this Section only, the “Annex™); (ii) in full compliance with the requirements
of the Patriot Act and all other requirements contained in the rules and regulations of the Office
of Foreign Assets Control, Department of the Treasury (asused in this Section only, “OFAC”);
(iii) operated under policies, procedures and practices, if ‘any, that are in compliance with the
Patriot Act and available to Lender for their review and iﬂspection during normal business hours
and upon reasonable prior notice; (iv) not in receipt of any notice from-the Secretary of State or
the Attorney General of the United States or any other department -agency or office of the United
States claiming a violation or possible violation of the Patriot Act; (v) not listed as a Specially
Designated Terrorist or as a “blocked” Person on any lists maintained by___the OFAC pursuant to
the Patriot Act or any other list of terrorists or terrorist organizations maintained pursuant to any
of the rules and regulations of the OFAC issued pursuant to the Patriot Act or on any other list of
terrorists or terrorist organizations maintained pursuant to the Patriot Act; (vi)'not-a Person who
has been determined by competent authority to be subject to any of the pfohibitit)ns contained in
the Patriot Act; and (vii) not owned or controlled by or now acting and or ‘will -in the future act
for or on behalf of any Person named in the Annex or any other list promulgated urider the
Patriot Act or any other Person who has been determined to be subject to the. pr0h1b1t10ns
contained in the Patriot Act. Borrower covenants and agrees that in the event Borrower receives
any notice that Borrower or Guarantor (or any of their respective beneficial owners; afﬁllates or_ .
participants) or any Person that has an interest in the Property become listed on the Annex or any
other list promulgated under the Patriot Act or is indicted, arraigned, or custodially detained on +
charges involving money laundering or predicate crimes to money laundering, Borrower shall .~
immediately notify Lender. At Lenders’ option, it shall be an Event of Default hereunder it~
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._._._.'Bo'_r_r:_(_mféf, Guarantor or any other party to any Loan Document becomes listed on any list
promulgated under the Patriot Act or is indicted, arraigned or custodially detained on charges
involving money laundering or predicate crimes to money laundering.

* Ab)~  The Patriot Act requires all financial institutions to obtain, verify and
record certam information that identifies individuals or business entities which open an
“account” with such financial institution. Consequently, Lender may from time-to-time request,
and Borrower shall provide to Lender, Borrower’s name, address, tax identification number
and/or such other. identification information as shall be necessary for Lender to comply with
federal law. An “account™ for this purpose may include, without limitation, a deposit account,
cash management service;” a-transaction or asset account, a credit account, a loan or other
extension of credit, and/or other ﬁnanmal services product.

Sectlon 5.285. Survn_f:al of Representations. The representations and warrantics
set forth in Article V shall survive for so long as any amount remains payable to Lender under
this Agreement or any of the other Loan Documents.

Section 5.29. No.Breach of Fiduciary Duty. No Person currently owning a direct
or indirect membership or partnership interest in Borrower (nor any past or current affiliate of
such Person), has breached any fiduciary duty owed by such Person to any other Person now or
previously owning a direct or indirect membershlp or partnership interest in Borrower or any
prior owner of the Property.

ARTICLE VI,
OBLIGATIONS AND RELIANCE

Section 6.1.  Relationship of Borrewer and Lender. The relationship between
Borrower and Lender is solely that of debtor and creditor, -and Lender has no fiduciary or other
special relationship with Borrower, and no term or condition of any of the Note, this Security
Instrument and the other Loan Documents shall be construed so as to deem the relationship
between Borrower and Lender to be other than that of debtor'and.-ci%cditor. -

Section 6.2. No Reliance on Lender. The members general partners, principals
and (if Borrower is a trust) beneficial owners of Borrower are experlenced in the ownership and
operation of properties similar to the Property, and Borrower and Lender ‘are relying solely upon
such expertise and business plan in connection with the ownership and operation of the Property.
Borrower is not relying on Lender’s expertise, business acumen or advice in connectlon with the

Property.

Section 6.3. No_Lender Obligations. Notwithstanding the- provisions of
Subsections 1.1(f) and (1) or Section 1.2, Lender is not undertaking the performance. of (i}.any
obligations under the Leases; or (ii) any obligations with respect to such agreements, contracts;
certificates, instruments, franchises, permits, trademarks, licenses and other documents:.” By
accepting or approving anything required to be observed, performed or fulfilled or to be given to' /
Lender pursuant to this Security Instrument, the Note or the other Loan Documents, including
without limitation, any officer’s certificate, balance sheet, statement of profit and loss or other - -
financial statement, survey, appraisal, or insurance policy, Lender shall not be deemed to have

W

Skagit County Auditor
412/2012 Page 41 of 69 2:58PM

-35-



i wér_i:ja-nt:éd, consented to, or affirmed the sufficiency, the legality or effectiveness of same, and
such acceptance or approval thereof shall not constitute any warranty or affirmation with respect
thereto by 'Leri’der

e Sectlon 6.4. Reliance. Borrower recognizes and acknowledges that in
acceptmg thic Note, this Security Instrument and the other Loan Documents, Lender is express]y
and pnma_nly relying on the truth and accuracy of the warranties and representations set forth in
Article 5 and Article 12 without any obligation to investigate the Property and notwithstanding
any investigation of the Property by Lender; that such reliance existed on the part of Lender prior
to the date hereof; that the warranties and representations are a material inducement to Lender in
accepting the Note, this Sccurlty Instrument and the other Loan Documents; and that Lender
would not be willing to make the Loan and accept this Security Instrument in the absence of the
warranties and representations as set forth in Article 5 and Article 12.

. “ . ARTICLE VIL
' FURTHER ASSURANCES

Section 7.1.  Recording of Security Instrument, etc. Borrower forthwith upon
the execution and delivery of this Security Instrument and thereafter, from time to time, will
cause this Security Instrument and any of the other Loan Documents creating a lien or security
interest or evidencing the lien hereof uporn the Property and each instrument of further assurance
to be filed, registered or recorded in such manner and in such places as may be required by any
present or future law in order to publish notice of and fully to protect and perfect the lien or
security interest hereof upon, and the interest of Lender in, the Property. Borrower will pay all
taxes, filing, regisiration or recording fees, and-all expenses incident to the preparation,
execution, acknowledgment and/or recording of the Note, this Security Instrument, the other
Loan Documents, any mote or deed of trust or mortgage supplemental hereto, any security
instrument with respect to the Property and any instrument of further assurance, and any
modification or amendment of the foregoing documents, and all federal, state, commonwealth,
county and municipal taxes, duties, imposts, assessments ‘and charges arising out of or in
connection with the execution and delivery of this Security hlstrument any deed of trust or
mortgage supplemental hereto, any security instrument with' respect. to the Property or any
instrument of further assurance, and any modification or amendment of the foregomg documents,
except where prohibited by law so to do.

Section 7.2. Further Acts, etc. Borrower will, at the cost 0f Borrower, and
without expense to Lender, do, execute, acknowledge and deliver all and every. such further acts,
deeds, conveyances, deeds of trust, mortgages, a351gnments notices of asmgnments transfers
and assurances as Lender shall, from time to time, require, for the better assuring, conveying,
assigning, transferring, and confirming unto Lender and Trustee the Property ‘and rights hereby
deeded, mortgaged, granted, bargained, sold, conveyed, confirmed, pledged, assigned, warranted
and transferred or intended now or hereafter so to be, or which Borrower may be or-may
hereafter become bound to convey or assign to Lender, or for carrying out the infention or
facilitating the performance of the terms of this Security Instrument or for filing, registering or
recording this Security Instrument, or for complying with all Applicable Laws. Borrower, on -~ .
demand, will execute and deliver and hereby authorizes Lender, following 10 days’ notice to
Borrower, fo execute in the name of Borrower or without the signature of Borrower to the extent
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L Lénder ‘may lawfully do so, (i) one or more financing statements (including, without limitation,
initial ﬁnancmg statements, amendments thereto and continuation statements) with or without
the signature “of Borrower as authorized by applicable law, chattel mortgages or other
instruments, (o evidence more effectively the security interest of Lender in the Property, and (ii)
any amendments or modifications to the Note, this Security Instrument and/or the other Loan
Docunients in “order-to correct any scrivener’s errors contained herein or therein, including,
without limitation, any errors with respect to the spelling of Borrower’s name, the address of the
Property, the legal description of the Property and/or the date of execution of the Note, this
Security Instrument and/or the other Loan Documents. Borrower also ratifies its authorization
for Lender to have- filed" any like initial financing statements, amendments thereto and
continuation statements, if filed prior to the date of this Security Instrument. Borrower grants to
Lender an irrevocable pow;:r of attorney coupled with an interest for the purpose of exercising
and perfecting any and all rights and remedies available 1o Lender pursuant to this Section 7.2.
To the extent not prohibited by applicable law, Borrower hereby ratifies all acts Lender has
lawfully done in the past or shall lawﬁ.llly do or cause to be done in the future by virtue of such
power of attorney.

Section 7.3,  Changes mTax Debt Credit and Documentary Stamp Laws,

{a) If any law is enacted or adopted or amended after the date of this Security
Instrument which deducts the Debt from-the value of the Property for the purpose of taxation or
which imposes a tax, either directly or. indirectly, on the Debt or Lender’s interest in the
Property, Borrower will pay the tax, with interest and ‘penalties thereon, if any. If Lender is
advised by counsel chosen by it that the payment of tax by Borrower would be unlawful or
taxable to Lender or unenforceable or provide the basis for a defense of usury, then Lender shall
have the option, exercisable by written notice of not. less than mnety {90) days, to declare the
Debt immediately due and payable. S e

(b) Borrower will not claim or demand or be-entitled to any credit or credits
on account of the Debt for any part of the Taxes or Other-Charges assessed against the Property,
or any part thereof, and no deduction shall otherwise be made orclaimed from the assessed value
of the Property, or any part thereof, for real estate tax purposes by reason of this Security
Instrument or the Debt. If such claim, credit or deduction shall be required by law, Lender shall
have the option, exercisable by written notice of not less than mnety (90) days, to declare the
Debt immediately due and pavable. : -

(c)  If at any time the United States of America, a’ny state 'ther'éof or any
subdivision of any such state shall require revenue or other stamps to be affixed. to-the Note, this
Security Instrument, or any of the other Loan Documents or impose any other tax or charge on
the same, Borrower will pay for the same, with interest and penalties thereon, if; any

Section 7.4.  Estoppel Certificates.

(a) After request by Lender, Borrower, within ten (10) days, shall furmsh
Lender or any proposed assignee with a statement, duly acknowledged and certified, setting forth”
(i) the original principal amount of the Note, (ii) the unpaid principal amount of the Note,” .-
(iii) the rate of interest of the Note, (iv) the terms of payment and maturity date of the Note,
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e (v) the date installments of interest and/or principal were last paid, (vi) that, except as prov1ded
in such statement, there are no defaults or events which with the passage of time or the giving of
notice or both;. would constitute an event of default under the Note or the Security Instrument,
(vii) that the Note and this Security Instrument are valid, legal and binding obligations and have
not been modified or if modified, giving particulars of such modification, (viii) whether any
offsets or defentses ¢xist against the obligations secured hereby and, if any are alleged to exist, a
detailed descnptmn thereof, (ix) that all Leases are in full force and effect and (provided the
Property is not a readenhal multifamily property) have not been modified (or if modified, setting
forth all modifications), () the date to which the Rents thereunder have been paid pursuant to
the Leases, (xi) whether.or not, to the best knowledge of Borrower, any of the lessees under the
Leases are in default under the Leases, and, if any of the lessees are in default, setting forth the
specific nature of all such defaults (xn) the amount of security deposits held by Borrower under
each Lease and that such amiounts are consistent with the amounts required under each Lease,
and (xifi) as to any other matters reasonably requested by Lender and reasonably related to the
Leases, the obligations secured-hereby, the Property or this Security Instrument.

(b) Borrower.shall us¢ its best efforts to deliver to Lender, promptly upon
request, duly executed estoppel certificates from any one or more lessees as required by Lender
attesting 1o such facts regarding the Lease as Lender may require, including but not limited to
attestations that each Lease covered thereby is in full force and effect with no defaults thereunder
on the part of any party, that none of the Rents have been paid more than one month in advance,
and that the lessee claims no defense ot offset agamst the full and timely performance of its
obligations under the Lease. :

(©) Upon any transfer or proposed transfer contemplated by Section 18.1
hereof, at Lender’s request, Borrower, any Guarantors-and any Indemnitor(s) shall prov1de an
estoppel certificate to the Investor (defined in Section 18, 1) or any prospective Investor in such
form, substance and detail as Lender, such Investor or prospective Investor may require.

Section 7.5. Flood Insurance. After Lendei’s request, Borrower shall deliver
evidence satisfactory to Lender that no portion of the Improvemerits is situated in a federally
designated “special flood hazard area” or if it is, that Borrower has obtained insurance meeting
the requirements of Section 3.3(a)(vi). '

Section 7.6. Replacement Documents. Upon receipt of anaffidavit of an
officer of Lender as to the loss, theft, destruction or mutilation of the Note or any Loan
Document which is not of public record, and, in the case of any such mutilation, upon surrender
and cancellation of such Note or Loan Document, Borrower will issue, in-lieu thercof, a
replacement Note or Loan Document, dated the date of such lost, stolen, destroyed O mut1lated
Note or Loan Document in the same principal amount thereof and otherwise of llke tenor

ARTICLE VIII.
DUE ON SALE/ENCUMBRANCE

Section 8.1.  No Sale/Encumbrance. Botrower agrees that Borrower shall-not,
without the prior written consent of Lender in its sole and absolute discretion, sell, convey,”
mortgage, grant, bargain, encumber, pledge, assign, or otherwise transfer the Property or any part’
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..+ thereof or any interest therein or any direct or indirect interest in Borrower or permit the Property
or‘any part thereof or any interest therein or any direct or indirect interest in Borrower to be sold,
conveyed, “mortgaged, granted, bargained, encumbered, pledged, assigned, or otherwise

transférred, other than pursuant to Leases of space in the Improvements to tenants in accordance
with: the prov151ons of Section 3.8.

Sectlon 8.2. Sale/Encumbrance Defined. A sale, conveyance, mortgage, grant,
bargain, encumbrance, pledge, assignment, or transfer within the meaning of this Article 8 shall
be deemed to include, but not be limited to, (a) an installment sales agreement wherein Borrower
agrees to sell the Propert'y"or any part thereof for a price to be paid in installments; (b)an
agreement by Borrower leasing all or a substantial part of the Property for other than actual
occupancy by a space tenant thereunder or a sale, assignment or other transfer of, or the grant of
a security interest in, Borrower’s right, title and interest in and to any (A) Leases or any Rents or
(B) REAs, if any; (¢} if Borrower any Guarantor, any Indemnitor, or any general or limited
partner or member of Borrower, any Guarantor or any Indemnitor is a corporation, any merger,
consolidation or voluntary “or. mvoluntary sale, conveyance, tramsfer or pledge of such
corporation’s stock (or the stock of .any “corporation directly or indirectly controlling such
corporation by operation of law of otherwme) or the creation or issuance of new stock in one or a
series of transactions by which an aggregate of more than 10% of such corporation’s stock shall
be vested in a party or parties who are not now stockholders; (d) if Borrower, any Guarantor or
any Indemnitor or any general or limited partmr or member of Borrower, any Guarantor or any
Indemnitor is a limited or general partnership or joint venture, the change, removal or resignation
of a general partner or the transfer or pledge of the partnership interest of any general partner or
any profits or proceeds relating to such partnership-interest, or the voluntary or involuntary sale,
conveyance, transfer or pledge of limited partnership ‘interests (or the limited partnership
interests of any limited partnership directly or indirectly controlling such limited partnership by
operation of law or otherwise); (e) any action for partition of the Property (or any portion thereof
or inferest therein) or any similar action instituted or prosecuted by Borrower or by any other
person or entity, pursuant t¢ an contractual agreement ‘or other instrument or under applicable
law (including, without limitation, common law); (f) or any otheér action instituted by (or at the
behest of) Borrower or its affiliates or consented to or acquiesced.in by Borrower or its affiliates
which results in a terminate of an REA (g} if Borrower, any Guarantor, any Indemnitor or any
general or limited partner or member of Borrower, any Guarantor or any Iridemnitor is a limited
liability company, the change, removal or resignation of a managing member (or if no managing
membet, any member or non-member manager) or the transfer of the membership interest of a
managing member (or if no managing member, any member) or any profits or proceeds relating
to such membership interest or the voluntary or involuntary sale, conveyance, transfer or pledge
of membership interests (or the membership interests of any limited liability company directly or
indirectly controlling such limited liability company by operation of law or 0therw15e)

Section 8.3. Lender’s Rights. Lender reserves the right to condltlon the consent
required hereunder upon a modification of the terms hereof and on assumption of the-Note; this
Security Instrument and the other Loan Documents as so modified by the proposed transferee
payment of a transfer fec equal to one percent (1%) of the then outstanding principal balance of /
the Note, and all of Lender’s expenses incurred in connection with such transfer, the proposed' )
transferee’s continued compliance with the covenants set forth in this Security Instrument
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“'including; without limitation, the covenants in Section 4.2 hereof, or such other conditions as
Lender shall determine in its sole discretion to be in the interest of Lender. All of Lender’s
expenses inecurred shall be payable by Borrower whether or not Lender consents to the transfer.
Lender shall not be required to demonstrate any actual impairment of its security or any
increased risk of default hercunder in order to declare the Debt immediately due and payable
upon Borrower’s sale, conveyance, mortgage, grant, bargain, encumbrance, pledge, assignment,
or transfer. of the Property without Lender’s consent. This provision shall apply to every sale,
conveyance, mortgage, grant, bargain, encumbrance, pledge, assignment, or transfer of the
Property regardless of whether voluntary or not, or whether or not Lender has consented to any
previous sale, couveyance _mortgage, grant, bargain, encumbrance, pledge, assignment, or
transfer of the Property

Section 8 4 Permitted One_Time Transfer. Notwithstanding the foregoing
provisions of this Section, until the date which is thirty (30) days following the issuance of
Securities involving the Loan or any.portion thereof (the “Permitted Transfer Date™), a one-time
sale, conveyance or transfer of the Property in its entirety (hereinafter, “Sale”) shall be permitted
only with the prior written consent of Lender, which consent may be withheld by Lender in its
sole and absolute discretion. From and after the Permitted Transfer Date, Lender shall not
unreasonably withhold consent to a one-time Sale (provided no Sale has previously occurred), to
any Person provided that each of the f()llowmg terms and conditions are satisfied:

(a) no default after the _exprrauon of notice or grace periods is then continuing
hereunder, under the Note or under any of the-other Loan Documents;

(b) Borrower gives Lender written notice of the terms of such prospective
Sale not less than thirty (30) days before the date on which such Sale is scheduled to close and,
concurrently therewith, gives Lender all such information concerning the proposed transferee of
the Property (hereinafter, “Buyer”) as Lender would reasonably require in evaluating an initial
extension of credit to a borrower and pays to Lender a non-refundable application fee in the
amount of $2,500.00. Lender shall have the right to approve or disapprove the proposed Buyer,
such approval not to be unreasonably withheld. In determiliihg_-'whether to give or withhold its
approval of the proposed Buyer, Lender shall consider the Buyer’s experience and track record
in owning and operating facilities similar to the Property, the Buyer’s financial strength, the
Buyer’s general business standing and the Buyer’s relationships and éxperience with contractors,
vendors, tenants, lenders and other business entities; provided, however, that, notwithstanding
Lender’s agreement to consider the foregoing factors in determining whether te give.or withhold
such approval, such approval shall be given or withheld based on what Lender determines to be
commercially reasonable and, if given, may be given subject to such condmons as Lender may
deem reasonably appropriate; :

(c) Borrower pays Lender, concurrently with the closing of such Sale A non-
refundable assumption fee in an amount equal to all out-of-pocket costs and expenses; 1nclud1ng,
without limitation, reasonable attorneys’ fees, incurred by Lender in connection with the Salef ;
plus an amount equal to one percent (1.0%) of the then outstanding principal balance of the Note! .
Borrower also pays, concurrently with the closing of such Sale, all costs and expenses of all thu‘d' e
parties in connection with the Sale; S
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. . (d) Buyer assumes and agrees to pay the indebtedness secured hereby as and
When duc subject to the provisions of Article XI of the Note and, prior to or concurrently with
the closing of such Sale, the Buyer executes, without any cost or expense to Lender, such
documents arid; agreements as Lender shall reasonably require to evidence and effectuate said
assumptlon,

(e) - 'Borrower and the Buyer execute, without any cost or expense to Lender,
new ﬁnancmg staten_l_ents or financing statement amendments and any additional documents
reasonably requested by Lender;

(f) Borrower delivers to Lender, without any cost or expense to Lender, such
endorsements to Lender’s title insurance policy, hazard insurance endorsements or certificates
and other similar materials-as Lender may deem necessary at the time of the Sale, all in form and
substance satisfactory to Lender, including, without limitation, an endorsement or endorsements
to Lender’s title insurance policy insuring the lien of this Security Instrument insuring that fee
simple title to the Property is vested in'the Buyer;

(g) Buyer shall ﬁn‘msh if the Buyer is a corporation, partnership or other
entity, all appropriate papers ev1denc1ng the Buyer’s capacity and good standing, and the
qualification of the signers to execute the assumption of the indebtedness secured hereby, which
papers shall include certified copies of all' documents relating to the organization and formation
of the Buyer and of the entities, if any, which are partners or members of the Buyer. The Buyer
and such constituent partners, members or shareholders of Buyer (as the case may be), as Lender
shall require, shall be single purpose, “bankruptcy. remote” entities which satisfy the
requirements of Article IV hereof and whose formatlon documents shall be approved by counsel
to Lender. |

(h) Buyer shall assume the obligations_'_ --df"B'orquer under any management
agreements pertaining to the Property or assign to Lender as additional security any new
management agreement entered into in connection with sich-Sale;

(i)  Buyer shall furnish an opinion of counsel satisfactory to Lender and its
counsel (A)that the Buyer’s formation documents provide for the matters described in
subparagraph (vii) above, (B) that the assumption of the indebtedness: ev1denced hereby has been
duly authorized, executed and delivered, and that the Note, this’ Security Instrument, the
assumption agreement and the other Loan Documents are valid, binding and enforceable against
the Buyer in accordance with their terms, (C) that the Buyer and any entity which is a‘controlling
stockholder, member or general partner of Buyer, have been duly organized, and.are in existence
and good standing, (D)if required by Lender, that the assets of the ‘Buyer will .not be
consolidated with the assets of any other entity having an interest in, or affiliation with; the
Buyer, in the event of bankruptcy or insolvency of any such entity, and (E) with respect to such
other matters as Lender may reasonably request; .

(4} Borrower’'s obligations under the contract of sale pursuant to which the ) _
Sale i is proposed to occur shall expressly be subject to the satisfaction of the terms and COIIdlthIlS: B
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_ (k) If required by Lender, Borrower shall make a corresponding increase in its
deposﬁs into the Escrow Fund with respect to Taxes in the event such Sale results in an increase
in the real property tax assessment by the applicable taxing authority.

ARTICLE IX.
PREPAYMENT

" Section 9:1. Prepayment. The Debt may not be prepaid in whole or in part
except in strict accordaneg with the express terms and conditions of the Note.

ARTICLE X.
DEFAULT

Section 10-.":1._.""Ever'1ts: of Default. The occurrence of any one¢ or more of the
following events shall constitute an “Event of Default™:

()  if any portion of the Debt (other than the payment due on the Maturity
Date (as defined in the Note)) is not pald when due or if the entire Debt is not paid on or before
the Maturity Date; :

(b) ifany of the Taie’é_ or’___(jthér Charges is not paid when the same is due and
payable except to the extent sums sufficient to pay such Taxes and Other Charges have been
deposited with Lender in accordance With'the terms of this Security Instrument;

(c) if the Policies are not kept in full force and effect, or if the Policies are not
delivered to Lender upon request; 5

(d) if Borrower violates or does not comply W1th any of the provisions of
Section 3.12, Section 4.2 or Article §; : ;

(e) if any representation or warranty of Borrower,  any Indemnitor or any
Person guaranteeing payment of the Debt or any portion thereof or performance by Borrower of
any of the terms of this Security Instrument (a “Guarantor”), ‘or any member, general partner,
principal or beneficial owner of any of the foregoing, made herein or in. the Environmental
Indemnity (defined in Section 13.4) or in any guaranty, or in any ceriificate, report, financial
statement or other instrument or document furnished to Lender shall have been false or
misleading in any material respect when made; T

69 if (i) Borrower or any managing member or general-pﬁartnerzbf- Borrower,
or any Guarantor or Indemnitor shall commence any case, proceeding or other action (A) under
any existing or future law of any jurisdiction, domestic or foreign, relating .to bankruptcy,
insolvency, reorganization, conservatorship or relief of debtors, seeking to havé an order for
relief entered with respect to it, or seeking to adjudicate it a bankrupt or insolvent, or seekmg___ _
reorganization, arrangement, adjustment, winding-up, liquidation, dissolution, composition or
other relief with respect to it or its debts, or (B) seeking appointment of a receiver, trustee, -
custodian, conservator or other similar official for it or for all or any substantial part of its‘assets, .~
or the Borrower or any managing member or general partner of Borrower, or any Gua.rantor' o"r_..- -
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“Indémnitor shall make a general assignment for the benefit of its creditors; or (ii) there shall be
commenced against Borrower or any managing member or general partner of Borrower, or any
Guarantor or. Indemnitor any case, proceeding or other action of a nature referred to in clause
(i) above which (A)results in the entry of an order for relief or any such adjudication or
appointment or (B) remains undismissed, undischarged or unbonded for a period of sixty (60)
days; or {iii) there shall be commenced against the Borrower or any managing member or
general partner-of Borrower, or any Guarantor or Indemnitor any case, proceeding or other action
sceking issuance of a warrant of attachment, execution, distraint or similar process against all or
any substantial part of its assets which results in the entry of any order for any such relief which
shall not have been vacated, discharged, or stayed or bonded pending appeal within sixty (60)
days from the entry thereof: or (iv) the Borrower or any managing member or gencral partner of
Borrower, or any Guarantor or Indemnitor shall take any action in furtherance of, or indicating
its consent to, approval of, .or acqulescence in, any of the acts set forth in clause (i), (ii), or
(iii) above; or (v) the Borrower or any managing member or general partner of Borrower, or any
Guarantor or Indemnitor shall generally not, or shall be unable to, or shall admit in writing its
inability to, pay its debts as they become due

(g if Borrower shall be in default beyond applicable notice and grace penods
under any other mortgage, deed of trust,; déed to-secure debt or other security agreement covering
any part of the Property whether it be superior or junior in lien to this Security Instrument;

(h) if the Property becomes subject to any mechanic’s, materialman’s or other
lien other than a lien for local real estate taxes and assessments not then due and payable and the
lien shall remain undischarged of record (by payment bondmg or otherwise) for a period of
thirty (30) days; :

1) if any federal tax lien is ﬁiéd' égamst'Bbrrower any member or general
partner of Borrower, any Guarantor, any Indemnitor or the Propcrty and same is not discharged
of record within thirty (30} days after same is filed; ;

)] if any default occurs under any 'gii'al'”nn'ti(. o indemnity executed in
connection herewith (including the Environmental Indemnity) and such default continues after
the expiration of applicable grace periods, if any; :

(k) if Borrower shall fail to comply with the covenants as to Prescrlbed Laws
set forth in Section 3.11 hereof; e

4)) if Borrower shall fail to deliver to Lender, w1th1n ten (10) days after
request by Lender, the estoppel certificates required pursuant to Section 7.4; or - C

(m)  if any default occurs under any other term, covenant or c_c_in'ditioin_ of the
Note, this Security Instrument or the other Loan Documents and such default continues (i) in the
case of any default which can be cured by the payment of a sum of money, for more than ten~.
(10) days after notice from Lender or (ii) in the case of any other such default, for thnty 30)
days after notice from Lender, provided that if such default cannot reasonably be cured within., -~
such thirty (30) day period and Borrower shall have commenced to cure such default within such < .~
thirty (30) day period and thereafter diligently and expeditiously proceeds to cure the same, stich-
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' thlrty (30) day period shall be extended for so long as it shall require Borrower in the exercise of
dug diligence to cure such default, it being agreed that no such extension shall be for a period in
excess_of s1xty (60) days.

ARTICLE XI.
RIGHTS AND REMEDIES

Section 11.1. Remedies. Upon the occurrence of any Event of Default,
Borrower agrees that Lender may or acting by or through Trustee may take such action, without
notice or demand, as‘it'deéms advisable to protect and enforce its rights against Borrower and in
and to the Property, including; but not limited to, the following actions, each of which may be
pursued concurrenﬂy or otherwise, at such time and in such order as Lender or Trustee may
determine, in their sole discretion, w1thout impairing or otherwise affecting the other rights and
remedies of Lender or Trustee:

(a) declare the__entite tmpaid Debt to be immediately due and payable;

(b)  institute proceédings, judicial or otherwise, for the complete foreclosure of
this Security Instrument under any applicable provision of law in which case the Property or any
interest therein may be sold for cash or upon cred1t in one or more parcels or in several interests
or portions and in any order or manner;’ . -

(¢)  with or without e’n‘_try, to the extent permitted and pursuant to the
procedures provided by applicable law, institute procéedings for the partial foreclosure of this
Security Instrument for the portion of the Debt thén-due arid payable, subject to the continuing
lien and security interest of this Security Instrument for the balance of the Debt not then due,
unimpaired and without loss of priority; ' :

(d) sell for cash or upon credit the Property or: any part thereof and all estate,
claim, demand, right, title and interest of Borrower theréin. and- Tights of redemption thereof,
pursuant to power of sale or otherwise, at one or more sales; in oné or more parcels, at such time
and place, upon such terms and after such notice thereof as may.be required or permitted by law;

(e) subject to the provisions of Article XI of the. Note, institute an action, suit
or proceeding in equity for the specific performance of any covenant, condltlon or agreement
contained herein, in the Note or in the other Loan Documents;

§3) subject to the provisions of Article X1 of the Note, recox.fef. judgment on
the Note either before, during or after any proceedings for the enforcement of thlS Secunty
Instrument or the other Loan Documents; : S

(g)  apply for the appointment of a receiver, trustee, liquidator or conservator
of the Property, without notice and without regard for the adequacy of the security for the Debt .-
and without regard for the solvency of Borrower, any Guarantor, Indemnitor or of any Person
liable for the payment of the Debt; !
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S (h) subject to any applicable law, the license granted to Borrower under
Sectlon 1.2 shall automatically be revoked and Lender may enter into or upon the Property,
cither personally or by its agents, nominees or attorneys and dispossess Borrower and its agents
and / servants  therefrom, without liability for trespass, damages or otherwise and exclude
Borrower and its agents or servants wholly therefrom, and take possessmn of all books, records
and accounts relatlng thereto and Borrower agrees to surrender possession of the Property and of
such books; records-and accounts to Lender upon demand, and thereupon Lender may (1) use,
operate, manage, control, insure, maintain, repair, restore and otherwise deal with all and every
part of the Property and. conduct the business thereat; (i) complete any construction on the
Property in such manner and form as Lender deems advisable; (iii) make alterations, additions,
renewals, replacements and improvements to or on the Property; (iv) exercise all rights and
powers of Borrower with réspect to the Property, whether in the name of Borrower or otherwise,
including, without limitation, the-right to make, cancel, enforce or modify Leases, obtain and
evict tenants, and demand, sue for, collect and receive all Rents of the Property and every part
thereof; (v) require Botrower-to pay monthly in advance to Lender, or any receiver appointed to
collect the Rents, the fair and reasonable rental value for the use and occupation of such part of
the Property as may be occupied by Boirower; (v1) require Borrower to vacate and surrender
possession of the Property to Lender or to such receiver and, in default thereof, Borrower may be
evicted by summary proceedings or otherwise; and (vii) apply the receipts from the Property to
the payment of the Debt, in such order, priority and proportions as Lender shall deem appropriate
in its sole discretion after deducting therefrom all expenses (including reasonable attorneys’ fees)
incurred in connection with the aforesaid operations and all amounts necessary to pay the Taxes,
Other Charges, insurance and other expenses in connection with the Property, as well as just and
reasonable compensation for the services of Lender, its cunsel, agents and employees;

(i)  exercise any and all rights and remedies granted to a secured party upon
default under the Uniform Commercial Code, including, without limiting the generality of the
foregoing: (i) the right to take possession of the Personal Property or any part thereof, and to
take such other measures as Lender or Trustee may deem necessary for the care, protection and
preservation of the Personal Property, and (ii) request Borrower at it§ expense to assemble the
Personal Property and make it available to Lender at a convenient place. acceptable to Lender.
Any notice of sale, disposition or other intended action by Lender or Trustee with respect to the
Personal Property sent to Borrower in accordance with the provisions hereof at least five (5) days
prior to such action, shall constitute commercially reasonable notice tb BOrrOwer'

)] apply any sums then deposited in the Escrow Fund and any other sums
held in escrow or otherwise by Lender in accordance with the terms of this Security Instrument
or any Loan Document to the payment of the following items in any order in its sole discretion:

(i) Taxes and Other Charges; (ii) Insurance Premiums; (iii) interest on the unpaid principal
balance of the Note; (iv) amortization of the unpaid principal balance of the Note; (v) all other
sums payable pursuant to the Note, this Security Instrument and the other Loan Documents,
including without limitation advances made by Lender pursuant to the terms of thls Secunty__. _
Instrument; :

(k)  surrender the Policies maintained pursuant to Article 3 hereof, collect th'ﬁ:'___'. o
unearned Insurance Premiums and apply such sums as a credit on the Debt in such priority and -
proportion as Lender in its discretion shail deem proper, and in connection therewith, Borrower
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'h_ei?_e:by-‘:a&)points Lender as agent and attorney-in-fact (which is coupled with an interest and 1s
therefore irrevocable) for Borrower to collect such Insurance Premiums;

(l) apply the undisbursed balance of any Net Proceeds Deficiency deposit,
together with interest thereon, to the payment of the Debt in such order, priority and proportions
as Lender sh_a_ll deem to be appropriate in its discretion; or

o (m) bursue such other remedies as Lender may have under applicable law.

In the event of a sale; by foreclosure, power of sale, or otherwise, of less than all of the Property,
this Security Instrument ‘shall continue as a lien and security interest on the remaining portion of
the Property unimpaired ‘and without loss of priority. Notwithstanding the provisions of this
Section 11.1 to the contrary,-if any Event of Default as described in clause (i)or (ii) of
Subsection 10.1(f) shali occur, the entire unpaid Debt shall be automatically due and payable,
without any further notice, demand or other action by Lender.

Section 11.2. Apphcatlon of Proceeds. The purchase money, proceeds and
avails of any disposition of the Property; or any part thereof, or any other sums collected by
Lender pursuant to the Note, this Security Instrument or the other Loan Documents, may be
applied by Lender to the payment of the Debt in such prionty and proportions as Lender in its
discretion shall deem proper. S

Section 11.3. Right to Cur_é Defaults. Upon the occurrence of any Event of
Default or if Borrower fails to make any payment or to_do any act as herein provided, Lender
may, but without any obligation to do so and without notice to or demand on Borrower and
without releasing Borrower from any obligation hereunder, make or do the same in such manner
and to such extent as Lender may deem necessary to. protect the security hereof. Lender or
Trustee is authorized to enter upon the Property for such purposes, ‘or appear in, defend, or bring
any action or proceeding to protect its interest in the Property or to foreclose this Security
Instrument or collect the Debt. The cost and expense-of any cure hereunder (including
reasonable attorneys’ fees to the extent permitted by law); with interest as provided in this
Section 11.3, shall constitute a portion of the Debt and shall be due and payable to Lender upon
demand. All such costs and expenses incurred by Lender or Trustee in r'eﬁ?edying such Event of
Default or such failed payment or act or in appearing in, defending, or bringing any such action
or proceeding shall bear interest at the Default Rate (as defined in the/Note), for the period after
notice from Lender that such cost or expense was incurred to the date of payment to-Lender. All
such costs and expenses incurred by Lender together with interest thereon calculated at the
Default Rate shall be deemed to constitute a portion of the Debt and be secured by this -Security
Instrument and the other Loan Documents and shall be immediately due and payable upon
demand by Lender therefor. .

Section 11.4.  Actions and Proceedings. Lender or Trustee has the right to _appéar
in and defend any action or proceeding brought with respect to the Property and, after the
occurrence and during the continuance of an Event of Default, to bring any action or proceeding,
in the name and on behalf of Borrower, which Lender, in its discretion, decides should be

brought to protect its interest in the Property.
s SN ARRED
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£ Section 11.5. Recovery of Sums Required To Be Paid. Lender shall have the
right from time to time to take action to recover any sum or sums which constitute a part of the
Dcbt as thie same become due, without regard to whether or not the balance of the Debt shall be
due, and without prejudice to the right of Lender or Trustee thereafter to bring an action of
foreclosure; or any other action, for a default or defaults by Borrower existing at the time such
earlier’ actmn was’ commenced

Sectmn 11.6. Examination of Books and Records. Lender, its agents,
accountants and attorneys shall have the right, upon prior written notice to Borrower if no Event
of Default exists, to examine and audit, during reasonable business hours, the records, books,
management and other papers of Borrower and its affiliates or of any Guarantor or Indemnitor
which pertain to their financial condition or the income, expenses and operation of the Property,
at the Property or at any office regularly maintained by Borrower, its affiliates or any Guarantor
or Indemnitor where the books and records are located. Lender and its agents shall have the right
to make copies and extracts from the foregoing records and other papers.

Section 11.7. Other Rights, etc.

(a) The failure of Lender or Trustee to insist upon strict performance of any
term hereof shall not be deemed to be a waiver of any term of this Security Instrument.
Borrower shall not be relieved of Borrower’s obligations hereunder by reason of (i) the failure of
Lender or Trustee to comply with any request of Borrower, any Guarantor or any Indemnitor to
take any action to foreclose this Security Instrument or-otherwise enforce any of the provisions
hereof or of the Note or the other Loan Documents, {ii) the rclease, regardless of consideration,
of the whole or any part of the Property, or of any Person liable for the Debt or any portion
thereof, or (iii) any agreement or stipulation by-Lender extending the time of payment or
otherwise modifying or supplementing the terms of the Note, ThlS Securlty Instrument or the
other Loan Documents. : '

(b) It is agreed that the risk of loss or damage to the Property is on Borrower,
and Lender shall have no liability whatsoever for decline in value of the Property, for failure to
maintain the Policies, or for failure to determine whether insurance in force is adequate as to the
amount of risks insured. Possession by Lender shall not be deemed.an election of judicial relief,
if any such possessmn is requested or obtained, with respect to any Property or collateral not in
Lender’s possession.

{c)  Lender may resort for the payment of the Debt to-any other security held
by Lender in such order and manner as Lender, in its discretion, may elect: Lender or Trustee
may take action to recover the Debt, or any portion thereof, or to enforce any covcnant hereof
without prejudice to the right of Lender or Trustee thereafter to foreclose this” Security
Instrument. The rights of Lender or Trustee under this Security Instrument shall be separate,
distinct and cumulative and none shall be given effect to the exclusion of the others.- No act of
Lender or Trustee shall be construed as an election to proceed under any one provision herein to™ -
the exclusion of any other provision. Neither Lender nor Trustee shall be limited excluswely to
the rights and remedies herem stated but shall be entitled to every right and remedy now or .
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" Section 11.8. Right to Release Any Portion of the Property. Lender may release
any pomon of the Property for such consideration as Lender may require without, as to the
remainder of the Property, in any way impairing or affecting the lien or priority of this Security
Instrument, or improving the position of any subordinate lienholder with respect thereto, except
to the exterit that the obligations hereunder shall have been reduced by the actwal monetary
consideration, if any;.received by Lender for such release, and may accept by assignment, pledge
or otherwise ‘any other property in place thereof as Lender may require without being
accountable for so doing.to any other lienholder. This Security Instrument shall continue as a
lien and security interest in the remaining portion of the Property.

S'éction':l"'l_._Q: _Violation of Laws. If the Property is not in compliance with
Applicable Laws, Lender-may impose additional requirements upon Borrower in connection
herewith including, thhout 11m1tat10n monetary reserves or financial equivalents.

Section 11 10 nght of Entry. Lender and its agents shall have the right to enter
and inspect the Property at all-réasonable times.

Section 11.11. Subrogation. If any or all of the proceeds of the Note have been
used to extinguish, extend or renew any indebtedness heretofore existing against the Property,
then, to the extent of the funds so used,; Lender shall be subrogated to all of the rights, claims,
liens, titles, and interests existing against the Property heretofore held by, or in faver of, the
holder of such indebtedness and such former rights, claims, liens, titles, and interests, if any, are
not waived but rather are continued in full force and effect in favor of Lender and are merged
with the lien and security interest created hercin as cumulative security for the repayment of the
Debt, the performance and discharge of Borrowet’s obligations hereunder, under the Note and
the other Loan Doctuments and the performance and dlscharge of the Other Obligations.

ARTICLE XII
ENVIRONMENTAL MATTERS

Section 12.1. Environmental Representanons and Warranties. Borrower
represents and warrants, based upon an environmental site assessment of the Property and

information that Borrower knows or should reasonably have. known that: (a) there are no
Hazardous Materials (defined below) or underground storage tanks-in; on; or under the Property,
except those that are both (i) in compliance with Environmental Laws’ (deﬁned below) and with
permits issued pursuant thereto (if such permits are required), if any, and.(ii)either (A)in
amounts not in excess of that necessary to operate the Property or (B) fully disclosed to and
approved by Lender in writing pursuant to the written reports resulting from the environmental

site assessments of the Property delivered to Lender (the “Environmental Report”) (b) there are

no past, present or threatened Release (defined below) of Hazardous Materials in Violation of any
Environmental Law and which would require remediation by a governmental authority .in; on,
under or from the Property except as described in the Environmental Report; (c) there is no threat

of any Release of Hazardous Materials migrating to the Property except as described in the
Environmental Report; (d) there is no past or present non-compliance with Environmental Laws; -
or with permits issued pursuant thereto, in connection with the Property except as described in” ..
the Environmental Report; (e) Borrower does not know of, and has not received, any written-or” -
oral notice or other communication from any Person (including but not limited to a governmental"
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~ entity) relating to Hazardous Materials in, on, under or from the Property; (f) Borrower has
truthfillly -and fully provided to Lender, in writing, any and all information relating to
environmental conditions in, on, under or from the Property known to Borrower or contained in
Borrower’s files and records, including but not limited to any reports relating to Hazardous
Materials .in, -on, under or migrating to or from the Property and/or to the environmental
condition of the Praperty; (g) the PrOperty currently displays no evidence of water infiltration or
water damage; (1) there are no prior or current complaints by tenants at the Property regarding
water infiliration or watet damage or leaks or odors related thereto, and (i) the Property currently
displays no conspicuous-evidence of the growth of Microbial Matter. “Environmental Law”

means any present and futyre federal, state and local laws, statutes, ordinances, rules,
regulations, standards, policies and other government directives or requirements, as well as
common law, including but not limited to the Comprehensive Environmental Response,
Compensation and Liability. Act and the Resource Conservation and Recovery Act, that apply to
Borrower or the Property and relate to Hazardous Materials and/or Microbial Matter. “Hazardous
Materials” shall mean petroleum anid ‘petroleum products and compounds containing them,
including gasoline, diesel fuel and.oil; explosives, flammable materials; radioactive materials;

polychlorinated biphenyls (“PCBS”) and compounds containing them; lead and lead- based paint;
asbestos or asheslos-containing materjals in any form that is or could become friable;
underground or above-ground storage tanks, , whether empty or containing any substance; any
substance the presence of which on’the Pfopérty is prohibited by any federal, state or local
authority; any substance that requires special handling; and any other material or substance now
or in the future defined as a “hazardous substance,” “hazardous material”, hazardous waste”,
toxic substance”, “toxic pollutant”, “contaminant”, of ‘pollutant” within the meaning of any
Environmental Law. “Release” of any Hazardous Materials includes but is not limited to any
release, deposit, discharge, emission, leaking, spilling, seeping, migrating, injecting, pumping,
pouring, emptying, escaping, dumping, disposing or-other movement of Hazardous Materials.
“Microbial Matter” shall mean fungi or bacterial matter whieh'rejjroduces through the release of
spores or the splitting of cells, including, but not hmlted to mold mlldew and viruses, whether
or not such Microbial Matter is living. : :

Section 12.2. Environmental Covenants. Borrower covenants and agrees that so
long as Borrower owns, manages, is in possession of, or otherwise controls the operation of the
Property: (a) all uses and operations on or of the Property, whether by Borrower or any other
Person, shall be in compliance with all Environmental Laws and permits issued pursuant thereto;
(b) there shall be no Release of Hazardous Materials in, on, under or from the. Property; (c) there
shall be no Hazardous Materials in, on, or under the Property, except those that-are both (i) in
compliance with all Environmental Laws and with permits issued pursuant thereto, it and to the
extent required, and (i1} {(A) in amounts not in excess of that necessary to operate the Property or
(B) fully disclosed to and approved by Lender in writing; (d) Borrower shall keep the Property
free and clear of all liens and other encumbrances imposed pursuant to any Environmental Law,
whether due to any act or omission of Borrower or any other Person (the “Environmental
Liens™); (e) Borrower shall, at its sole cost and expense, fully and expeditiously cooperate. in all e
activities pursuant to Section 12.3 below, including but not limited to providing all’ relevant
information and making knowledgeable Persons available for interviews; (f} Borrower shall, at /
its sole cost and expense, perform any environmental site assessment or other investigation of -~
environmental conditions in connection with the Property, pursuant to any reasonable writien-
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*. request of Lender, upon Lender’s reasonable belief that the Property is not in full compliance
with.all Environmental Laws, and share with Lender the reports and other results thereof, and
Lender and other Indemnified Parties shall be entitied to rely on such reports and other results
thereof; (g) Borrower shall, at its sole cost and expense, comply with all reasonable written
requests of Lender to (i) reasonably effectuate remediation of any Hazardous Materials in, on,
under or from the Property; and (ii) comply with any Environmental Law; (h) Borrower shall not
allow any. tenant”or other user of the Property to violate any Environmental Law; (i) Borrower
shall immediately notify- Lender in writing after it has become aware of (A) any presence or
Release or threatened Release of Hazardous Materials in, on, under, from or migrating towards
the Property; (B)-any-non-compliance with any Environmental Laws related in any way to the
Property; (C)any actual-or potential Environmental Lien; (D)any required or proposed
remediation of env1ronmenta1 conditions relating to the Property; and (E) any written or oral
notice or other communication of which Borrower becomes aware from any source whatsoever
(including but not limited to a governmental entity) relating in any way to Hazardous Materials;
{j) Borrower shall undcrtake any course of action recommended by the Environmental Protection
Agency to prevent the growth of Microbial Matter; and (k) Borrower shall comply with any and
all local, state or federal laws, 1egislat.ion';ﬁgu_idelines or statutes at any time in e¢ffect with respect
to Microbial Matter. Any failure. of Borrower to perform its obligations pursuant to this
Section 12.2 shall constitute bad faith waste with respect to the Property.

Section 12.3. Lender’s Rights. Lender and any other Person designated by
Lender, including but not limited to any.representative of a governmental entity, and any
environmental consultant, and any receiver appointed by any court of competent jurisdiction,
shall have the right, but not the obligation, to enter upon the Property at all reasonable times to
assess any and all aspects of the environmental condition of the Property and its use, including
but not limited to conducting any environmental assessment or audit (the scope of which shall be
determined in Lender’s sole discretion) and taking samples of soil, groundwater or other water,
air, or building materials, and conducting other invasive testing. Borrower shall cooperate with
and provide access to Lender and any such Person designated by Lender.

Section 12.4. Operations and Maintenance Programs. Where recommended by
the Environmental Report or as a result of any other environmental assessment or audit of the
Property, Borrower shall establish and comply with an operations and maintenance program
with respect to the Property, in form and substance reasonably acceptable to' Lender, prepared by
an environmental consultant reasonably acceptable to Lender, which program-shall address any
asbestos containing material or lead based paint that may now or in the future be detected at or
on the Property. Without limiting the generality of the preceding sentence, Lendér.may require
(a) periodic notices or reports to Lender in form, substance and at such intervals as Lender may
specify, (b) an amendment to such operations and maintenance program to-address changing
circumstances, laws or other matters, (c) at Borrower’s sole expense, supplemental examination
of the Property by consultants specified by Lender, (d) access to the Property by Lender, its
agents or servicer, to review and assess the environmental condition of the Property wand ..
Borrower’s compliance with any operations and maintenance program, and (e) vatiation of the -
operations and maintenance program in response to the reports provided by any such consultants: -

ARTICLE XIIL
PDENNTICATIONS U \H||N|j|\|||u\|\|\'\l'l|l\||\ o
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Section 13.1. General indemnification.

: (a) Borrower shall, at its sole cost and expense, protect, defend, indemnify,
release and hold harmless the Indemnified Parties {(defined below) from and against any and all
Losses (deﬁned below) imposed upon or incurred by or asserted against any Indemnified Parties
and directly or indirectly arising out of or in any way relating to any one or more of the
following:: “(a) any accident, injury to or death of persons or loss of or damage to property
occurring in, on or aboiit the Property or any part thereof or on the adjoining sidewalks, curbs,
adjacent property or adjacent parking areas, streets or ways; (b) any use, nonuse or condition in,
on or about the Property ot any part thereof or on the adjoining sidewalks, curbs, adjacent
property or adjacent parking .areas, streets or ways; (¢) performance of any labor or services or
the furnishing of any materials or other property in respect of the Property or any part thereof;
(d) any failure of the Property to-be in compliance with any Applicable Laws; (e) any and all
claims and demands whatsoever which may be asserted against Lender by reason of any alleged
obligations or undertakings on its part to perform or discharge any of the terms, covenants, or
agreements contained in any Lease;-or (f) the payment of any commission, charge or brokerage
fee to anyone which may be payable in"¢onnection with the funding of the Loan evidenced by
the Note and secured by this Security Instrument. Any amounts payable to Lender by reason of
the application of this Section 13.1 shall become immediately due and payable and shall bear
interest at the Default Rate from the date loss or damage is sustained by Lender until paid.

{(b)  Borrower shall, at-its sole cost and expense, protect, defend, indemnify,
release and hold harmless each Indemnified Parties fronrand against any and all Losses imposed
upon or incurred by or asserted against any Indemnified-Party and directly or indirectly arising

out of or in any way relating to (i) any tax on the making and/or recording of this Security
Instrument, the Note or any of the other Loan Documerits, or (ii) any transfer tax incurred by
any Indemnified Party in connection with the exer€ise of remedles hereunder or under the Note
or any other Loan Documents. '

(c)  Borrower shall, at its sole cost and expense, protect, defend, indemnify,
release and hold harmiess each Indemnified Party from and -against any and all Losses
(including, without limitation, reasonable attorneys’ fees and costs incurred in the investigation,
defense, and settlement of Losses incurred in correcting any prohibited transaction or in the sale
of a prohibited loan, and in obtaining any individual prohibited transaction exemption under
ERISA that may be required, in Lender’s sole discretion) that Lender may. incur, directly or
indirectly, as a result of a default under Sections 3.18 or 5.18 of this Secunty Instrument

The term “Losses™ shall mean any and all claims, suits, 11ab111t1es (including,
without limitation, strict liabilities), actions, proceedings, obligations, debts,” damages, losses,
costs, expenses, fines, penalties, charges, fees, expenses, judgments, awards, amounts paid in
settlement of whatever kind or nature (including but not limited to attorneys’ fees and other Costs
of defense). The term “Indemnified Parties” shall mean (a) Lender, (b) any prior. owner of
holder of the Note, (c) any servicer or prior servicer of the Loan, (d) the officers, directors;
shareholders, partners, members, employees and trustees of any of the foregoing, and (e) the ;
heirs, legal representatives, successors and assigns of each of the foregoing. :
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ST Section 13.2. Mortgage and/or Intangible Tax. Borrower shall, at its sole cost
and expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from
and against any and all Losses imposed upon or incurred by or asserted against any Indemnified
Parties and directly or indirectly arising out of or in any way relating to any tax on the making
and/orrecording of this Security Instrument, the Note or any of the other Loan Documents.

~.Section'13.3. Duty to Defend; Attorneys’ Fees and Other Fees and Expenses.
Upon written request by-any Indemnified Party, Borrower shall defend such Indemnified Party
(if requested by any Indemnified Party, in the name of the Indemnified Party) by attorneys and
other professionals approved by the Indemnified Parties. Notwithstanding the foregoing, any
Indemnified Parties may,in their sole discretion, engage their own attorneys and other
professionals to defend or assist them, and, at the option of Indemnified Parties, their attomeys
shall control the resolution of dny-claim or proceeding. Upon demand, Borrower shall pay or, in
the sole discretion of the Indemnified Parties, reimburse, the Indemnified Parties for the payment
of reasonable fees and -disbursemernts of atiorneys, engineers, environmental consultants,
laboratories and other professionals in connection therewith.

Section 13.4. Envitonmeriial Indemnity. ~Simultaneously with this Sccurity
Instrument, Borrower and any other Person(s) identified therein (collectively, the “Indemnitors™)
have executed and delivered that certain erivironmental indemnity agreement dated the date

hereof to Lender (the “Environmental Ir__xdémﬁiﬂ”).

ARTICLE XIV,
WAIVERS . .

Section 14.1. Waiver of Countetclaim. ‘Borrower hereby waives the right to
assert a counterclaim, other than a mandatory or-compulsory counterclaim, in any action or
proceeding brought against it by Lender arising out of or in-any way connected with this Security
Instrument, the Note, any of the other Loan Documents, or the Obligations.

Section 14.2. Marshalling and Other Matters.” Borrower hereby waives, to the
extent permitted by law, the benefit of all appraisement, valuation, stay, extension, reinstatement
and redemption laws now or hereafter in force and all rights of marshalling in the event of any
sale hereunder of the Property or any part thereof or any interest therein.  Further, Borrower
hereby expressly waives any and all rights of redemption from sale under any order or decree of
foreclosure of this Security Instrument on behalf of Borrower, and on behalf of each and every
Person acquiring any interest in or title to the Property subsequent to ‘the date-of this Security
Instrument and on behalf of all Persons to the extent permitted by Applicable Laws.” ..

Section 14.3. Waiver of Notice. Borrower shall not be entitled to any riotices of
any nature whatsoever from Lender or Trustee except (a) with respect to matters for whichi this
Security Instrument specifically and expressly provides for the giving of notice by Leénder or
Trustee to Borrower and (b) with respect to matters for which Lender or Trustee is required by~
Applicable Laws to give notice, and Borrower hereby expressly waives the right to receive-any =~
notice from Lender or Trustee with respect to any matter for which this Security Instrumerit dogs.” -
not specifically and expressly provide for the giving of notice by Lender or Trustee to Borrower.: - .. <
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: Section 14.4. Waiver of Statute of Limitations. Borrower hereby expressly
waives and releases to the fullest extent permitted by law, the pleading of any statute of
limitations as. a defense to payment of the Debt or performance of its Other Obligations.

Sectlon 14.5. Sole Discretion of Lender. Wherever pursuant to this Security
Instruiment (a) Lender exercises any right given to it to approve or disapprove, (b)any
arrangement or- term-is:to be satisfactory to Lender, or (c) any other decision or determination is
to be mad¢ by Lender, the decision of Lender to approve or disapprove, all decisions that
arrangements or terms-are satisfactory or not satisfactory and all other decisions and
determinations made by Lender, shall be in the sole discretion of Lender, except as may be
otherwise expressly and speclﬁcally provided herein.

Section. 146 WAIVER OF TRIAL BY JURY. BORROWER HEREBY
WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, THE RIGHT TO
TRIAL BY JURY IN- ANY' ACTION, PROCEEDING OR COUNTERCLAIM,
WHETHER IN CONTRACT, TORT OR OTHERWISE, RELATING DIRECTLY OR
INDIRECTLY TO THE LOAN EVIDENCED BY THE NOTE, THE APPLICATION
FOR THE LOAN EVIDENCED. BY THE NOTE, THE NOTE, THIS SECURITY
INSTRUMENT OR THE OTHER- SECURITY DOCUMENTS OR ANY ACTS OR
OMISSIONS OF LENDER, ITS OFFICERS, EMPLOYEES, DIRECTORS OR AGENTS
IN CONNECTION THEREWITH, -

ARTICLE XV...
EXCULPATION '

Section 15.1. Exculpation. The"pr6v1s1on'§ of Article XI of the Note are hereby
incorporated by reference to the fullest extent as if the text of such Article were set forth in its
entirety herein. s

ARTICLE XVI. NOTICES

Section 16.1. Notices. All notices or other written communications hereunder
shall be deemed to have been properly given (i) upon delivery, if’ delivered in person or by
facsimile transmission with receipt acknowledged by the recipient-thereof and confirmed by
telephone by sender, (ii) one (1) Business Day (defined below) after havmg been deposited for
overnight delivery with any reputable overnight courier service, or (iii) three (3) Business Days
after having been deposited in any post office or mail depository regularly maintained by the
U.S. Postal Service and sent by registered or certified mail, postage prepald return receipt
requested, addressed to Borrower or Lender, as the case may be, at the addresses set forth-on the
first page of this Security Instrument or addressed as such party may from time to time des1gnate
by written notice to the other parties. 2T

Notices to Borrower shall be addressed to the attention of Iio.gan "HJlbne_é_,-- -
Borrower’s telephone number is 360-676-0866 x102 and facsimile number is 360-676—15'51 '

Either party by notice to the other may designate additional or different addresses...- _' T

.
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L For purposes of this Subsection, “Business Day” shall mean a day on which
commercual banks are not authorized or required by law to close in New York, New York.

ARTICLE XVIL
APPLICABLE LAW

Sectmn 17.1. Choice of Law. This Security Instrument shall be governed,
construed, apphed and enforced in accordance with the laws of the state in which the Property is
located. :

S'ection 1-7.2_,.=:-' Provisions Subject to Applicable Law. All rights, powers and
remedies provided in this.Security Instrument may be exercised only to the extent that the
exercise thereof does:not violate any applicable provisions of law and are intended to be limited
to the extent necessary so that they will not render this Security Instrument invalid,
unenforceable or not entltled to be recorded registered or filed under the provisions of any
Applicable Laws. -

.~ ARTICLE XVIIL
" SECONDARY MARKET

Section 18.1. Transfer of Loan. Lender may, at any time, scll, transfer or assign
the Note, this Security Instrument and the other Loan Documents, and any or all servicing rights
with respect thereto, or grant participations therein (the “Participations™) or issue mortgage pass-
through certificates or other securities evidencing a beneficial interest in a rated or unrated public
offering or private placement (the “Securities”). -Lender may forward to each purchaser,
transferee, assignee, servicer, participant, or investor in such Participations or Securities
(collectively, the “Investor™) or any Rating Agency” ratmg such Securities, each prospective
Investor, and any organization maintaining databases on the underwriting and performance of
commercial mortgage loans, all documents and information which Lender now has or may
hereafter acquire relating to the Debt and to Borrower, any Guarantot, any Indemnitor(s) and the
Property, whether furnished by Borrower, any Guaranter, any -Indemnitor(s) or otherwise, as
Lender determines necessary or desirable. Borrower irrevocably waives any and all rights it may
have under Applicable Laws to prohibit such disclosure, mcludmg but not llmlted to any right of
privacy. -

Section 18.2. Cooperation. Borrower, Guarantor and Indemmtor agree to
cooperate with Lender in connection with any transfer made or any Securifies created pursuant to
this Article XVIII, including, without limitation, the taking, or refraining from- takmg, of such
action as may be necessary to satisfy all of the conditions of any Investor, the. delivery of an
estoppel certificate required in accordance with Subsection 7.4(c) hereof. and such.-other
documents as may be reasonably requested by Lender, and the execution of ame_ndments to. the
Note, this Security Instrument and other Loan Documents and Borrower’s organizational
documents as reasonably requested by Lender; provided that the costs incurred -for-such-
cooperation shall be paid by Lender and no changes to the Loan Documents shall be required -
which will have a material adverse economic impact on Borrower, Guarantor or Indemnitor.: -~
Borrower shall also furnish and Borrower, Guarantor and Indemnitor consent to Lender -~
furnishing to such Investors or prospective Investors or any Rating Agency any and“all
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“information concerning the Property, the Leases, the financial condition of Borrower, Guarantor
and Indemnitor as may be requested by Lender, any Investor, any prospective Investor or any
Rating Agéncy in connection with any sale, transfer or Participations or Securities and shall
indemnify and hold Lender harmless (and for purposes of this Section 18.2, Lender hereunder
shall include its officers and directors), the affiliate of Lender (together with Lender, “Morgan
Stanlev™) that has-filed the registration statement relating to the Securities (the “Registration
Statement”), each.of its directors, each of its officers who have signed the Registration Statement
and each Person that controls the affiliate within the meaning of Section 15 of the Securities Act
or Section 20 of the Exchange Act (collectively, the “Morgan Stanley Group™), and Lender, and
any other placement agent or underwriter with respect to the Securities, each of their respective
directors and each Person” who controls Morgan Stanley or any other placement agent or
underwriter within the meaning of Section 15 of the Securities Act and Section 20 of the
Exchange Act (collectively, the - “Underwriter Group™) for any losses, claims, damages or
liabilities (collectively, the “Liabilities”) to which Lender, the Morgan Stanley Group or the
Underwriter Group may become sub]ect insofar as the Liabilities arise out of or are based upon
any untrue statement or alleged untrue statement of any material fact contained in Disclosure
Document or arise out of or are based-upon. the omission or alleged omission to state therein a
material fact required to be stated in the D1sclosure Document or necessary in order to make the
statements in the Disclosure Document, in light of the circumstances under which they were
made, not misleading and agreecing to relmburse Lender, the Morgan Stanley Group and/or the
Underwriter Group for any legal or other expenses reasonably incurred by Lender, the Morgan
Stanley Group and the Underwriter Group. in connection with investigating or defending the
Liabilities; provided, however, that Borrower will be liable in any such case under this Section
18.2 only to the extent that any such loss claim, damiage or liability arises out of or is based upon
any such untrue statement or omission made therein in reliance upon and in conformity with
information furnished to Lender by or on behalf of Borrower in connection with the preparation
of the Disclosure Document or in connection with the Underwriting or closing of the Loan,
including, without limitation, financial statements of Borrower, operating statements and rent
rolls with respect to the Properties. This indemnity agreement will'be in addition to any liability
which Borrower may otherwise have and shall survive.the. termmatwn of this Security
Instrument and the satisfaction and discharge of the Debt. ' :

ARTICLE XIX.
COSTS

Section 19.1. Performance at Borrower’s Expense. Borrower-acknowledges and
confirms that Lender shall impose certain administrative processing and/or commitment fees
(including, without limitation, loan servicing or special servicing fees) in connection with (a) the
extension, renewal, modification, amendment and termination of the Loan, (b) the retease or
substitution of collateral therefor, (c¢) obtaining certain consents, waivers and approvals. with
respect to the Property, or (d) the review of any Lease or proposed Lease or the preparation or
review of any subordination, non-disturbance agreement (the occurrence of any of the-gbove ..
shall be called an “Event”). Borrower further acknowledges and confirms that it “shall be .
responsible for the payment of all costs of reappraisal of the Property or any part thereof, -
whether required by law, regulation, Lender or any governmental or quasi-governmental .-
authority. Borrower hereby acknowledges and agrees to pay, immediately, with or without
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“'dentand, all such fees (as the same may be increased or decreased from time to time), and any
additional fees of a similar type or nature which may be imposed by Lender from time to time,
upon the o¢currence of any Event or otherwise. Wherever it is provided for herein that Borrower
pay ‘any costs and expenses, such costs and expenses shall include, but not be limited to, all
reasonable legal fees and disbursements of Lender, whether with respect to retained firms, the
reunburscment for the expenses of in-house staff or otherwise.

Sectlon 19 2. Legal Fees for Enforcement. (a) Borrower shall pay all reasonable
legal fees incurred by Lender in connection with (i) the preparation of the Note, this Security
Instrument and the other Loan Documents and (ii) the items set forth in Section 19.1 above, and
(b) Borrower shall pay to Lénder on demand any and all expenses, including legal expenses and
attorneys’ fees, incurred .or paid by Lender in protecting its interest in the Property or in
collecting any amount payable hercunder or in enforcing its rights hereunder with respect to the
Property, whether or not any legal proceeding is commenced hereunder or thereunder, together
with interest thereon at the Default Rate from the date paid or incurred by Lender until such
expenses are paid by Borrower anc] all ¢ spec1a1 servicing”, “workout” and/or “liquidation” fees
(or their equivalent). e

. RTTCLE XX,
- DEFINITIONS

Section 20.1. General Deﬁnitions. Unless the context clearly indicates a
contrary intent or unless otherwise speciﬁéally provided herein, words used in this Security
Instrument may be used interchangeably in singular or-plural form and the word “Borrower”
shall mean “each Borrower and any subsequent owner or owners of the Property or any part
thereof or any interest therein,” the word “Lerider” shall mean “Lender and any subsequent
holder of the Note,” the word “Trustee” shall mean “Trustf:e and any substitute Trustee of the
estates, properties, powers, trusts and nghts conferred .upon Trustee pursuant to this Security
Instrument,” the word “Note” shall mean “the Note and any other evidence of indebtedness
secured by this Security Instrument,” the word “Properiy”' _s_hall.--inc-lude any portion of the
Property and any interest therein, and the phrases “attorneys’ fees” and “counse] fees” shall
include any and all attorneys’, paralegal and law clerk fees and dlsbursements including, but not
limited to, fees and disbursements at the pre-trial, trial and appellate levels incurred or paid by
Lender in protecting its interest in the Property, the Leases and the Rents and enforcmg its rights
hereunder.

Section 20.2. Headings, etc. The headings and captions of various Articles and
Sections of this Security Instrument are for convenience of reference only and .are not to be
construed as defining or limiting, in any way, the scope or intent of the prov1510ns hereof

ARTICLE XXI.
MISCELLANEOUS PROVISIONS

Section 21.1. No Oral Change. This Security Instrument, and any.pr:ovisioﬂs
hereof, may not be modified, amended, waived, extended, changed, discharged or terminated.” .
orally or by any act or failure to act on the part of Borrower or Lender, but only by an agreement

M\IH

NN

Skagit County Auditor

4/2/2012 Page 62 of 689

2:588PM



“in wntmg signed by the party against whom enforcement of any meodification, amendment,
Wawer extenswn change, discharge or termination is sought.

: Sectlon 21.2. Liability. If Borrower consists of more than one Person, the
obhganons and liabilities of each such Person hereunder shall be joint and several. This Security
Instrurnent shall bc binding apon and inure to the benefit of Borrower and Lender and their
respectwe successors and assigns forever.

Sec_non_ 21,_3-_._ Inapplicable Provisions. If any term, covenant or condition of the
Note or this Security Instrument is held to be invalid, illegal or unenforceable in any respect, the
Note and this Security Instrument shall be construed without such provision.

Section 21 4 Duphcate Originals; Counterparts. This Security Instrument may
be executed in any number of duplicate originals and each duplicate original shall be deemed to
be an original. This Security Instrument may be executed in several counterparts, each of which
counterparts shall be deemed.an original instrument and all of which together shall constitute a
single Security Instrument. The failure of any party hereto to execute this Security Instrument,
or any counterpart hereof, shall not relieve the other signatories from their obligations hereunder.

Section 21.5. Number':--an’d Geh&er. Whenever the context may require, any
pronouns used herein shall include the corresponding masculine, feminine or neuter forms, and
the singular form of nouns and pronouns-shall include the plural and vice versa.

ARTICLE XXII )
SPECIAL STATE OF WASHINGTON PROVISIONS

NONE

ARTICLE XXIII —
DEED OF TRUST PR()VISIONS

Section 23.1. Concerning The Trustee. Truste'e shall be under no duty to take
any action hereunder except as expressly required hereunder or by law, or to perform any act
which would involve Trustee in any expense or liability or to institute ‘or defend any suit in
respect hereof, unless properly indemnified to Trustee’s reasonable sat1sfact10n Trustee, by
acceptance of this Security Instrument, covenants to perform and fulfill the trusts-herein created,
being liable, however, only for gross negligence or willful misconduct, and hcreby waives any
statutory fee and agrees to accept reasonable compensation, in lieu thereof, for any. services
rendered by Trustee in accordance with the terms hereof. Trustee may resign at any tifne upon
giving thirty (30) days’ notice to Borrower and to Lender. Lender may remove Trustee at any
fime or from time to time and select a successor trustee. In the event of the death, removal
resignation, refusal to act, or inability to act of Trustee, or in its sole discretion for any reason. -
whatsoever Lender may, without notice and without specifying any reason therefor and: witholt
applying to any court, select and appoint a successor trustee, by an instrument recorded wherf:ver o
this Security Instrument is recorded and all powers, rights, duties and authority of Trustee, as.
aforesaid, shall thereupon become vested in such successor. Such substitute trustee shall not, be--’ '
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..+ required.to give bond for the faithful performance of the duties of Trustee hereunder unless
required by.Lender. The procedure provided for in this paragraph for substitution of Trustee
shall be ifi addition to and not in exclusion of any other provisions for substitution, by law or
othermse

" Seetion 23.2. Trustee’s Fees. Borrower shall pay all reasonable costs, fees and
expenses incurred by Trustee and Trustee’s agents and counsel in connection with the
performance by Trustee of Trustee’s duties hereunder and all such costs, fees and expenses shall
be secured by this Security Instrument.

Section 23.3." Certain Rights. With the approval of Lender, Trustee shall have
the right to take any and all of the following actions: (i)to select, employ, and advise with
counsel (who may be, but.need not be, counsel for Lender) upon any matters arising hereunder,
including the preparation, ¢xecution, and interpretation of the Note, this Security Instrument or
the other Loan Documents; and shall be fully protected in relying as to legal matters on the
advice of counsel, (ii) to execute any ‘of the trusts and powers hereof and to perform any duty
hereunder either directly or through his/her agents or attorneys, (iii) to select and employ, in and
about the execution of his/her-duties hereunder, suitable accountants, engineers and other
experts, agents and attorneys-in-fact, either corporate or individual, not regularly in the employ
of Trustee, and Trustee shall not be answerable for any act, default, negligence, or misconduct of
any such accountant, engineer or other expert, agent or attorney-in-fact, if sclected with
rcasonable care, or for any error of judgment or act done by Trustee in good faith, or be
otherwise responsible or accountable under any circumstances whatsoever, except for Trustee’s
gross negligence or bad faith, and (iv) any and all-other lawful action as Lender may instruct
Trustee to take to protect or enforce Lender’s rights hereunder. Trustee shall not be personally
liable in case of entry by Trustee, or anyone entering by virtue of the powers herein granted to
Trustee, upon the Property for debts contracted for or- hablhty or damages incurred in the
management or operation of the Property. Trustee shall have the right to rely on any instrument,
document, or signature authorizing or supporting an action taken or proposed to be taken by
Trustee hereunder, believed by Trustee in good faith to be genuine. Trustee shall be entitled to
reimbursement for actual expenses incurred by Trustee in the perfdi'ﬁiance of Trustee’s duties
hereunder and to reasonable compensation for such of Trustee’ s services hereunder as shall be
rendered. -

Section 23.4. Retention of Money. All moneys received by Trustee shall, until
used or applied as herein provided, be held in trust for the purposes. for - which they were
received, but need not be segregated in any manner from any other moneys "(exc'ep‘t' to the extent
required by applicable law) and Trustee shall be under no liability for mterest on any moneys
received by Trustee hereunder. . B}

Section 23.5. Perfection_of Appointment. Should any deed, conyeyance;. or
instrument of any nature be required from Borrower by any Trustee or substitute trustee to more
fully and certainly vest in and confirm to the Trustee or substitute trustee such estates rlghts '
powers, and duties, then, upon request by the Trustee or substitute trustee, any and-all such =~
deeds, conveyances and instruments shall be made, executed, acknowledged, and delivered and
shall be caused 10 be recorded and/or filed by Borrower.
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o Section 23.6. Succession Instruments. Any substitute trustee appointed pursuant
to any of the provisions hereof shall, without any further act, deed, or conveyance, become
vested withall the estates, properties, rights, powers, and trusts of its or his/her predecessor in
the rights hereunder with like effect as if originally named as Trustee herein; but nevertheless,
upon: the written request of Lender or of the substitute trustee, the Trustee ceasing to act shall
execute-and deliver any instrument transferring to such substitute trustee, upon the trusts herein
expressed, -all the estates, properties, rights, powers, and trusts of the Trustee so ceasing to act,
and shall duly assign, transfer and deliver any of the property and moneys held by such Trustee
to the substitute trustee so appointed in the Trustee’s place.

" INO FURTHER TEXT ON THIS PAGE]
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- .. IN WITNESS WHEREQF, THIS SECURITY INSTRUMENT has been executed
by Borrowar the day and year first above written.

BORROWER:

ROWEN BURLINGTON OPCO, LLC, a
Delaware limited liability company

By: ROWEN INVESTMENTS, LLC, a
Washington limited liability company, its

N L

Name: Rogan Jgnes
Title: Manageif
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ACKNOWLEDGEMENTS

'ACKNOWLEDGEMENT OF BORROWER

STATE OF WASIHINGTON )
COUNTY OF KING:_:_ )
I certify that I Know of ha:‘.vé satisfactory evidence that Rogan Jones is the person who appeared

before me and said p_ers:'_o.n écknow]edged that he signed this instrument, on oath stated that he
was authorized to éxecuté the instrument and acknowledged it as the Manager of ROWEN

INVESTMENTS, LLC-,_-'thé Maﬁager of ROWEN BURLINGTON OPCO, LLC, to be the free
and voluntary act of such party for thc nses and purposes mentioned in the instrument.

DATED: Y770/ 8, Q&/.,L
‘,_..\\\\\\\\\\\m,, o
" ) ) - - "
5@6\;\3\“\“% ‘ t,b N /Mc&d@ W /é/w
F &5 OTM% WP . -PrintName: _ /A/554 S P 2e”
H § ""_' . _'L %% % .. Notary Public in and for the State of
2 % . H . Washington, residing at _<&-7 +~
%‘&44,'“ 0308\.‘\ "15‘5 My Appoiniment Expires: 3575
Tt oe S TN
i, o T \‘\ .s:-_. D
"""“‘:\m\\\\\:‘ =
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Exhibit A
o Legal Description of Property
PARCEL“A™

That portion of the Southeast % of the Northeast % of Section 7, Township 34 North, Range 4 East,
W.M., described'as folloWS'

Beginning at a pomt on the West line of State Highway No. 99, that is 30 feet West and 305.07 feet South
of the Northeast comgr of sa1d subdivision;

thence North 88°50730” West parallel to the North line of said subdivision, 398.8 feet, more or less, to the
West line of that certain tract‘deeded to Emil Hanson by Deed recorded under Auditor’s File No. 362759,
thence Southerly parallel to the East line of said subdivision, 101.55 feet;

thence South 88°50°30” East to-the West line of said Highway;
thence North along said West hne to the’ pmnt of beginning,

EXCEPT that portion thereof lymg East of a ling drawn 40 feet West of and parallel with the East line of
said subdivision. _—

EXCEPT that portion conveyed to the Cityb_f -Burli-ngton, a municipal corporation by Deed recorded
September 3, 2003, under Skagit County Auditor’s File No. 200309030115 for road right-of-way.

Situate in the City of Burlington, County of Skégi;, State of Washington.
PARCEL “B™:

That portion of the Southeast % of the Northeast % of Sectlon 7 T OWIlshlp 34 North, Range 4 East,
W.M., described as follows:

Beginning at a point on the West line of State Highway No. 99 that is- 30 feet West and 406.62 feet South
of the Northeast corner of said subdivision;

thence North 88°50730” West parallel to the North line of said subdlwsmn 399 09 feet, more or less, to
the West line of that certain tract deeded to Emil Hanson by Deed recorded under Audltor s File No.
362759; - :

thence Southerly parallel to the East line of said subdivision, 50 feet;

thence South 88°50°30™ East to the West line of said Highway;
thence North along said West line to the point of beginning,

EXCEPT that portion thereof lying East of a line drawn 40 feet West of and paralle] w1th the East line of
said subdivision.

EXCEPT that portion conveyed to the City of Burlington, a municipal corporation by D'eed_rec'EJ.rded. ",
September 3, 2003, under Skagit County Auditor’s File No. 200309030115 for road right-of-way..

Situate in the City of Burlington, County of Skagit, State of Washington.
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~DESCRIPTION CONTINUED:

PARCEL “Cr

A non—excluswe easement for ingress, egress and utilities in favor of the above described Parcels “A”™ and
“B” over and across an-adjoining portion of the Southeast % of the Northeast }4 of Section 7, Township
34 North, Ran_ge 4 E__ast W.M., as established and more particularly described on Easement Agreement
dated September 30, 1998 and recorded November 2, 1998, under Auditor’s File No. 9811020023.

Situate in the City of Burhngton, County of Skagit, State of Washington.
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