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1905 Broadway
Bellingham, WA 98225

:.._._____--@gjgfggqm TS RUNNING WITH THE LAND

Granter: Jimamd Karen Hadman

Grantee: Michael and Liz Bart
Legal Description e
of Properties:

Parcel A: Bart '?mgﬁﬂ?%'

‘That portion of Lot 158, Iving a{;rthm-iv of the Samish Island Road, 8% shown on the
face of the short plat, Skagit County Short Plat No, 60-88 approved March 1, 1989,
and recorded March 28, 1989, in Volume 8 mf Short’ Plats, page 119, under Auditor’s
File No. 89032806020, records of Skagit C ﬁﬁsﬁ% Washington: being a portion of
Tract 15, Bamish Island Estates, according to the plat thereof recorded in Volume
12 of Plats, page 69, records of Skagit County, Wﬁ&&mgwm and also being a portion
of Government Lot 1, Section 34, Township 36 %{;rgh Kéﬁigﬁ‘ 2 gast of the
Willamette meridian, 0 = e e

Subject to: Restrictions, Heservations and E @sammw 9& mcﬁrzi

APN: 4403 000 015 6100

Parcel B: Hadman Properiy

Lot 12, “Plat of Samish Island Estates,” aw&rﬁmg to the piat H:‘%’:{}E"ﬁi;’d m %ﬂi%ﬂ% 12
of Plats, pages 69 and 69A, records of Skagit County, Washington, %&mg & ;;m&:wn
of Section 35, Tewnship 36 North, Range 2 East, WM,

Subject to: Paragraphs A-C of Schedule B-1 of First American T ;13% { ﬁm;mnv 85
Preliminary Commitment for Title Insurance No. 48552, : L

APN: 4403 050 012 0635



SETTLEMENT AGREEMENT

T %&m &ifi”ﬂmsﬁ“ NT AGREEMENT AND MUTUAL RELEASE (4 ’%ymmgni }
is “eitered into by and between Plaintiffs Michael and Liz Bart (“the Barts™) and
?;g%ﬁﬁ{igmﬁ Jim and Karen Hadman (“ihe Hadmans”), collectively “the parties”.

RECITALS:

arbitration wnéu&mﬁ m ?i’;ﬂsz} E. %?&m’pm {)i g’%ﬁe%ﬁ;wm %&&q}g y;mgi %ﬁsa LL ?3 ano @
Complaint filed by the Bas'f% if Skagit County Superior Court, Case No. {§- Lrarye=)
The arbitrator found the Bartd fo be the prevailing party in the arbitration and issued a

writien opinion attached 3§§£§f¢3i§ 'ém‘eiﬁzx%i%@%i A

WHEREAS, the gmriim }mw entered into this written Settlement Agreement for
the purpose of implementing the arbitrator’s decision of the parties’ é;&;m{t, and for the
purpose of recording the Se?;ﬂgm@ﬁz %@mmzﬁm i the public records of the Skagi
Conmty Auditor’s office. :

ﬁiﬁm&:mm&:&*&:

NOW, THEREFORE, m exchange ’f‘w ﬁze gﬁmmmx and covenants set forth
heremn, the mr&:ms hereto agree as follows: -

1. The Hadmans shall remove all marketable madronas on the east side of the
Hadmans® home to the north of the Hadmans™ driveway as depicted on the site map
aftached hereto as Exhibit B and incorporsted hérein-by-reference (“Site Map™).
Unmarketable trees on the cast side of the Hadmans™ home tothe north side of the paved
driveway as depicted on the Site Map shall be reduced to fifleen feet. The lone madrona
on the property line east of the barn depicted on the Site. Map shall be removed, The
fepgy fitbert and the “transformer” fir depicted on the Site Map-shall be reduced o and
maintained a4 height not to exceed fifleen feet (1573 Any remaining trimks shall be
maintained at ﬁiium feet and trimamed annually®, as required. Such trunks may be used
to support vines and habitat for birds and wildlife provided that ﬁiﬁgh w;ﬁm *’md m&m do
not exceed the fifteen feet” L

2. The Hadmans shall keep the bird tree” birch, the "memorial” biue sprige; the
Grand fir, and the three groups of madronas (some of which have multiple trunks). on the
south side of their paved driveway and shall prume these frees of dead brasches ™
annually.® The Barts offer to fund the initial trimming by Fager Beaver 18 mw;}md By S

the Hadmans, subsequent trimming shall be the responsibility of the current owher m‘_:

5218 Filbert Lane.
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e AR The Hadmans will continue to maintain t%’;{* views which they esiablished vears
" ~"ago. . This view maintenance also includes the "transformer” fir and the bird snag. The

.;_"_iiadmam shall maintain the bird snag at iz desipgnated height of 18 feet, which is the
. appmwzi vmaﬁz height of their barn. The Hadmans shall prune these trees annually.*

#—%‘; : ;E’m Eiaﬁmam shall schedule all tree removal as well a8 the praning of madrong
treesfor Jate” suinmer of 2011 This work is to be completed no later than Sept. 30th.
Deciduous zmt.:s; and other species that are better suited to pruning (or canopy reduction
technicues) incolder months shall be pruned during fall or winter of each year but no
later than A};ﬁaﬁ% i g}f e;a@;iw year *

5 The EM‘% mqmﬁi that the madrona in the NW corner of the Hadman ;:zm;wm b
removed. This treeowas notincluded in the CC & R violation finding but in the tuterest of
having this matter %iﬁké the Hadmans agree to use the Olsen method of reducing the
tree's crown height incrementally over three vears in order to eventually reduce the crown
to fifteen feet.  This work-shall also be done by September 30th of each vear, starting in
2011. Once accomplished, the Hadmans shall maintain this tree annually® at fifieen feet.

6. Any landscaping by .the® Hadmans or their successors and assigns, whether
intentionally planted or naturally, {}ﬁcmrmg shall conform to this agreement in that it
shall not be located in such a way as to imiﬁﬁf;ﬁh or obscure the Barts” views 1o the water
that are now open or will be @g}@a@d by this proposal.  Particularly, the Baris are
concerned that moving the view to the north from the original Olson plan will place the
new view directly into the birch and’ madronnd frees that are on the Hadmans™ west
property linge. As the Barts cannot be certain of this until the work 18 done, if this 15 &
problem, the Hadmans agree to prune these irw@ %:3;:3»% ia} ’é:hf:t 3-foot height birat

7. At the recommendation of the aritsszmtm ti'm %Z%am %iﬂﬂ photograph the project
smmaﬁmiu}y after the work is completed. These ﬁhﬁtﬂgﬁ}?ﬁ% shall serve as a eference
tor the view that has been agreed (o be maintained dﬁﬁ&&ﬂ‘y’ --------

8, The parties agree that both the arbitmiors éag;i%;m and the terms of this
Seitlement Agreement shall be recorded in the Skagit County public records and shall
constitute covenants running with the land which will be i}indmg 0 the 5}3’{%% and their
respective heirs, successors and assigns. .

9. It is the intention of both parties that these described actions (1-8) will'resgive the
problem of impeded water views. The Barts will issue a statement, a8’ 'réi,;ﬁ@ﬁ%le:i by the
Hadmans, after the successful conclusion of these actions and after the view %s; ﬁw mm
through the Hadmans™ property is adequarely improved. L :
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_* The Barts are uncertain what the annual growth will be. The Barts will determine by

-v'"‘%wﬁﬂiﬁi‘;gr 30th, 2015 (one year after the NW madrona 15 finished being 3}?5}?}@6 down in

-/ hetght) if the annual requirement for pruning can be reduced to bienmial in an effort 1o

. '_m@umﬁ ’?;hf:; Etsuraiém of cornpliance by the Hadmans,

i{}' U ;mﬁ the signing of this Agreement, counsel for the Hadmans and the Barts will
also” sign-a fs%%gmimmﬁ and Order aiiaﬁfﬁmé hereto as Exhibit € which will be filed m
%%agii County %ﬁpﬁ;;{ﬁ Court and recorded in the public records of the Skagit County
Auditor € offi I A

11 "?hﬁﬁ;ﬁgr%ﬁgﬁéiﬁ shall bind and inure to the benefit of the Hadmans and the Baris
hereto and their respectiveheirs, successors, and assigns,

12 The partigs-‘acknowledge that each party has executed this Agreemont freely,
knowingly, and voluntarily and that each party has had legal counsel represent ﬁmg
interests with respect, to.this_Agreement.  No_Interpretation Against Drafter. This
Agreement is the product ﬁf negotiations among the parties hereto represented by counsel
and any rules of construction miaimg o interpretation against the drafter of an agreement
shall not apply to this Agreement’ aﬁ{i ate m;}m%}v waived.

DATED this 2B day of A%ﬁ“&i— 2011,

" IMICHAEL BART

g LiZ BART

L

261?8926
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Exhibit “A”

Baﬂ ¥. Haﬁman
March 15, 2011
Excerpts of Arbatratgr s Decisio

. Intefpféﬁﬁg":'éév-erxaﬂts'

The ;ramary si};ectwe of a court in interpreting covenants is to determine the
intent of the Declarant, Wcrds are to be given their ordinary meaning and if ambiguity
exists, courts resort to ev&de;f}se of surrounding circumstances in order to determine the
intent of the E)ecias“ant _
s Are the Hadmans mam’t&:mng a hedge within the meaning of the covenant?
The restrictive t:avenants pmvzﬁe in pertinent part, that:

“No hedge shall be erectad located, planted or maintained

on any lot wé;z:h would: aﬁreasaﬁabiy obstruct views from

any other lot. .. '
Looking at the language, the term hedge according to Webster's, is a "fence or
boundary formed by a dense row of shrubs e:xr‘!c;\?é fré'es " '

The Hadmans argue that a hedge must be. manmade | disagree. Some hedges
are manmade while others are naturally oceurri rsg i}ne ﬂead only drive the roads of
rural Ireland to see naturally occurring fuchsia hedge& bardermg the roads for miles on
end. The covenants make no distinction between manmaée aad naﬁur&z ty occurring
“hedges. The Declarant, Mr. Ulfwengren, provided :‘eavaaisng t&sﬁmgﬁy on this point. He
stated that you don’t “need to plant” a hedge but rather it “can’ b@ wild growth” and noted
that he currently has property *with a natural growth hedge that i trim. ” Whan asked
directly by counsel for the Hadmans “what constitutes a wall, fence or hedge” he
answered "any growth which obstructs the view of the landowner b&hfnd B Wha
believe Mr. Ulfwengren's answer to be overly broad, as it would apply equaliy to a sangie
tree as well as a row or bank of trees, whatever the case, it is clearto me i«ha{ ’i?’e& g;rwe
of trees maintained by the Hadmans fall within the meaning of a hedge as %hat wsrd
was used by Mr. Ulfwengren in the covenants. "

mmgm@mm,gﬂm@ﬂg&ﬁg}mua
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_~_ 7Inthis instance, there is no question that the Hadmans are maintaining a hedge
if"sm the meaning of the covenants. Although it is not necessary to my decision, as |
bgite&{e any hedge which is allowed to exist on a parcel of property which unreasonably
a!ﬁstméts thé“s}ia:w from ancther ot would xziaiate the covenants, the fact of the matter is

that the Haémaﬁs are actively maintaining the Madrona grove and associated growth.
The t@s’ﬁmsny at tﬁai is that they may have pruned dead limbs and have actively
changed their gardenmg practiz::eas 50 as to avoid irrigating the Madrona trees in order to
facilitate their health i

Based upon Mr Lﬂfwgﬁgr% ] ’tssismsany, I am of the opinion that the Madrona |
grove and associated grawih {}f’t the Hadman property is a “hedge” within the meaning
of the restrictive mvenantg A

One interesting eb&ewa’i {}ﬁ § weuic% share relates to a comment that counsel for
the Hadmans made in his ¢! s:zgmg argamem: He stated that the community’s vision is
different than that of the Declarant, _.that ‘;h& community values trees and wishes to strike
a balance between the beauty of tré‘eé‘_én the one hand and views on the other. | would
point out that the community's vision, :W:Eﬁatevsr itmay be, is not relevant to determining
the Declarant’s intent. However, this pﬁﬁiﬁ_@fé:iﬁﬁéérﬁ;r&giy inconsistent with the
resolution passed by the Board of !3irectarsnbﬁf_;_Fe‘_b%;j__éty:.__ZQ, 2008, which interprets
“hedge” as used in the covenant to mean “a bar?%ef* éﬁﬁé'éﬁhg of vegetation and trees
that screens views of the water.” (Exhibit 27). ltis, my ﬁﬁﬁ&fﬁtﬁﬁééﬁg that that
resolution was adopted by the membership at a genera mﬁet;ng ‘The Board's
resolution embodies the view expressed by Mr. Lﬁif\z\rengren when hesaid that “any
growth which obstructs the view of the water” violates the z:f:}xfaﬂaﬂts

To reiterate, | find that the growth on the Hadman ;zm;;}&rty ﬁ{}ﬁmstmg of the
Madrona grove, the free by the garage, the birch tree, the top fir, th& granz;f fﬂ“ f&f%frﬁd to
in the Olsen Report collectively constitute a hedge within the meaamg Qf th& cw&nas}i
f also conclude that the Hadmans' actions, in allowing the hedge to remam zn ;3 ace ﬂﬁi’
to mention actively nurturing it, constitutes the maintenance of a hedge wzth in the ”
meaning of the covenants. '

« Does the Hadman hedge unreasonably obstruct the view from the Barts’ lot? .~

Page 2of 5
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__ 1 am mindful of the fact that the covenants do not prohibit views obstructions as
-._f_.::.':-iong as they are not unreasonable. In order to determine whether a view obstruction is
umeaseﬁab!e two guestions must be asked and answered. First, what view is
pmtemi@ci iay ’she covenants and second, does the Hadman hedge unreasonably
obstruci the prcief:ted view?

R&twﬂ ﬂg to ihe first question, what view is protected, the parties have presented
competing afgzzm&ms T?xe Barts argue that it is the view of the water which the
covenants seek fo garcieci whz!e the Hadmans argue that the covenants seek to protect
a territorial view which wquiqgngiuﬁ&, but not necessarily be limited to, the views of the
water, i '.

The answer to iﬁiéque%i?%ﬁi is 1o be found in the pivotal testimony provided by
Mr. Ulfwengren. He stated that the ead ing sales argument was a water view” and that
it was his intent for every lot to have *“a g::emetﬁai iew of the Sound”. Later he opined
that there is "only one view ~ the wa&eﬁrﬁﬁt view”,

Mr. Ulfwengren's testimm‘ny.is--_ﬁb;;;'ttressed by the statements of his attorney,
Colonel Betz, who testified that "Erik was very concerned that all lots have a view of the
water.” In response to an earlier inquiry, Mr B&iz s}vréte a letter dated the 19th day of
May, 2004, opining that the covenants were antended to prcztec’s a “reasonable view {0
the water and a view to the south side of Samish Is %amﬁs Estaies " The testimony of Mr.
Ulfwengren and Mr. Betz lead to the inescapable Cz:;e}:::iu_ﬁ_mﬁ that the view which the
covenants seek to protect is that of the water. T : T

That leads to the second question, does the Hﬁdman %tez:fga uﬁr&assﬁabi
obstruct the view of the water from the Hadman lot? o

In his opening statement, counsel for the Hadmans argued that t is m;mrtant to
reach a balance between views on the one hand and tress on the Gf?‘iﬁf %%a a;rged that
consideration to be given to what would be 2 common and realistic exga{;iaf ar gzvsm
the language of the covenants. He also pointed out that it is not an ali 6r nﬁihmg %
proposition --- clear cut versus unregulated growth --- but rather reaching as'z reas;}nabie
balance between the two. He quite correctly pointed out that the Hadmans hasff_&_;_ t?;a_ s
right under the covenants to reasonably obstruct the Bart's view of the water, -~

I%ﬁfﬁ%@jﬁ%@%ﬁﬁ!}ﬁiﬁ%ﬁ%ﬁg Eﬂ Excerpts of Afbiiﬁiggé §§§§§§

§/20/2011 Page 7T of 11 4:24PM



=‘{j@h§érs§ ly, the Barts have a right under the covenants to prevent the Hadmans from
e-f.f:unfeascnab ly obstructing their view of the water through the maintenance of a hedge.

_ Th;s brings me to the hard part of this decision because it necessarily involves a
subgﬁstwe judgmaﬁt on my part as to what constitutes a reasonable or unreasonable
view oh.ﬁi{uf:_t__an_,:_}"_hera is no way to avoid making a subjective judgment. In many
instances. %ﬁé"'&ﬁgéi’éﬁ Eanguaga lacks precision and sbjéct‘vity Such is the case when
determining whet?ae;‘ mme‘;h ing is reasonable or unreasonable. It is for this reason that

in the law, common y aakﬁﬁwtedga that reasonable minds, viewing the same facts,

may come to d ff&rem SﬁﬁGfi{SiDﬁS

In attempti rag to &xemise szzi};ecti\se judgment which is consistent with the intent
of restrictive caveﬂants E unﬁeﬂeﬂk two site visits at the request of counsel. | visifed
the site in the summer, befc;ra the arbztrairar; took place, and also visited the site with
counsel following the arb itration: (i’m my sez:{:sﬁ{:% visit, | spent time sitting in various
portions of the Bart home looking. at the v;&ws from the living room, dining room,
kitchen, breakfast area, and U;)S‘?aifs g}oﬁmns of the house. | must admit that | was
taken by the view and found it fo be {;a;’ze nice. Leould see parts of the water from most
of the open areas of the Bart house, A E

After counsel and ! left the Bart home, "i."'#?ﬂ.v.é_'jgiraa;}_ﬁ the island to look at various
views and then returned fo the site to look at the v%ééy%é;{:i‘r‘g §he Hadman house. |took
out my notes of Mr. Ulfwengren’s testimony and al 3{3 imkaﬁ at.the photo of the filbert
orchard which was introduced into evidence as Exh;b:t 2 i noiﬁd that at the time the
declaration was imposed on the property, there was no gmwi?a m’; itof any sort other
than the filbert trees themselves. Mr. Ulfwengren's testi msny ran- thmugh my mind. He
-said that the “most valuable thing was the view”. When asked wiﬂmh wew he
answered, “what other view than the water?” | also recail his tesi;immy f:{msemmg the
first home which he constructed on a rear lot from which the “view waﬁ; smctacuiaf of
the water.” 1t was clear that Mr, Ulfwengren was aftempting, through i mpasmg ’me |
covenants, to transport the “front row” view to the rear lots in &r{ier to create vaéue in t.he
lots on the "back row”, Sl o

Viewed in this context, | honestly cannot say that the Barts have the view'”éf gﬁe )

water from the main living areas of their home, particularly on the first floor, which -iuitfééﬁk“;___,

U mpamAn et
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' Mr iﬁ%ﬁvengren was attempting to protect. At best, they have partially obstructed views

;_f_f“ af the watar which clearly is not what Mr. Ulfwengren intended or expected at the time
he feom'de{i the covenants. | therefore conclude that the view of the water from the Bart.
?"&9175%538 is ﬁareasanab y obstructed by the Hadmans’ hedge in violation of the restrictive
a&v&naz‘ﬁﬁ s

iam gosng t@ esﬂer the Hadmans to remove those portions of the hedge which

unreasonably ahstmct the view from the Bart residence at their own expense. Although
| appreciate that ihe Hadmans have offered to pay a portion of the cost of initial removal
and limbing, counsel- has remmdeci me that this is a precedent setting case. Given that
fact, | would point out that z’c is tha Hadmans, not the Barts, that are in violation of the
covenants. It is not zncumhent ugaan the Barts to pay any portion of the cost of
remedying the Hadmans’ vmiat;on The Barts have offered to pay half the cost of the
initial removal which is a nei ghi}miy gastus“e which | would encourage them to fulfill.
However, | have no legal basis f{‘}r c;ré&fmg them to do so. The cost of remedying a

iolation of the covenants must be %mme t@y the vioiator, and not the party whose rights
have been violated. e

PhiliplE. Sharpe, Jr. Arbitrator

isritration BES misoBant o HadmanAtitraters Dedision - Exhinit & 1o Deder dot . By et TR,
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Exhibit B (Site Map) Page 2: Glossary

-- -J‘i‘{ﬁ ' %éf:ﬁ?ééié‘* m%%:f to the Seitlement Agreement numbered tems:

iﬁ o i‘hu m&p refers to the Settlement Agreement, numbered paragraph 1.
This region, encircled in red is the area bounded by the east side of the
house, north {)f t}m mved driveway.

Within #1 ] -.é_-i'ﬂm’“& ;%i%ﬁfs to the lone madrona
Within #1, item B-refers fo the leggy filbert
Within #1, iten € refers-to.the transformer fir

#2 on the map refers tothe Settlement Agreement, numbered paragraph 2.
This area is South and La&«;t '@f 'i?f%i;ﬁ--him*iii

Within #2, ttem D mﬁm to thé: %asz“d tree birch
Within #2, item E refers to the'mefnorial blue spruce
Within #2, item F refers to the gfaﬂd {ir

Within #2, item G refers to the existing nzaéﬁ;}mzx

#3 on the map refers to the Settlernent %% gzwmem numbered paragraph 3.
This area is both north and east of the barn” The other view corridor is
referred to i the sketch provided by the Haém:ms ai ihe;: arbitration hearing
(see page 2 of Maps). -

Ttem #3A is the bird snag
Ttem #1C 15 the transformer fir

#5 on the map refers to the Settlement Agreement, .ﬁmﬂ%@ﬁzgg _;f;;gzz%ézﬁig,fagﬁz 5.
The item circled is the NW madrona.
#6 on the map refers to the Settlement Agreement, numbered ?’ﬁ?&xgraﬁh* é _

| The items circled include the birchs and madronas referenced in gmmgmp%; é
of the Settlement Agreement. :

The area bounded by the 2 red lings definess one of the views that were
opened vears ago as referenced m ttem # 3 of the settlement agreement.
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