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MULTIFAMILY DEED OF TRUST,
ASSIGNMENT OF RENTS AND
SECURITY AGREEMENT

THIS MULTIFAMILY DEED OF TRUST, ASSIGNMENT OF RENTS AND
SECURITY AGREEMENT (the “Instrument”) is dated as of the \(0 day of August,
2010, by HP HEART PARTNERS, LLC, a limited liability company organized and existing
under the laws of Washington, whose address is c/o Frontier Management, LLC, 17400 SW
Upper Boones Ferry Road; Suite 230, Durham, Oregon 97224, as grantor (“Borrower”), to First
American Title Insurance Company, whose address is 818 Stewart Street, Suite 800, Seattle,
Washington 98101, as trustee. (“Trustee”), for the benefit of RED MORTGAGE CAPITAL,
LLC, a limited liability company, orgamzed and existing under the laws of Delaware, whose
address is Two Miranova’ Place 12t Floor Columbus, Ohio 43215, as beneficiary (“Lender”).

Borrower, in cons1derat10n of the Indebtedness and the trust created by this Instrument,
irrevocably grants, conveys and’ assigns to Trustee, in trust, with power of sale, the Mortgaged
Property, including the Land located in- Skaglt County, State of Washington and described in
Exhibit A attached to this Instrument. . "

TO SECURE TO LENDER the _rep_p,-yrhent of the Indebtedness evidenced by Borrower’s
Multifamily Note payable to Lender, dated-as of the date of this Instrument, and maturing on
September 1, 2020, in the principal amount of $7,904,500.00, and all renewals, extensions and
modlﬁcatlons of the Indebtedness, and the: performance of the covenants and agreements of
Borrower contained in the Loan Documents. :

Borrower represents and warrants that Borrower 1s lawfully seized of the Mortgaged
Property and has the right, power and authorlty togrant, convey and assign the Mortgaged
Property, and that the Mortgaged Property is unencumbered. Borrower covenants that Borrower
will warrant and defend generally the title to the Mortgaged Property against all claims and
demands, subject to any easements and restrictions listed in-a-schedule of exceptions to coverage
in any title insurance policy issued to Lender contemporaneously:with the execution and
recordation of this Instrument and insuring Lender’s interest in the Mortgaged Property.

Covenants. Borrower and Lender covenant and agree as foHows:"=
1. DEFINITIONS.

The following terms, when used in this Instrument (including when used m the above
recitals), shall have the following meanings: .

(a) “Borrower” means all persons or entities identified as “Borrower in the ﬁrst
paragraph of this Instrument, together with their successors and assigns. : -
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= {b) “Collateral Agreement” means any scparate agreement between Borrower and
~Lender for the purpose of establishing replacement reserves for the Mortgaged Property,
'estabhshtng a fund to assure completion of repairs or improvements specified in that agreement,

or assurmg reduction of the outstanding principal balance of the Indebtedness if the occupancy of
or income from the Mortgaged Property does not increase to a level specified in that agreement,

or any other agreement or agreements between Borrower and Lender which provide for the
establishment of any-other fund, reserve or account.

(c) =~ ‘iEliVironmental Permit” means any permit, license, or other authorization
issued under any Hazardous Materials Law with respect to any activities or businesses conducted
on or in relation to the Mortgaged Property.

(d) “Event o_f Défa_l_;l_t”_ means the occurrence of any event listed in Section 22.

(e) “Fixtures” mcans ‘all property which is so attached to the Land or the
Improvements as to constitute a fixture under applicable law, including: machinery, equipment,
engines, boilers, incinerators, installed building materials; systems and equipment for the
purpose of supplying or distributing heating, cooling, electricity, gas, water, air, or light;
antennas, cable, wiring and condui’__t’s'_ used. in connection with radio, television, security, fire
prevention, or fire detection or otherwise used to carry electronic signals; telephone systems and
equipment; elevators and related machinery and equipment; fire detection, prevention and
extinguishing systems and apparatus; security and access conirol systems and apparatus;
plumbing systems; water heaters, ranges, stoves, microwave ovens, refrigerators, dishwashers,
garbage disposers, washers, dryers and other ‘appliances; light fixtures, awnings, storm windows
and storm doors; pictures, screens, blinds, shades, curtains and curtain rods; mirrors; cabinets,
paneling, rugs and floor and wall coverings; fences trees and plants; swimming pools; and
exercise equipment. N

63 “Governmental Authority” means any board, commission, department or body
of any municipal, county, state or federal governmental unit, or'aﬁy subdivision of any of them,
that has or acquires jurisdiction over the Mortgaged Property or., the use, operation or
improvement of the Mortgaged Property. -

{(g)  “Hazardous Materials” means petrolcum “and - petroleum products and
compounds containing them, including gasoline, diesel fuel and oil;” explosives; flammable
materials; radioactive materials; polychlorinated biphenyls (“PCBs™). and compounds containing
them; lead and lead-based paint; asbestos or asbestos containing materials in any form that is or
could become friable; underground or above-ground storage tanks, whether empty or.containing
any substance; any substance the presence of which on the Mortgaged Property is. prohlblted by
any federal, state or local authority; any substance that requires special handhng, and any other
material or substance now or in the future defined as a “hazardous substance,” “hazardous
material,” “hazardous waste,” “toxic substance,” “toxic pollutant,” “contaminant,” of “pollutant”
within the meaning of any Hazardous Materials Law. BT
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- {(h) “Hazardous Materials Laws” means all federal, state, and local laws, ordinances
_-and regulations and standards, rules, policies and other governmental requirements,
'"'admlmstratwe rulings and court judgments and decrees in effect now or in the future and

including all ‘amendments, that relate to Hazardous Materials and apply to Borrower or to the

Mortgaged Property Hazardous Materials Laws include, but are not limited to, the

Comprehenswe Environmental Response, Compensation and Liability Act, 42 U.S.C. Section

9601, et seq., the. Resource Conservation and Recovery Act, 42 U.S.C. Section 6901, ef seq., the

Toxic Substance Control Act, 15 U.S.C. Section 2601, ef seq., the Clean Water Act, 33 U.S.C.

Section 1251, et seq., and the Hazardous Materials Transportation Act, 49 U.S.C. Section 5101,

et seq., and their state analogs.

(1) “ImpositiOn_S” and “Imposition Deposits” are defined in Section 7(a).

)] “Improv'em'entlsu 1reans the buildings, structures, improvements, and alterations
now constructed or at any. time in the future constructed or placed upon the Land, including any
future replacements and add1t10ns

(k) “Indebtedness --__means the principal of, interest on, and all other amounts due at
any time under, the Note, this Instrtuﬁen’f or any other Loan Document, including prepayment
premiums, late charges, default interest; and advances as provided in Section 12 to protect the
security of this Instrument. R

(1) [Intentionally omitted]

(m) “Key Principal” means (A) the natural person(s) or entity identified as such at
the foot of this Instrument; (B) the natural person - or entity who signed either the
Acknowledgement and Agreement of Key Pr1n01pa1 to. Personal Liability for Exceptions to Non-
Recourse Liability or the Exceptions to Non-Recotirse Guaranty (or is otherwise a guarantor on
the Indebtedness); and (C) any person or entity who becomes a Key Principal after the date of
this Instrument and is identified as such in an assumptlon agreement or another amendment or
supplement to this Instrument or who otherwise signs. either the Acknowledgement and
Agreement of Key Principal to Personal Liability for Exceptions to Non-Recourse Liability or
Exceptions to Non-Recourse Guaranty (or any other guaranty of the Indebtedness).

(n)  “Land” means the land described in Exhibit A.

(0) “Leases” means all present and future leases, subleasés, licenses, concessions or
grants or other possessory interests now or hereafter in force, whether oral or written, covering or
affecting the Mortgaged Property, or any portion of the Mortgaged: "Prbperty (including
proprietary leases or occupancy agreements if Borrower is a cooperative housmg corporatmn)
and all modifications, extensions or renewals. -

(p) “Lender” means the entity identified as “Lender” in the first paragraph of thIS
Instrument and its successors and assigns, or any subsequent holder of the Note. R
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-~ {q)  “Loan Documents” means the Note, this Instrument, all guaranties, all indemnity
-agreements, all Collateral Agreements, O&M Programs, and any other documents now or in the
~future ¢xecuted by Borrower, Key Principal, any guarantor or any other person in connection
w1_th the loan evidenced by the Note, as such documents may be amended from time to time.

(1) “Loan Servicer” means the entity that from time to time is designated by Lender
to collect payments and deposits and receive notices under the Note, this Instrument and any
other Loan Document and otherwise to service the loan evidenced by the Note for the benefit of
Lender. Unless Borrower receives notice to the contrary, the Loan Servicer is the entity
identified as “Lender “in- the first paragraph of this Instrument.

(s} “Mortgag-ed_Property” means all of Borrower’s present and future right, title and
interest in and to all of the following:

1 e Land,
@ the mpwﬁ;éﬁ "
(3)  the FiXtﬁi;ég;f_;_ o
(4) the Pel‘sona.l'ty; “

&) all current and future rights, including air rights, development rights,
zoning rights and other similar rights or interests, easements, tenements,
rights of way, strips and gores-of land, streets, alleys, roads, sewer rights,
waters, watercourses, and appurtenances related to or benefitting the Land
or the Improvements, or both, and ‘all rights-of-way. streets, alleys and
roads which may have been or rnay .in‘ ‘the future be vacated;

(6) all proceeds paid or to be pald by a.ny insurer of the Land, the
Improvements, the Fixtures, the: Personalty or any other part of the
Mortgaged Property, whether or not Borrower obtamed the insurance
pursuant to Lender’s requirement; :

(7)  all awards, payments and other compensation made or to be made by any
municipal, state or federal authority with respect-to' the Land, the
Improvements, the Fixtures, the Personalty “or-any other part of the
Mortgaged Property, including any awards or settlements resulting from
condemnation proceedings or the total or partial taking of the Land, the
Improvements, the Fixtures, the Personalty or any. othér part of the
Mortgaged Property under the power of eminent domain or otherWise and
including any conveyance in licu thereof; :

(8)  all contracts, options and other agreements for the sale of theLandthe
Improvements, the Fixtures, the Personalty or any other part -of_-th_e o
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Mortgaged Property entered into by Borrower now or in the future,
including cash or securities deposited to secure performance by parties of
their obligations;

“(9) all proceeds from the conversion, voluntary or involuntary, of any of the
o above into cash or liquidated claims, and the right to collect such
proceeds;

- (10) : ail Rents and Leases;

(1_1_)"'_='_.all earmngs royalties, accounts receivable, issues and profits from the

* Land, the Improvements or any other part of the Mortgaged Property, and

all undlsbursed proceeds of the loan secured by this Instrument and, if

Borrower.isa cooperative housing corporation, maintenance charges or
assessments payable by shareholders or residents;

(12) all Imposmon DepOSIts

(13) all refunds or rebates of Impositions by any municipal, state or federal
authority or insurance company (other than refunds applicable to periods
before the real property tax year in which this Instrument 1s dated);

(14)  all tenant security- deposits which have not been forfeited by any tenant
under any Lease; and - :

(15)  all names under or by which any of the above Mortgaged Property may be
operated or known, and all trademarks trade names, and goodwill relating
to any of the Mortgaged Property '

() “Note” means the Multifamily Note descrlbed on page 1 of this Instrument,
including the Acknowledgment and Agreement of Key Prmmpal 1o Personal Liability for
Exceptions to Non-Recourse Liability (if any), and all schedules nders allonges and addenda, as
such Multifamily Note may be amended from time to time. :

()  “O&M Program” is defined in Section 18(a).

v) “Personalty” means all equipment, inventory, general-intarigibles which are used
now or in the future in connection with the ownership, management or operation of the Land or
the Improvements or are located on the Land or in the Improvements, including furniture,
furnishings, machinery, building materials, appliances, goods, supplies, tools, books, records
(whether in written or electronic form), computer equipment (hardware and software) and other
tangible personal property (other than Fixtures) which are used now or m. the future. in
connection with the ownership, management or operation of the Land or the Improvements or
are located on the Land or in the Improvements, and any operating agreements relating to.the
Land or the Improvements, and any surveys, plans and specifications and co'nt_r'acté_-'fb_r o
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- architeCtural, engineering and construction services relating to the Land or the Improvements and
-all-other intangible property and rights relating to the operation of, or used in connection with,
~the 'Land. Or the Improvements, including all governmental permits relating to any activities on

I:he Land

(w) “Property Jurisdiction” is defined in Section 30(a).

x) . -“Rents’-’_ means all rents (whether from residential or non-residential space),
revenues and-other income of the Land or the Improvements, including subsidy payments
received from any $ources (including, but not limited to payments under any Housing Assistance
Payments Contract), parking fees, laundry and vending machine income and fees and charges for
food, health care and other services provided at the Mortgaged Property, whether now due, past
due, or to become due, and deposrts forfeited by tenants.

) “Taxes” means aH taxes assessments, vault rentals and other charges, if any,
general, special or 0therw1se 1nclud1ng all assessments for schools, public betterments and
general or local improvements, which are levied, assessed or imposed by any public authority or
quasi-public authority, and whmh 1f not pmd will become a lien, on the Land or the
Improvements. :

(z) “Transfer” means (A) a sale, assignment, transfer, or other disposition (whether
voluntary, involuntary or by operation’ of Taw); (B) the grant, creation, or attachment of a lien,
encumbrance, or security interest (whether voluntary, involuntary or by operation of law); (C)
the issuance or other creation of a direct or indirect ownership interest; or (D) the withdrawal,
retirement, removal or involuntary resignation of any owner or manager of a legal entity.

(aa) “Bankruptcy Event” means any onc or more of the following: (i) the
commencement of a voluntary case under one or more of the Insolvency Laws by the Borrower;
(ii) the acknowledgment in writing by the Borrower that it is unable to pay its debts generally as
they mature; (iii) the making of a general asmgnment for ihé benefit of creditors by the
Borrower; (iv) an involuntary case under one or more Insolvency Laws against the Borrower; (v)
the appomtment of a receiver, liquidator, custodian, sequestrator, trustee or other similar officer
who exercises control over the Borrower or any substantial part of the assets of the Borrower
provided that any proceeding or case under (iv) or {v) above is not. dlsmlssed w1th1n 90 days after
filing. 2

(bb) “Borrower Affiliate” means, as to either Borrower”‘or'K'e"y Principal, (i) any
entity that directly or indirectly owns, controls, or holds with power to vote, 20 percent or more
of the outstanding voting securities of Borrower or of Key Principal, (ii) .any corporation 20
percent or more of whose outstanding voting securities are directly or mdlrectly owned,
controlled or held with power to vote by Borrower or by Key Principal, (iii) -any partner
shareholder or, if a limited liability company, member of Borrower or Key Pr1nc1pal OF, (1v) any
other entity that is related (to the third degree of consanguinity) by blood or mamage to
Borrower or Key Principal. .
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(cc) “Insolvency Laws” means the United States Bankruptcy Code, 11 US.C. § 101,

et seq,, together with any other federal or state law affecting debtor and creditor rights or relating

“to the.bankruptcy, insolvency, reorganization, arrangement, readjustment of debt, dissolution,
hquldatlon ‘or similar proceeding, as amended from time to time, to the extent applicable to the
Borrower ER

UNIFORM COMMERCIAL CODE SECURITY AGREEMENT,

Thls:.ilnstrument is also a security agreement under the Uniform Commercial Code for
any of the Mortgaged Property which, under applicable law, may be subject to a security interest
under the Uniform Commercial Code, whether acquired now or in the future, and all products
and cash and non-cash proceeds thereof (collectively, “UCC Collateral”), and Borrower hereby
grants to Lender a security interest in the UCC Collateral. Borrower hereby authorizes Lender to
file financing statemerits; continuation statements and financing statement amendments in such
form as Lender may require to perfect or continue the perfection of this security interest and
Borrower agrees, if Lender so requests, to execute and deliver to Lender such financing
statements, continuation statements and amendments. Borrower shall pay all filing costs and all
costs and expenses of any record searches for financing statements that Lender may require.
Without the prior written consent of - Lender Borrower shall not create or permit to exist any
other lien or security interest in any of the UCC-Collateral. If an Event of Default has occurred
and is continuing, Lender shall have -the- t_emed1es of a secured party under the Uniform
Commercial Code, in addition to all remedies provided by this Instrument or existing under
applicable law. In exercising any remedies; Lender may exercise its remedies against the UCC
Collateral separately or together, and in any order, without in any way affecting the availability
of Lender’s other remedies. This Instrument constitutes a financing statement with respect to
any part of the Mortgaged Property which is or may become a Fixture.

3. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER
IN POSSESSION. )

(a) As part of the consideration for the Indebtednéss, Borrower absolutely and
unconditionally assigns and transfers to Lender all Rents. It is the intention of Borrower to
establish a present, absolute and irrevocable transfer and assignment to Lender of all Rents and
to authotize and empower Lender to collect and receive all Rents without the necessity of further
action on the part of Borrower. Promptly upon request by Lender, Borrower agrees to execute
and deliver such further assignments as Lender may from time to time require..-Borrower and
Lender intend this assignment of Rents to be immediately effective and to constitute an absolute
present assignment and not an assignment for additional security only. For purposes of giving
effect to this absolute assignment of Rents, and for no other purpose, Rents shall not b¢ deemed
to be a part of the “Mortgaged Property,” as that term is defined in Section 1(s). However, if this
present, absolute and unconditional assignment of Rents is not enforceable by its terms under-the
laws of the Property Jurisdiction, then the Rents shall be included as a part of the. Mortgaged
Property and it is the intention of the Borrower that in this circumstance this Instrument creéate
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- and perfect a lien on Rents in favor of Lender, which lien shall be effective as of the date of this
_ -=Instrumant

c. '(b) - After the occurrence of an Event of Default, Borrower authorizes Lender to
collect sue for and compromise Rents and directs each tenant of the Mortgaged Property to pay
all Rents to, or'as directed by, Lender, and Borrower shall, upon Borrower’s receipt of any Rents
from anj("_squrcés_--(ihcluding, but not limited to subsidy payments under any Housing Assistance
Payments Contract), pay the total amount of such receipts to the Lender. However, until the
occurrence ‘of an Event.of Default, Lender hereby grants to Borrower a revocable license to
collect and receive all Rerits, to hold all Rents in trust for the benefit of Lender and to apply all
Rents to pay the installments of interest and principal then due and payable under the Note and
the other amounts then ‘due and payable under the other Loan Documents, including Imposition
Deposits, and to pay the current.costs and expenses of managing, operating and maintaining the
Mortgaged Property, includingutilities, Taxes and insurance premiums (to the extent not
included in Imposition Deposits), tenant improvements and other capital expenditures. So long
as no Event of Default has- occurred and is continuing, the Rents remaining after application
pursuant to the preceding sentence may be retained by Borrower free and clear of, and released
from, Lender’s rights with respect to Rents under this Instrument. From and after the occurrence
of an Event of Default, and without the necessity of Lender entering upon and taking and
maintaining control of the Mortgaged Pr_oper_ty directly, or by a receiver, Borrower’s license to
collect Rents shall automatically terminate and Lender shall without notice be entitled to all
Rents as they become due and payable, including Rents then due and unpaid. Borrower shall pay
to Lender upon demand all Rents to which Lender is entitled. At any time on or after the date of
Lender’s demand for Rents, Lender may give, and Borrower hereby irrevocably authorizes
Lender to give, notice to all tenants of the Mortgaged Property instructing them to pay all Rents
to Lender, no tenant shall be obligated to inquire further as to the occurrence or continuance of
an Event of Default, and no tenant shall be obligated to-pay to Borrower any amounts which are
actually paid to Lender in response to such a notice,” Any such notice by Lender shall be
delivered to each tenant personally, by mail or by delivering such demand to each rental unit.
Borrower shall not interfere with and shall cooperate with IL_ender'i_s.collection of such Rents.

{c) Borrower represents and warrants to Lender that' Borrower has not executed any
prior assignment of Rents (other than an assignment of Rents securing indebtedness that will be
paid off and discharged with the proceeds of the loan evidenced by the Note), that Borrower has
not performed, and Borrower covenants and agrees that it will not perform, any acts and has not
executed, and shall not execute, any instrument which would prevent-Lender from exercising its
rights under this Section 3, and that at the time of execution of this Instrument there has been no
anticipation or prepayment of any Rents for more than two months prior to.the due-dates of such
Rents. Borrower shall not collect or accept payment of any Rents more than' two months pI‘lOI‘ to
the due dates of such Rents. S

(d) If an Event of Default has occurred and is continuing, Lender ma;r,_rié_gardle's_s..ef

the adequacy of Lender’s security or the solvency of Borrower and even in the absence of waste,
enter upon and take and maintain full control of the Mortgaged Property in order to perform all -~
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" _acts that Lender in its discretion determines to be necessary or desirable for the operation and
taintenance of the Mortgaged Property, including the execution, cancellation or modification of
“Leases; the collection of all Rents, the making of repairs to the Mortgaged Property and the

execution 6r termination of contracts providing for the management, operation or maintenance of
the’ Mortgaged Property, for the purposes of enforcing the assignment of Rents pursuant to
Section 3(a), protecting the Mortgaged Property or the security of this Instrument, or for such
other purposes as'Lender in its discretion may deem necessary or desirable. Alternatively, if an
Event of Default has oecurred and is continuing, regardless of the adequacy of Lender’s security,
without regard to Borrower’s solvency and without the necessity of giving prior notice (oral or
written) to Borrower; Lender may apply to any court having jurisdiction for the appointment of a
receiver for the Mortgaged Property to take any or all of the actions set forth in the preceding
sentence. If Lender elects to seek the appointment of a receiver for the Mortgaged Property at
any time after an Event. of Defauit has occurred and is continuing, Borrower, by its execution of
this Instrument, expressly consents to the appointment of such receiver, including the
appointment of a receiver ex parte. 1f perm1tted by applicable law. Lender or the receiver, as the
case may be, shall be entitled-to receive a reasonable fee for managing the Mortgaged Property.
Immediately upon appointment of a‘receiver or immediately upon the Lender’s entering upon
and taking possession and conirol.-of the Mortgaged PrOperty, Borrower shall surrender
possession of the Mortgaged Property . to’ Lender or the receiver, as the case may be, and shall
deliver to Lender or the receiver, as the case may be, all documents, records (including records
on electronic or magnetic media), accounts, surveys, plans, and specifications relating to the
Mortgaged Property and all security deposits and prepaid Rents. In the event Lender takes
possession and control of the Mortgaged Property, Lender may exclude Borrower and its
representatives from the Mortgaged Property. Borrower acknowledges and agrees that the
exercise by Lender of any of the nghts conferred under this Section 3 shall not be construed to
make Lender a mortgagee- 1n—possessmn of the Mortgaged Property so long as Lender has not
itself entered into actual possession of the Land and Improvements

(e) If Lender enters the Mortgaged Property; ender 'shall be liable to account only to
Borrower and only for those Rents actually received. Lender shall not be liable to Borrower,
anyone claiming under or through Borrower or anyone havmg an interest in the Mortgaged
Property, by reason of any act or omission of Lender under this: Section 3, and Borrower hereby
releases and discharges Lender from any such liability to the fullest extent permitted by law.

() If the Rents are not sufficient to meet the costs of taki‘_ng eontr-o'l": of and managing
the Mortgaged Property and collecting the Rents, any funds expended by Lender for such
purposes shall become an additional part of the Indebtedness as provided'in SeCti’on' 12.

(g)  Any entering upon and taking of control of the Mortgaged Property by Lender or
the receiver, as the case may be, and any application of Rents as provided in this Instrument shall
not cure or waive any Event of Default or invalidate any other right or remedy of Lender under
applicable law or provided for in this Instrument. L
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" 4 ASSIGNMENT OF LEASES; LEASES AFFECTING THE MORTGAGED
~PROPERTY.

'(') - As part of the consideration for the Indebtedness, Borrower absolutely and
uncondmonally assigns and transfers to Lender all of Borrower’s right, title and interest in, to
and under the Leases, including Borrower’s right, power and authority to modify the terms of
any such Lease or extend or terminate any such Lease. It is the intention of Borrower to
establish a present absolute and irrevocable transfer and assignment to Lender of all of
Borrower’s right, title and interest in, to and under the Leases. Borrower and Lender intend this
assignment of the Leases to be immediately effective and to constitute an absolute present
assignment and not an assighment for additional security only. For purposes of giving effect to
this absolute assignment of the Leases, and for no other purpose, the Leases shall not be deemed
to be a part of the “Mortgaged Property,” as that term is defined in Section 1(s). However, if this
present, absolute and unconditional assignment of the Leases is not enforceable by its terms
under the laws of the Property Jurlsdwtlon then the Leases shall be included as a part of the
Mortgaged Property and it-is. the intention of the Borrower that in this circumstance this
Instrument create and perfect a, hen on the Leases in favor of Lender, which lien shall be
effective as of the date of this Tnstrument:” ™

(b)  Until Lender gives notice to Borrower of Lender’s exercise of its rights under this
Section 4, Borrower shall have all rights, power and authority granted to Borrower under any
Lease (except as otherwise limited by thxs Section or any other provision of this [nstrument),
including the right, power and authority {o modify the terms of any Lease or extend or terminate
any Lease. Upon the occurrence of an Event of Default, the permission given to Borrower
pursuant to the preceding sentence to exercise all rights, power and authority under Leases shall
automatically terminate. Borrower shall comply with and ebserve Borrower’s obligations under
all Leases, including Borrower’s obligations pertalnmg to- the mamtenance and disposition of
tenant security deposits. :

(c) Borrower acknowledges and agrees that the exercise by Lender, either directly or
by a receiver, of any of the rights conferred under this Section 4 shall not be construed to make
Lender a mortgagee-in-possession of the Mortgaged Property so long as Lender has not itself
entered into actual possession of the Land and the Improvements.. ‘The aceeptance by Lender of
the assignment of the Leases pursuant to Section 4(a) shall not at any time or in any event
obligate Lender to take any action under this Instrument or to expend any money or to incur any
expenses. Lender shall not be liable in any way for any injury or damage to person or property
sustained by any person or persons, firm or corporation in or about the Mortgaged Property.
Prior to Lender’s actual entry into and taking possession of the Mortgaged Property, Lender shall
not (i) be obligated to perform any of the terms, covenants and conditions contained in-any Lease
(or otherwise have any obligation with respect to any Lease); (ii) be obligated to appear-in or
defend any action or proceeding relating to the Lease or the Mortgaged Property; or (iii).be
responsible for the operation, control, care, management or repair of the Mortgaged Property or
any portion of the Mortgaged Property. The execution of this Instrument by Borrower- Shall
constitute conclusive evidence that all responsibility for the operation, control, care, management -
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ahd:="rep'air of the Mortgaged Property is and shall be that of Borrower, prior to such actual entry
_-and taking of possession.

"“(d)~ - Upon delivery of notice by Lender to Borrower of Lender’s exercise of Lender’s
righits under this Section 4 at any time after the occurrence of an Event of Default, and without
the necessity of Lender entering upon and taking and maintaining control of the Mortgaged
Property drrectly, by a receiver, or by any other manner or proceeding permitted by the laws of
the Property Al urlsdlctlon Lender immediately shall have all rights, powers and authority granted
to Borrower under any Lease, including the right, power and authority to modify the terms of any
such Lease, or extend-or terminate any such Lease.

(e} Borrower shall; promptly upon Lender’s request, deliver to Lender an executed
copy of each residential Lease then in effect. All Leases for residential dwelling units shall be on
forms approved by Lender, shalt be- for initial terms of at least six months and not more than two
years, and shall not mclude options to purchase. [f customary in the applicable market,
residential Leases with terms of less than six months may be permitted with Lender’s prior
written consent. :

(f) Borrower shall not “lease” any portion of the Mortgaged Property for non-
residential use except with the prior’ “written..consent of Lender and Lender’s prior writien
approval of the Lease agreement. Borrower ‘'shall not modify the terms of, or extend or
terminate, any Lease for non-residential use {including any Lease in existence on the date of this
Instrument) without the prior written consent of Lender. Borrower shall, without request by
Lender, deliver an executed copy of each non-residential Lease to Lender promptly after such
Lease is signed. All non-residential Leases, includir_ig- renewals or extensions of existing Leases,
shall specifically provide that (1) such Leases are subordinate to the lien of this Instrument
(unless waived in writing by Lender); (2) the tenant shall atiorn to Lender and any purchaser at a
foreclosure sale, such attornment to be self-executing and. effectlve upon acquisition of title to
the Mortgaged Property by any purchaser at a foreclosure sale or by Lender in any manner; (3)
the tenant agrees to execute such further evidences of attornment-as Iender or any purchaser at a
foreclosure sale may from time to time request; (4) the-Lease -shall not be terminated by
foreclosure or any other transfer of the Mortgaged Property; (5) afier a foreclosure sale of the
Mortgaged Property, Lender or any other purchaser at such foreclosure sale may, at Lender’s or
such purchaser’s option, accept or terminate such Lease; and (6) the ténant shall, upon receipt
after the occurrence of an Event of Default of a written request from Lender pay all Rents
payable under the Lease to Lender. L <

(g)  Borrower shall not receive or accept Rent under any Lease {whether re51dent1a1 or
non-residential) for more than two months in advance. . S
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T B, PAYMENT OF INDEBTEDNESS; PERFORMANCE UNDER LOAN
_ .=DOCUMENTS PREPAYMENT PREMIUM.

P -Borrower shall pay the Indebtedness when due in accordance with the terms of the Note
and the other Loan Documents and shall perform, observe and comply with all other provisions
of the Note and the other Loan Documents. Borrower shall pay a prepayment premium in
connection w1th .cértain prepayments of the Indebtedness, including a payment made after
Lender’s exetmse of any right of acceleration of the Indebtedness, as provided in the Note.

6. EXCULPATION

Borrower’s pers-qnal_hablhty for payment of the Indebtedness and for performance of the
other obligations to be perfo;rm__e_d by it under this Instrument is limited in the manner, and to the
extent, provided in the--Noté £ e,

7. DEPOSITS FOR TAXES INSURANCE AND OTHER CHARGES.

(a) Borrower shall depos1t thh Lender on the day monthly instaliments of principal
or interest, or both, are due under the _Not__e (or on another day designated in writing by Lender),
until the Indebtedness is paid in full, an-additional amount sufficient to accumulate with Lender
the entire sum required to pay, when due (1) any water and sewer charges which, if not paid,
may result in a lien on all or any part of the Mortgaged Property, (2) the premiums for fire and
other hazard insurance, rent loss insurance and such other insurance as Lender may require under
Section 19, (3) Taxes, and (4) amounts for other charges and expenses which Lender at any time
reasonably deems necessary to protect the Mortgaged Property, to prevent the imposition of liens
on the Mortgaged Property, or otherwise to protect Lender’s interests, all as reasonably estimated
from time to time by Lender. The amounts deposited under the preceding sentence are
collectively referred to in this Instrument as the “Imposmon Deposits”. The obligations of
Borrower for which the Imposition Deposits are required are'collectively referred to in this
Instrument as “Impositions”. The amount of the Imposmon Deposits shall be sufficient to
enable Lender to pay each Imposition before the last date. upon whlch such payment may be
made without any penalty or interest charge being added.: Lender shall maintain records
indicating how much of the monthly Imposition Deposits and how much of the aggregate
Imposition Deposits held by Lender are held for the purpose of paying Taxes, insurance
premiums and each other obligation of Borrower for which Imposition Deposits are required.
Any waiver by Lender of the requirement that Borrower remit Imposition Deposits to Lender
may be revoked by Lender, in Lender’s discretion, at any time upon notice to Borrower.

(b) Imposition Deposits shall be held in an institution (which may be- Lender, if
Lender is such an institution) whose deposits or accounts are insured or guaranteed by.a federal
agency. Lender shall not be obligated to open additional accounts or deposit Imposmon
Deposits in additional institutions when the amount of the Imposition Deposits ‘exceeds the
maximum amount of the federal deposit insurance or guaranty. Lender shall- apply the
Imposition Deposits to pay Impositions so long as no Event of Default has occurred and is .
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" _continuing. Unless applicable law requires, Lender shall not be required to pay Borrower any
interest, earnings or profits on the Imposition Deposits. Borrower hereby pledges and grants to
“Lender a security interest in the Imposition Deposits as additional security for all of Borrower’s

obligations under this Instrument and the other Loan Documents. Any amounts deposited with

Lender under this Section 7 shall not be trust funds, nor shall they operate to reduce the

Indebtedness unless applied by Lender for that purpose under Section 7(e).

(c) If Lender receives a bill or invoice for an Imposition, Lender shall pay the
Imposition from the Impasition Deposits held by Lender. Lender shall have no obligation to pay
any Imposition to the-extent it exceeds Imposition Deposits then held by Lender. Lender may
pay an Imposition- accordlng to any bill, statement or estimate from the appropriate public office
or insurance company without inquiring into the accuracy of the bill, statement or estimate or
into the validity of the Imposmon

(d) If at any tlme the amount of the Imposition Deposits held by Lender for payment
of a specific Imposition exceeds thé amount reasonably deemed necessary by Lender, the excess
shall be credited against future lnstallments of Imposition Deposits. If at any time the amount of
the Imposition Deposits held by Lender: for payment of a specific Imposition is less than the
amount reasonably estimated by Lender to be necessary, Borrower shall pay to Lender the
amount of the deficiency within 15 days after notice from Lender.

(e) If an Event of Default has occurred and is continuing, Lender may apply any
Imposition Deposits, in any amounts and in any order as Lender determines, in Lender’s
discretion, to pay any Impositions or as a credit against the Indebtedness. Upon payment in full
of the Indebtedness, Lender shall refund to Borrower any: Imp051t10n Deposits held by Lender.

8. COLLATERAL AGREEMENTS

Borrower shall deposit with Lender such amounts' .E.iS may be required by any Collateral
Agreement and shall perform all other obligations of Borrower under each Collateral Agreement.

9. APPLICATION OF PAYMENTS.

If at any time Lender receives, from Borrower or otherwis¢; any amount applicable to the
Indebtedness which is less than all amounts due and payable at such-time, then Lender may
apply that payment to amounts then due and payable in any manner and in any order determined
by Lender, in Lender’s discretion. Neither Lender’s acceptance of an amount which is less than
all amounts then due and payable nor Lender’s application of such payment in the manner
authorized shall constitute or be deemed to constitute either a waiver of the unpaid amounts or an
accord and satisfaction. Notwithstanding the application of any such “amount-to the
Indebtedness, Borrower’s obligations under this Instrument and the Note shall remain
unchanged. £
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10. COMPLIANCE WITH LAWS.

Borrower shall comply with all laws, ordinances, regulations and requirements of any
Governmental Authority and all recorded lawful covenants and agreements relating to or
affécting the Mortgaged Property, including all laws, ordinances, regulations, requirements and
covenants pertaining to health and safety, construction of improvements on the Mortgaged
Property, fait. housmg, zoning and land use, and Leases. Borrower also shall comply with all
applicable laws that pertain to the maintenance and disposition of tenant security deposits.
Borrower shall at all times maintain records sufficient to demonstrate compliance with the
provisions of this Section 10. Borrower shall take appropriate measures to prevent, and shall not
engage in or knowingly permit, any illegal activities at the Mortgaged Property that could
endanger tenants or visitors, Tésult in damage to the Mortgaged Property, result in forfeiture of
the Mortgaged Property,-or otherwise materially impair the lien created by this Instrument or
Lender’s interest in the'Mortgaged'Property Borrower represents and warrants to Lender that no
portion of the Mortgaged Property has been or will be purchased with the proceeds of any illegal
activity. | o

11. USE OF PROPERTY

Unless required by apphcable Iaw Borrower shall not (a) except for any change in use
approved by Lender, allow changes in the ‘usé for which all or any part of the Mortgaged
Property is being used at the time this [nstrument was executed, (b) convert any individual
dwelling units or common areas to commercial use, (c) initiate or acquiesce in a change in the
zoning classification of the Mortgaged ~Property, -or (d) establish any condominium or
cooperative regime with respect to the Mortgaged Property

12. PROTECTION OF LENDER’S SECURITY

(a) If Borrower fails to perform any of its 0b11gat10ns under this Instrument or any
other Loan Document, or if any action or proceeding (mcludmg a Bankruptcy Event) is
commenced which purports to affect the Mortgaged Property, Lender’s security or Lender’s
rights under this Instrument, including eminent domain, insolvency, code enforcement, civil or
criminal forfeiture, enforcement of Hazardous Materials Laws, fraudulent conveyance or
reorganizations or proceedings involving a bankrupt or decedent; then Lender at Lender’s option
may make such appearances, disburse such sums and take such actions as Lender reasonably
deems necessary to perform such obligations of Borrower and to protect Lender’s interest,
including (1) payment of fees and out-of-pocket expenses of attorneys, ac'eouﬁtants inspectors
and consultants, (2) entry upon the Mortgaged Property to make repairs or-secure the Mortgaged
Property, (3) procurement of the insurance required by Section 19, and (4) payment of a.mounts
which Borrower has failed to pay under Sections 15 and 17. .

(b) Any amounts disbursed by Lender under this Section 12, or under any other
provision of this Instrument that treats such disbursement as being made under this Section 12;
shall be added to, and become part of, the principal component of the Indebtedness shall be .
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.'.::...i'rn.n-l"edi'ately due and payable and shall bear interest from the date of disbursement until paid at
the "_Z‘Defaul_t Rate”, as defined in the Note.

J '(6) - Nothing in this Section 12 shall require Lender to incur any expense or take any
action,” .~ :

1 msyECTION.

Lendef its’ agerits representatives, and designees may make or cause to be made entries
upon and inspections of the Mortgaged Property (including environmental inspections and tests)
during normal busmess hours or at any other reasonable time.

14. BOOKS AN_D-I__{_ECORDS; FINANCIAL REPORTING.

(a)  Borrower shall keep and maintain at all times at the Mortgaged Property or the
management agent’s offices, and upon Lender’s request shall make available at the Mortgaged
Property, complete and accurate books of account and records (including copies of supporting
bills and invoices) adequate to.teflect correctly the operation of the Mortgaged Property, and
copies of all written contracts, Leases; and other instruments which affect the Mortgaged
Property. The books, records, contracts, [.eases and other instruments shall be subject to
examination and inspection at any reasonable tlme by Lender.

(b) Borrower shall furnish to Lender

(D (i) except as prov1ded in clause"""(ii') below, within 45 days after the end of
each fiscal quarter of Borrower, a‘statement of income and expenses for
Borrower’s operation of the Mortgaged Property on a year-to-date basis as
of the end of each fiscal quarter, (ii) within 120 days after the end of each
fiscal year of Borrower, (A) a sstatement of income and expenses for
Borrower’s operation of the Mortgaged Property for such fiscal year, (B) a
statement of changes in financial position of ‘Borrower relating to the
Mortgaged Property for such fiscal year, “and- (C) when requested by
Lender, a balance sheet showing all assets and. liabilities of Borrower
relating to the Mortgaged Property as of the ‘end .of such fiscal year; and
(iii) any of the foregoing at any other time upon Lender’s request;

(2) (i) except as provided in clause (ii) below, within 45. days ‘after the end of
each fiscal quarter of Borrower, and (ii) within 120 days after the end of
each fiscal year of Borrower, and at any other time upon Lender s request,
a rent schedule for the Mortgaged Property showing the- name of each
tenant, and for each tenant, the space occupied, the lease expirationdate,
the rent payable for the current month, the date through which rent has
been paid, and any related information requested by Lender; - -
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(3)  within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lender’s request, an accounting of all security deposits
held pursuant to all Leases, including the name of the institution (if any)
and the names and identification numbers of the accounts (if any) in which
such security deposits are held and the name of the person to contact at
such financial institution, along with any authority or release necessary for

* . Lender to access information regarding such accounts;

" (4).~ within 120 days after the end of each fiscal year of Borrower, and at any
“ _-other time upon Lender’s request, a statement that identifies all owners of
" -any idterest in Borrower and the interest held by each, if Borrower is a
corporation, all officers and directors of Borrower, and if Borrower is a

hmlted llablhty company, all managers who are not members;

(5) upon Lender $ request, a monthly property management report for the
Mortgaged Prope___rty, showing the number of inquiries made and rental
applications rtecéived from tenants or prospective tenants and deposits
received from tenants and any other information requested by Lender;

(6) upon Lendér’s 'reql'iest?_ ~a balance sheet, a statement of income and
expenses for Borrower and a statement of changes in financial position of
Borrower for Borrower’s most recent fiscal year; and

(7)  if required by Lender-; within 30 days of the end of each calendar month, a
monthly statement of income and-expenses for such calendar month on a
year-to-date basis for Borrower’s operation of the Mortgaged Property.

(c) Each of the statements, schedules and reports required by Section 14(b) shall be
certified to be complete and accurate by an individual  having authority to bind Borrower, and
shall be in such form and contain such detail as Lender. may - reasonably require. Lender also
may require that any statements, schedules or reports be. audlted at Borrower s expense by
independent certified public accountants acceptable to Lender '

(d)  If Borrower fails to provide in a timely manner the statements, schedules and
reports required by Section 14(b), Lender shall have the right to have Borrower’s books and
records audited, at Borrower’s expense, by independent certified publlc accountants selected by
Lender in order to obtain such statements, schedules and reports, “and all related costs and
expenses of Lender shall become immediately due and payable and shall become an addltlonal
part of the Indebtedness as provided in Section 12. - :

(e) If an Event of Default has occurred and is continuing, Borrower: s’hau '=de1i€ er 1o
Lender upon written demand all books and records relating to the Mortgaged Propert}, or’ 1ts
operation, :

() Borrower authorizes Lender to obtain a credit report on Borrower at any time.. e
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15. TAXES; OPERATING EXPENSES.

(a) Subject to the provisions of Section 15(c) and Section 15(d), Borrower shall pay,
or cause to be paid, all Taxes when due and before the addition of any interest, fine, penalty or
cost for nonpayment

(b) Subjeet to the provisions of Section 15(c), Borrower shall pay the expenses of
operating,’ managmg, ‘maintaining and repairing the Mortgaged Property (including insurance
premiums, utilities, repairs and replacements) before the last date upon which each such payment
may be made withcut any penalty or interest charge being added.

(c) As-long-as no-Event of Default exists and Borrower has timely delivered to
Lender any bills or premium notices that it has received, Borrower shall not be obligated to pay
Taxes, insurance premiums- or..any other individual Imposition to the extent that sufficient
Imposition Deposits are held by Lender for the purpose of paying that specific [mposition. [fan
Event of Default exists, Lender may exercise any rights Lender may have with respect to
Imposition Deposits without- regard to ‘whether Impositions are then due and payable. Lender
shall have no lHability to Borrower-for failing to pay any Impositions to the extent that any Event
of Default has occurred and is continuing; insufficient Imposition Deposits are held by Lender at
the time an Imposmon becomes due and payable or Borrower has failed to provide Lender with
bills and premium notices as provided above.

(d) Borrower, at its own expense, may contest by appropriate legal proceedings,
conducted diligently and in good faith, the:amount or validity of any Imposition other than
insurance premiums, if (1) Borrower notifies Lendér of the commencement or expected
commencement of such proceedings, (2) the Mortgaged Property is not in danger of being sold
or forfeited, (3) Borrower deposits with Lender reserves. sufficient to pay the contested
Imposition if requested by Lender, and (4) Borrower furnishes whatever additional security is
required in the proceedings or is reasonably requested by Lender which may include the
delivery to Lender of the reserves established by Borrower to pay the contested Imposition.

(e) Borrower shall promptly deliver to Lender a eopy of all nonees of, and invoices
for, Impositions, and if Borrower pays any Imposition dlreetly, Borrower shall promptly furnish
to Lender receipts evidencing such payments. ' :

16. LIENS; ENCUMBRANCES.

Borrower acknowledges that, to the extent provided in Sectlon 21 the grant creation or
existence of any mortgage, deed of trust, deed to secure debt, security 1nterest ot other lien or
encumbrance (a “Lien”) on the Mortgaged Property (other than the lien of this Instrument) or on
certain ownership interests in Borrower, whether voluntary, involuntary or by ‘operation of law,
and whether or not such Lien has priority over the lien of this Instrument, is a “Transfer” wh1ch
constitutes an Event of Default. :
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7 .7 17. PRESERVATION, MANAGEMENT AND MAINTENANCE OF
_ -’M()'RTGAGED PROPERTY.

. (a) -~ Borrower (1) shall not commit waste or permit impairment or deterioration of the
Mortgaged Property, (2) shall not abandon the Mortgaged Property, (3) shall restore or repair
promptly, in a: good and workmanlike manner, any damaged part of the Mortgaged Property to
the equly_ale_nt ofits original condition, or such other condition as Lender may approve in
writing, whethér or not insurance proceeds or condemnation awards are available to cover any
costs of such restoration or repair, (4) shall keep the Mortgaged Property in good repair,
including the replacement of Personalty and Fixtures with items of equal or better function and
quality, (5) shall prowde for professional management of the Mortgaged Property by a
residential rental property manager satisfactory to Lender under a contract approved by Lender
in writing, and (6) shall give notice to Lender of and, unless otherwise directed in writing by
Lender, shall appear in and defend any action or proceeding purporting to affect the Mortgaged
Property, Lender’s security. or Lender s rights under this Instrument. Borrower shall not (and
shall not permit any tenant.or other person to) remove, demolish or alter the Mortgaged Property
or any part of the Mortgaged Property except in connection with the replacement of tangible
Personalty. _

(b} If, in connection with thé making of the loan evidenced by the Note or at any later
date, Lender waives in writing the requirement of Section 17(a)(5) above that Borrower enter
into a written contract for management.of the Mortgaged Property and if, after the date of this
Instrument, Borrower intends to change-the management of the Mortgaged Property, Lender
shall have the right to approve such new"property manager and the written contract for the
management of the Mortgaged Property and require that Borrower and such new property
manager enter into an Assignment of Management Agreement on a form approved by Lender. If
required by Lender (whether before or after an“Event of Default), Borrower will cause any
Affiliate of Borrower to whom fees are payable for the, management of the Mortgaged Property
to enter into an agreement with Lender, in a form approved by Lender, prov1dmg for
subordination of those fees and such other provisions as- Lender may require. “Affiliate of
Borrower” means any corporation, partnership, joint venture, limited liability company, limited
liability partnership, trust or individual controlled by, under common control with, or which
controls Borrower (the term “control” for these purposes shall mean the ability, whether by the
ownership of shares or other equity interests, by contract or otherwise, o elect a majority of the
directors of a corporation, to make management decisions on beh_alf of, or independently to
select the managing partner of, a partnership, or otherwise to have the power independently to
remove and then select a majority of those individuals exercising managerial authority over an
entity, and control shall be conclusively presumed in the case of the ownershlp of 50% or more
of the equity interests). -
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< 18.  ENVIRONMENTAL HAZARDS.

| (a)l' Except for matters covered by a written program of operations and maintenance
approved in writing by Lender (an “O&M Program”) or matters described in Section 18(b).
Borrower shall not cause or permit any of the following:

" (1)-" . the presence, use, generation, release, treatment, processing, storage
+" " “(including storage in above ground and underground storage tanks),
. handling, or disposal of any Hazardous Materials on or under the
-Mortgaged Property or any other property of Borrower that is adjacent to

e the Mortgaged Property;

(2) the transportatlon of any Hazardous Materials to, from, or across the
Mertgaged Property,

(3) any ogcurrence -or condition on the Mortgaged Property or any other
property. of Borrower that is adjacent to the Mortgaged Property, which
occurrence or condltlon is or may be in violation of Hazardous Materials
Laws; or

(4)  any violation of oT'.r_glone'ompliance with the terms of any Environmental
Permit with respect to the Mortgaged Property or any property of
Borrower that is adjacent to the Mortgaged Property.

The matters described in clauses (1) through (4) above are. referred to collectively in this Section
18 as “Prohibited Activities or Conditions”. '

(b) Prohibited Activities or Conditions shall not include the safe and lawful use and
storage of quantities of (1) pre-packaged supplies, cleaning materials and petroleum products
customarily used in the operation and maintenance of comparable multifamily properties, (2)
cleaning materials, personal grooming items and other item§ sold.in pre-packaged containers for
consumer use and used by tenants and occupants of residential dwellmg units in the Mortgaged
Property; and (3) petroleum products used in the operation and maintenance of motor vehicles
from time to time located on the Mortgaged Property’s parking areas, so long as all of the
foregoing are used, stored, handled, transported and disposed of in eomphance with Hazardous
Materials Laws. : -

() Borrower shall take all commercially reasonable actions (lncludmg the inclusion
of appropriate provisions in any Leases executed after the date of this Instrument) to prevent its
employees, agents, and contractors, and all tenants and other occupants from causing or
permitting any Prohibited Activities or Conditions. Borrower shall not lease or allow the
sublease or use of all or any portion of the Mortgaged Property to any tenant ot subte’narit: for
nonresidential use by any user that, in the ordinary course of its business, would cause or permrt
any Prohibited Activity or Condition. : :
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o A(d) If an O&M Program has been established with respect to Hazardous Materials,
_ .=Borrower shall comply in a timely manner with, and cause all employees, agents, and contractors
~of Borrower and any other persons present on the Mortgaged Property to comply with the O&M

Program. - All-costs of performance of Borrower’s obligations under any O&M Program shall be

paid by Borrower and Lender’s out of pocket costs incurred in connection with the monitoring

and review of- the O&M Program and Borrower’s performance shall be paid by Borrower upon
demand by Lender Any such out-of-pocket costs of Lender which Borrower fails to pay

promptly sha.ll become an additional part of the Indebtedness as provided in Section 12.

(e) Borrower represents and warrants to Lender that, except as previously disclosed
by Borrower to Lender in ertmg

(1) Borrower has not at any time engaged in, caused or permitted any
Prohrblted ACUVIUGS or Conditions;

2y to the best of Berrower’s knowledge after reasonable and diligent inquiry,
no Prohlblted Act1v1t1es or Conditions exist or have existed;

3) except to the extent prev1ously disclosed by Borrower to Lender in
writing, the Mortgaged Property does not now contain any underground
storage tanks, and; to the best of Borrower’s knowledge after reasonable
and diligent inquiry, the Mortgaged Property has not contained any
underground storage tanks in the past. If there is an underground storage
tank located on the Property which has been previously disclosed by
Borrower to Lender in wrltlng, that tank complies with all requirements of
Hazardous Materials Laws; . -

(4)  Borrower has complied with all Hazardous Materials Laws, including all
requirements for notification regarding releases of Hazardous Materials.
Without limiting the generality of the foregomg, Borrower has obtained all
Environmental Permits required for the- operatlon of the Mortgaged
Property in accordance with Hazardous Materials Laws now in effect and
all such Environmental Permits are in full force arld effect

(5) no event has occurred with respect to thc-‘ __Mortga_ge_d Property that
constitutes, or with the passing of time or the giving of notice would
constitute, noncompliance with the terms of any Environrental Permit;

(6) there are no actions, suits, claims or proceedings peh‘d'jn'g-'or,'t'o the best of
Borrower’s knowledge after reasonable and diligent- inc’iuiry,"threatened
that involve the Mortgaged Property and allege, arise out of or relate to
any Prohibited Activity or Condition; and : :

(N Borrower has not received any complaint, order, notice of vi’ol_ati'or-rfgr )
other communication from any Governmental Authority with regard to air~
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emissions, water discharges, noise emissions or Hazardous Materials, or
any other environmental, health or safety matters affecting the Morigaged
Property or any other property of Borrower that is adjacent to the
Mortgaged Property.

The repfesenta"tions and warranties in this Section 18 shall be continuing representations and
warranties-that shall be deemed to be made by Borrower throughout the term of the loan
evidenced by the Note, until the Indebtedness has been paid in full.

(f) | Borrower shall promptly notify Lender in writing upon the occurrence of any of
the following events

(1) Bono'we_p’__s discovery of any Prohibited Activity or Condition;

2) Borrower’s receipt of or knowledge of any complaint, order, notice of
violation or other communication from any Governmental Authority or
other person with regard to present or future alleged Prohibited Activities
or Conditions or_any other environmental, health or safety matters
affecting the Mortgaged Property or any other property of Borrower that is
adjacent to the Mortgaged Property; and

3) any representati'on of_wdrranty in this Section 18 becomes untrue after the
date of this Instruthent

Any such notice given by Borrower shall not reheve Borrower of, or result in a waiver of, any
obligation under this Instrument, the Note, or any other Loan Document.

(2 Borrower shall pay promptly the costs of any environmental inspections, tests or
audits (“Environmental Inspections”) required by Lender in connection with any foreclosure or
deed in lieu of foreclosure, or as a condition of Lender’s consentito any Transfer under Section
21, or required by Lender following a reasonable determination by Lender that Prohibited
Activities or Conditions may exist. Any such costs incurred by Lender (including the fees and
out of pocket costs of attorneys and technical consultants whether incurred in connection with
any judicial or administrative process or otherwise) which Borrower fails to pay promptly shall
become an additional part of the Indebtedness as provided in Section 12. The results of all
Environmental Inspections made by Lender shall at all times remain the property of Lender and
Lender shall have no obligation to disclose or otherwise make available to Borrower or any other
party such results or any other information obtained by Lender in.-connection with its
Environmental Inspections. Lender hereby reserves the right, and Borréwer hereby expressly
authorizes Lender, to make available to any party, including any prospect"iVé bidder at a
foreclosure sale of the Mortgaged Property, the results of any Environmental Inspectlons made
by Lender with respect to the Mortgaged Property. Borrower consents to Lender notlfylng any
party (either as part of a notice of sale or otherwise) of the results of any of Lender’s
Environmental Inspections. Borrower acknowledges that Lender cannot control or o_therw1_se .
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" _assure the truthfulness or accuracy of the results of any of its Environmental Inspections and that
the release of such results to prospective bidders at a foreclosure sale of the Mortgaged Property
“may have a material and adverse effect upon the amount which a party may bid at such sale.

Borrower: agrees that Lender shall have no liability whatsoever as a result of delivering the
results‘of any of its Environmental Inspections to any third party, and Borrower hereby releases
and forever d1scharges Lender from any and all claims, damages, or causes of action, arising out
of, connected. w1th or, 1n01dental to the results of, the delivery of any of Lender’s Environmental
Inspectlons :

(h) If any investigation, site monitoring, containment, clean-up, restoration or other
remedial work (“Remedial Work™) is necessary to comply with any Hazardous Materials Law
or order of any Governmental: Authority that has or acquires jurisdiction over the Mortgaged
Property or the use, operation or improvement of the Mortgaged Property under any Hazardous
Materials Law, Borrower -shall;-by the carlier of (1) the applicable deadline required by
Hazardous Materials Law or (2) 30 days after notice from Lender demanding such action, begin
performing the Remedial Work, and thereafter diligently prosecute it to completion, and shall in
any event complete the work by, the time required by applicable Hazardous Materials Law. [f
Borrower fails to begin on a timely basis or diligently prosecute any required Remedial Work,
Lender may, at its option, cause the R:_e'r_'r'-led'ial Work to be completed, in which case Borrower
shall reimburse Lender on demand for the cost of doing so. Any reimbursement due from
Borrower to Lender shall become part of the Indebtedness as provided in Section 12.

(1) Borrower shall cooperate“'w"ith any inquiry by any Governmental Authority and
shall comply with any governmental or judicial order Wthh arises from any alleged Prohibited
Activity or Condition. < :

() Borrower shall indemnify, hold harmless and defend (i) Lender, (ii) any prior
owner or holder of the Note, (iii) the Loan Servicer, (1V) any- prior-Loan Servicer, (v) the officers,
directors, shareholders, partners, employees and trustees of any of the foregoing, and (vi) the
heirs, legal representatives, successors and assigns of ‘each of the foregoing (collectively, the
“Indemnitees”™) from and against all proceedings, claims, damages, penalties and costs (whether
initiated or sought by Governmental Authorities or private parties), including fees and out-of-
pocket expenses of attorneys and expert witnesses, investigatory. fees, and remediation costs,
whether incurred in connection with any judicial or administrative process or otherw1se arising
directly or indirectly from any of the following: .

(1) any breach of any representation or warranty of Borrower in this Section
18; 2 .

(2) any failure by Borrower to perform any of its obhgatlons under thls
Section 18; _ _

(3)  the existence or alleged existence of any Prohibited Activity OI'COIldlthIl,
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(4)  the presence or alleged presence of Hazardous Materials on or under the
Mortgaged Property or any property of Borrower that is adjacent to the
Mortgaged Property; and

' '-(5:) the actual or alleged violation of any Hazardous Materials Law.

(k) :.C'oulﬁsel selected by Borrower to defend Indemnitees shall be subject to the
approval of those Indémnitees. However, any Indemnitee may elect to defend any claim or legal
or administrative proceeding at the Borrower’s expense.

()  Borrower shall not, without the prior written consent of those Indemnitees who
are named as parties to a claim or legal or administrative proceeding (a “Claim™), scttle or
compromise the Claim if--'the's_c_ttlement (1) results in the entry of any judgment that does not
include as an unconditional term-the delivery by the claimant or plaintiff to Lender of a written
release of those Indemmtees atlsfactory in form and substance to Lender; or (2) may materially
and adversely affect Lender -as deterrnmed by Lender in its discretion.

(m) Lender agrees that the indemnity under this Section 18 shall be limited to the
assets of Borrower and Lender shall not seek to recover any deficiency from any natural persons
who are general partners of Borrower. = -

(n)  Borrower shali, at its OWft cos’tand expense, do all of the following:

() pay or satisfy any judgment or decree that may be entered against any
Indemnitec or Indemnitees in any legal or administrative proceeding
incident to any matters against which Indemnitees are entitled to be
indemnified under this Sectlon 18 "

(2) reimburse Indemnitees for any expenses pa.td or incurred in connection
with any matters against which Indemmtees are enhtled to be indemnified
under this Section 18; and ' P

(3)  reimburse Indemnitees for any and all expenses, including fees and out-of-
pocket expenses of attorneys and expert witnesses, paid or incurred in
connection with the enforcement by Indemnitees of their rights under this
Section 18, or in monitoring and part101pat1ng in _any legal or
administrative proceeding. - :

(0) In any circumstances in which the indemnity under this-Section 18 applies,
Lender may employ its own legal counsel and consultants to prosecute, defend of negot;ate any
claim or legal or administrative proceeding and Lender, with the prior wrltten consent of
Borrower (which shall not be unreasonably withheld, delayed or conditioned), may settle: or
compromise any action or legal or administrative proceeding. Borrower shall reimburse Lender
upon demand for all costs and expenses incurred by Lender, including all costs of -settlenients
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entered’ into in good faith, and the fees and out-of-pocket expenses of such attorneys and
. -cbnstﬂtants_.

“.p)~- The provisions of this Section 18 shall be in addition to any and all other
obhgatlons ‘and liabilities that Borrower may have under applicable law or under other Loan
Documents, arid each Indemnitee shall be entitled to indemnification under this Section 18
without. regard to” whether Lender or that Indemnitee has exercised any rights against the
Mortgaged Property or any other security, pursued any rights against any guarantor, or pursued
any other rights as}'ailable under the Loan Documents or applicable law. If Borrower consists of
more than one person or “entity, the obligation of those persons or entities to indemnify the
Indemnitees under this* Section 18 shall be joint and several. The obligation of Borrower to
indemnify the Indemnitees under this Section 18 shall survive any repayment or discharge of the
Indebtedness, any foreclosure proceeding, any foreclosure sale, any delivery of any deed in lieu
of foreclosure, and any"re'leas'e-ofrécord of the lien of this Instrument.

19. PROPERTY AND LIABILITY INSURANCE.

(a) Borrower shall keep the Impmvements insured at all times against such hazards as
Lender may from time to time require,. which insurance shall include but not be limited to
coverage against loss by fire and allied- penls general boiler and machinery coverage, and
business income coverage. Lender’s insurance requirements may change from time to time
throughout the term of the Indebtedness. ‘IfLender so requires, such insurance shall also include
sinkhole insurance. mine subsidence insurance, earthquake insurance, and, if the Mortgaged
Property does not conform to applicable zoning or land use laws, building ordinance or law
coverage. If any of the Improvements is located in an area identified by the Federal Emergency
Management Agency (or any successor to that agency) as an arca having special flood hazards,
and if flood insurance is available in that area, Borrower shall insure such Improvements against
loss by flood. :

(b) All premiums on insurance policies required under Section 19(a) shall be paid in
the manner provided in Section 7, unless Lender has designated in.writing another method of
payment. All such policies shall also be in a form approved by Lender: ‘All policies of property
damage insurance shall include a non-contributing, non-reporting mortgage clause in favor of,
and in a form approved by, Lender. Lender shall have the right to hold the original policies or
duplicate original policies of all insurance required by Section 19(a). - Borrower shall promptly
deliver to Lender a copy of all renewal and other notices received by:Borrower with respect to
the policies and all receipts for paid premiums. At least 30 days prior to-the expiration date of a
pohcy, Borrower shall deliver to Lender the original {or a duplicate orlgmal) of a renewal policy
in form satisfactory to Lender. o

(¢) DBorrower shall maintain at all times commercial general liab'ility insurance,
workers’ compensation insurance and such other liability, errors and OmISSIOHS and ﬁdehty
insurance coverages as Lender may from time to time require. :
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{d) All insurance policies and renewals of insurance policies required by this Section

19 shall be in such amounts and for such periods as Lender may from time to time require, and
""shall be 135ued by insurance companies satisfactory to Lender.

(e) " Borrower shall comply with all insurance requirements and shall not permit any
condition to exist on the Mortgaged Property that would invalidate any part of any insurance
coverage that this Instrument requires Borrower to maintain.

(f) _In the event of loss, Borrower shall give immediate written notice to the insurance
carrier and to Lender- Borrower hereby authorizes and appoints Lender as attorney in fact for
Botrower to make proof of loss, to adjust and compromise any claims under policies of property
damage insurance, to appear in and prosecute any action arising from such property damage
insurance policies, to collect and receive the proceeds of property damage insurance, and to
deduct from such proceeds Lender's expenses incurred in the collection of such proceeds. This
power of attorney is coupled with an interest and therefore is irrevocable. However, nothing
contained in this Section 19 shall require Lender to incur any expense or take any action. Lender
may, at Lender’s option, (1) hold the balance of such proceeds to be used to reimburse Borrower
for the cost of restoring and repalrmg the Mortgaged Property to the equivalent of its original
condition or 1o a condition approved by’ Lender (the “Restoration™), or (2) apply the balance of
such proceeds to the payment of the Inde_btedn__c_:ss whether or not then due. To the extent Lender
determines to apply insurance proceeds to. Restoration, Lender shall do so in accordance with
Lender’s then-current policies relatmg to the restoration of casualty damage on similar
multifamily properties. -

(2) Lender shall not exercise its option tq_apﬁlyzinsurance proceeds to the payment of
the Indebtedness if all of the following conditions are met: (1) no Event of Default (or any event
which, with the giving of notice or the passage of time, or both, would constitute an Event of
Default) has occurred and is continuing; (2) Lender determings, in its discretion, that there will
be sufficient funds to complete the Restoration; (3) Lender determmes in its discretion, that the
net operating income generated by the Mortgaged Property. after completion of the Restoration
will be sufficient to support a debt service coverage ratio not less than the greater of (A} the debt
service coverage ratio as of the date of this Instrument (based on the final underwriting of the
Mortgaged Property) or (B) the debt service coverage ratio immedia.tely prior to the loss (in each
case, Lender’s determination shall include all operating costs and other expenses, Imposition
Deposits, deposits to reserves and loan repayment obligations relatmg to.-the Mortgaged
Property); (4) Lender determines, in its discretion, that the Restoration will be completed before
the earlier of (A) one year before the maturity date of the Note or (B) one year after the date of
the loss or casualty; and (5) upon Lender’s request, Borrower provides Lgnder evidence of the
availability during and after the Restoration of the insurance required to bc mamtamed by
Borrower pursuant to this Section 19. A

(h)  If the Mortgaged Property is sold at a foreclosure sale or Lender éﬁ:qﬁires:_tiﬂen_tq
the Mortgaged Property, Lender shall automatically succeed to all rights of Borrowet.in and to
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ahy:-'ins'urance policies and uncarned insurance premiums and in and to the proceeds resulting
from any damage to the Mortgaged Property prior to such sale or acquisition.

e 'CONDEMNATION.

- (a) Borrower shall promptly notify Lender of any action or proceeding relating to any
condemnatlon or other taking, or conveyance in lieu thereof, of all or any part of the Mortgaged
Property, whether ‘direct or indirect (a “Condemnation™). Borrower shall appear in and
prosecute or deferid any. action or proceeding relating to any Condemnation unless otherwise
directed by Lender in‘writing. Borrower authorizes and appoints Lender as attorney in fact for
Borrower to commence, appear in and prosecute, in Lender’s or Borrower’s name, any action or
proceeding relating to any Condemnation and to scttle or compromise any claim in connection
with any Condemnation.” This_power of attorney is coupled with an interest and therefore is
irrevocable. However, nothing contained in this Section 20 shall require Lender to incur any
expense or take any actio:l'i.:_""Borr(_)_Wer hereby transfers and assigns to Lender all right, title and
interest of Borrower in and‘to any award or payment with respect to (i) any Condemnation, or
any conveyance in lieu of Condemnatlon and (ii) any damage to the Mortgaged Property caused
by governmental action that does not result ina Condemnation.

()] Lender may apply such _awarg_is or proceeds, after the deduction of Lender’s
expenses incurred in the collection of such amounts, at Lender’s option, to the restoration or
repair of the Mortgaged Property or to the payment of the Indebtedness, with the balance, if any,
to Borrower. Unless Lender otherwise agrees in writing, any application of any awards or
proceeds to the Indebtedness shall not extend or.postpone the duec date of any monthly
installments referred to in the Note, Section 7 of this Instrument or any Collateral Agreement, or
change the amount of such installments. Borrower agrees to execute such further evidence of
assignment of any awards or proceeds as Lender may requlre

21. TRANSFERS OF THE MORTGAGED PROPERTY OR INTERESTS IN
BORROWER.

(a) The occurrence of any of the following events shall constltute an Event of Default
under this Instrument: :

(1)  a Transfer of all or any part of the Mortgaged Property or any interest in
the Mortgaged Property; R

(2) a Transfer of a Controlling Interest in Borrower; N

3) a Transfer of a Controlling Interest in any entity which owns; 'Eiirectly or
indirectly through one or more intermediate entities, a Controlhng Interest
in Borrower, R

(4)  a Transfer of all or any part of a Key Principal’s ownershiij--.intel.'eé_s:fs__E 111 _
Borrower, or in any other entity which owns, directly or indirectly through~ -
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one or more intermediate entities, an ownership interest in Borrower
(other than a Transfer of an aggregate beneficial ownership interest in the
Borrower of 49% or less of such Key Principal’s original ownership
interest in the Borrower and which does not otherwise result in a Transfer
of the Key Principal’s Controlling Interest in such intermediate entities or
in the Borrower);

“if Key Principal is an entity, (A) a Transfer of a Controlling Interest in

Key Principal, or (B) a Transfer of a Controlling Interest in any entity

" which owns, directly or indirectly through one or more intermediate

(6)

(7

(&)

&)

(10)

e entiti-es a Controlling Interest in Key Principal;

it Borrower or Key Principal is a trust, the termination or revocation of
such trust; unless the trust is terminated as a result of the death of an
1nd1v1dua.l trustor in which event Lender must be notified and such
Borrower or’ ‘Key Principal must be replaced with an individual or entity
acceptablé to Lender, in accordance with the provisions of Section 21(c)
hereof, within 90 days of such death (provided however that no property
inspection shall be requlred and a 1% transfer fee will not be charged);

if Key Principal is a n'atural person, the death of such individual; unless
the Lender is notified-and such individual is replaced with an individual or
entity acceptable to.Lender, in accordance with the provisions of Section
21(c) hereof, within-90 days of such dcath (provided however that no
property inspection shall be requ1red and a 1% transfer fee will not be
charged); :

the merger, dissolution, liquidatio_n:;'_':or-co_nsolidation of (i) Borrower, (ii)
any Key Principal that is a legal entity, or (iii) any legal entity holding,
directly or indirectly, a Controlling- IntercSt in the Borrower or in any Key
Principal that is an entity; L

a conversion of Borrower from one type of legal entlty into another type
of legal entity (including the conversion of a general partnership into a
limited partnership and the conversion of a’limited partnership into a
limited liability company) whether or not there is a Transfer; if such
conversion results in a change in any assets, liabilities, legal rights or
obligations of Borrower (or of Key Principal, guarantor ‘or any general
partner of Borrower, as applicable), by operation of law or othermse and

a Transfer of the economic benefits or right to cash ﬂows attrlbutable to
the ownership interests in Borrower and/or, if Key Prlnmpal is an entity,
Key Principal, separate from the Transfer of the underlylng ownershlp
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interests, unless the Transfer of the underlying ownership interests would
otherwise not be prohibited by this Agreement.

~Lender shall not be required to demonstrate any actual impairment of its security
“or any increased risk of default in order to exercise any of its remedics with
_tespect to an Event of Default under this Section 21.

(b) '.....The occurrence of any of the following events shall not constitute an Event of
Default undér this Instrument notwithstanding any provision of Section 21(a) to the contrary:

(1.
(2)

3)

@)

(3)

(6)

(7

a. Transfer to which Lender has consented;

exc_ep_t.. as provxded in Section 21(a)(6) and (7), a Transfer that occurs by
devise, descent, pursuant to the provisions of a trust, or by operation of
law_--upon the death of a natural person;

the gréirit of a leesehold interest in an individual dwelling unit for a term of
two years or. less not contalnlng an option to purchase;

a Transfer of obsolete or worn out Personalty or Fixtures that are
contemporaneously replaced by items of equal or better function and
quality, which are frée of liens, encumbrances and security interests other
than those created by the Loan Documents or consented to by Lender;

the grant of an easement servrtude or restrictive covenant if, before the
grant, Lender determines that the” easement, servitude, or restrictive
covenant will not materially affect the operation or value of the Mortgaged
Property or Lender’s interest. in- the Mortgaged Property, and Borrower
pays to Lender, upon demand, all costs and expenses incurred by Lender
in connection with reviewing Borrower S. request

the creation of a tax lien or a mechanic’ 8; materra.lman s, or judgment lien
against the Mortgaged Property which is bonded off, released of record, or
otherwise remedied to Lender’s satisfaction within 45 days after Borrower
has actual or constructive notice of the existence'of 'SUeh lien; and

the conveyance of the Mortgaged Property at. a Judiclal or non-judicial
foreclosure sale under this Instrument. : :

(c) Lender shall consent to a Transfer that would otherwise v1olate thls Seetlon 21 if,
prior to the Transfer, Borrower has satisfied each of the following requirements: .~

(1)  the submission to Lender of all information required by Lender to make
the determination required by this Section 21(c); -
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(2) the absence of any Event of Default;

(3) the transferee meets all of the eligibility, credit, management, and other
standards (including any standards with respect to previous relationships
between Lender and the transferce and the organization of the transferee)
customarily applied by Lender at the time of the proposed Transfer to the

-~ approval of borrowers in connection with the origination or purchase of
~*‘similar mortgage finance structures on similar multifamily properties,
. unless partially waived by Lender in exchange for such additional
" _-conditions as Lender may require;

(4)" the Mortgaged Property, at the time of the proposed Transfer, meets all
standards as to its physical condition that are customarily applied by
Lendet atthe time of the proposed Transfer to the approval of properties
in connection Wlth the origination or purchase of similar mortgage finance
structures on’ similar multifamily properties, unless partially waived by
Lender in exchange for such additional conditions as Lender may require;

(5) if transferor or- any “other person has obligations under any Loan
Document, the execution by the transferee or one or more individuals or
entities acceptable to- Lender of an assumption agreement (including, if
applicable, an Acknowledgement and Agreement of Key Principal to
Personal Liability" for Exceptions to Non Recourse Llablhty) that is
acceptable to Lender-and that, among other things, requires the transferee
to perform all obligations of transferor or such person set forth in such
Loan Document, and may require that the transferee comply with any
provisions of this Instrument or any other Loan Document which
previously may have been waived by Lender;

(6)  ifa guaranty has been executed and delivered in connection with the Note,
this Instrument or any of the other Loan Documents, the Borrower causes
one or more individuals or entities acceptable to Lender to execute and
deliver to Lender a substitute guaranty in a form acceptable to Lender;

(7)  Lender’s receipt of all of the following:

(A)  anon refundable review fee in the amount of $3,000 and a transfer
fee equal to 1 percent of the outstanding Indebtedness 1mmed1ately
prior to the Transfer; and -

(B)  Borrower’s reimbursement of all of Lender’s out.-df-pb'eket ‘costs
(including reasonable attorneys’ fees) incurred in‘ reviewing the
Transfer request, to the extent such expenses exceed $3 000 and
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(8)  Borrower has agreed to Lender’s conditions to approve such Transfer,
which may include, but are not limited to (A) providing additional
collateral, guaranties, or other credit support to mitigate any risks
concerning the proposed transferee or the performance or condition of the
Mortgaged Property, and (B) amending the Loan Documents to (i) delete
any specially negotiated terms or provisions previously granted for the

*._exclusive benefit of transferor and (ii) restore to original provisions of the
~ " standard Fannie Mae form multifamily loan documents, to the extent such
) pr0v131ons were previously modified.

(d) For purposes of this Section, the following terms shall have the meanings set forth
below: : :

(D “'I.ni_tial'ﬁw'n-ers” means, with respect to Borrower or any other entity, the
pers’ori’s or entities who on the date of the Note, directly or indirectly, own
in the aggregate 100% of the ownership interests in Borrower or that
entlty

2) A Tra.nsfer--__a:_)f__’ﬁf‘(_jﬁj;ffolling Interest” shall mean:
(A) with respeCf to a:h.y:entity, the following:

(1) if such entity is a general partnership or a joint venture, a
Transfer of any general partnership interest or joint venture
interest which weuld cause the Initial Owners to own less
than 51% ‘of ‘all general partnership or joint venture
interests in such entlty

(i)  if such entity is a hmlted partnershlp, (A) a Transfer of any
general partnership. interest, or (B) a Transfer of any
partnership interests-which. would cause the Initial Owners
to own less than 51% of all llmlted partnership interests in
such entity; : :

(iii)  if such entity is a hmlted hablhty company or a limited
liability partnership, (A) a Transfer of any membership or
other ownership interest which- would cause the Initial
Owners to own less than 51% of all membership or other
ownership interests in such entity, (B)‘a Transfer of any
membershlp, or other interest of a manager, in such entity
that results in a change of manager, or (C) a change of the
non-member manager; .

(iv)  if such entity is a corporation (other than a Publicly%Held )
Corporation) with only one class of voting stock, zi:.:Tra_nSfer =
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)

(4)

of any voting stock which would cause the Initial Owners
to own less than 51% of voting stock in such corporation;

(v) if such entity is a corporation (other than a Publicly-Held
Corporation) with more than one class of voting stock, a
Transfer of any voting stock which would cause the Initial
Owners to own less than a sufficient number of shares of
voting stock having the power to elect the majority of
directors of such corporation; and

~ “.(vi)  if such entity is a trust (other than a Publicly-Held Trust),

(B)

the removal, appointment or substitution of a trustee of

. such trust other than (A) in the case of a land trust, or (B) if

-, the trustee of such trust after such removal, appointment, or

© ‘substitution is a trustee identified in the trust agreement
""_:approved by Lender; and/or

any - agreement (including provisions contained in the
orgamzatlonal ‘and/or governing documents of Borrower or Key
Principal) or Transfer not specified in clause (A), the effect of
which, -either- 1mmed1ately or after the passage of time or
occurrence ofa specified event or condition, including the failure
of a specified-event or condition to occur or be satisfied, would (i)
cause a change in or replacement of the Person that controls the
management and operations-of the Borrower or Key Principal or
(i) limit or otherwise m0d1fy the extent of such Person’s control
over the managemeni and operations of Borrower or Key Principal.

“Publicly-Held Corporation” shaﬂ mean a corporation the outstanding

voting stock of which is registered under :'S_e__ction 12(b) or 12(g) of the
Securities and Exchange Act of 1934;as amended,

“Publicly-Held Trust” shall mean a' real estate investment trust the
outstanding voting shares or beneficial interests of ‘which are registered
under Section 12 (b) or 12 (g) of the Secuntles Exchange Act 0f 1934, as
amended. ey

{e) Lender shall be provided with written notice of all Tran.sfers uﬁdér this Section
21, whether or not such Transfers are permltted under Section 21(b) or approved by Lender
under Section 21(c), no later than 10 days prior to the date of the Transfer.” * o
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22. EVENTS OF DEFAULT.

A The occurrence of any one or more of the following shall constitute an Event of Default
under thls Instrument

(a) any failure by Borrower to pay or deposit when due any amount required by the
Note, thlS Instrument or any other Loan Document;

(b) : -any“-fallurg by Borrower to maintain the insurance coverage required by Section

(c) any fallure by .Borrower to comply with the provisions of Section 33;

(d)  fraud or material misrepresentation or material omission by Borrower, or any of
its officers, directors, trustées, genetal partners or managers, Key Principal or any guarantor in
connection with (A) the' application for or creation of the Indebtedness, (B) any financial
statement, rent roll, or other teport-or-information provided to Lender during the term of the
Indebtedness, or (C) any request for Lender’s consent to any proposed action, including a request
for disbursement of funds under any Collateral Agreement;

(e) any (1) Event of Default under Sectlon 21 and/or (il) occurrence of a Bankruptcy
Event; . _

() the commencement of a forfeiture action or proceeding, whether civil or criminal,
which, in Lender’s reasonable judgment, could result in a forfeiture of the Mortgaged Property or
otherwise materially impair the lien created by this Instrument or Lender’s interest in the
Mortgaged Property;

(g)  any failure by Borrower to perform any of its obligations under this Instrument
(other than those specified in Sections 22(a) through (f)), as and‘when required, which continues
for a period of 30 days after notice of such failure by Lender ‘to-Borrower, but no such notice or
grace period shall apply in the case of any such failure which could,: in Lender’s judgment,
absent immediate exercise by Lender of a right or remedy under this Instrument, result in harm
to Lender, impairment of the Note or this Instrument or any other securlty ‘given under any other
Loan Document; S

(h) any failure by Borrower to perform any of its obhgatwns as’ and when required
under any Loan Document other than this Instrument which continues beyond the apphcable
cure period, if any, specified in that Loan Document; and -

(i) any exercise by the holder of any other debt instrument secnred'By"a nidrtgage
deed of trust or deed to secure debt on the Mortgaged Property of a right to declare al ameunts
due under that debt instrument immediately due and payable. L _
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'23. REMEDIES CUMULATIVE.

. Each right and remedy provided in this Instrument is distinct from all other rights or
remedles under this Instrument or any other Loan Document or afforded by applicable law, and
each shall’ be cumulatwe and may be exercised concurrently, independently, or successively, in
any order.

é”d;' "..'-F(";RBEARANCE

(a) Lender may (but shall not be obligated to) agree with Borrower, from time to
time, and without giving hotice to, or obtaining the consent of, or having any effect upon the
obligations of, any guarantor-or other third party obligor, to take any of the following actions:
extend the time for payment of all or any part of the Indebtedness; reduce the payments due
under this Instrument,‘"'the':.-the,-._ﬁ_(){ any other Loan Document; release anyone liable for the
payment of any amounts under this Instrument, the Note, or any other Loan Document; accept a
renewal of the Note; modlfy the terms and time of payment of the Indebtedness; join in any
extension or subordination agreement ‘release any Mortgaged Property; take or release other or
additional security; modify the rateof interest or period of amortization of the Note or change the
amount of the monthly installments ‘payable under the Note; and otherwise modify this
Instrument, the Note, or any other Loan Document.

(b)  Any forbearance by Lerider in exercising any right or remedy under the Note, this
Instrument, or any other Loan Document or otherwise afforded by applicable law, shall not be a
waiver of or preclude the exercise of any other right or remedy. The acceptance by Lender of
payment of all or any part of the Indebtedness after the due date of such payment, or in an
amount which is less than the required payment, shall not be a waiver of Lender’s right to requlre
prompt payment when due of all other payments-on account of the Indebtedness or to exercise
any remedies for any failure to make prompt payment. Enforcement by Lender of any security
for the Indebtedness shall not constitute an election by Lender of remedies so as to preclude the
exercise of any other right available to Lender. Lender’s. rec_elpt_ of any awards or proceeds
under Sections 19 and 20 shall not operate to cure or waivé any Event.of Default.

25. LOAN CHARGES.

If any applicable law limiting the amount of interest or other ¢charges permitted to be
collected from Borrower is interpreted so that any charge provided for in any Loan Document,
whether considered separately or together with other charges levied in‘connection with any other
Loan Document, violates that law, and Borrower is entitled to the benefit of that law, that charge
is hereby reduced to the extent necessary to eliminate that violation. The amounts, if any,
previously paid to Lender in excess of the permitted amounts shall be applied. by Lender to
reduce the principal of the Indebtedness. For the purpose of determining whether any apphcable
law limiting the amount of interest or other charges permitted to be collected fror Borrower has
been violated, all Indebtedness which constitutes interest, as well as all other charges lev1___ed_11__1
connection with the Indebtedness which constitute interest, shall be deemed to be allocated and .
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ép.read ‘over the stated term of the Note. Unless otherwise required by applicable law, such
_-allocation and spreading shall be effected in such a manner that the rate of interest so computed
“is uniform throughout the stated term of the Note.

26, WAIVER OF STATUTE OF LIMITATIONS.

."-Borrc'iiavér_,h@ereby waives the right to assert any statute of limitations as a bar to the
enforcement of the lien of this Instrument or to any action brought to enforce any Loan
Document.: .~ - - -

27.  WAIVER OF MARSHALLING.

Notwithstanding the existence of any other security interests in the Mortgaged Property
held by Lender or by any other party, Lender shall have the right to determine the order in which
any or all of the Mortgaged Property shall be subjected to the remedies provided in this
Instrument, the Note, any ‘other Loan Document or applicable law. Lender shall have the right to
determine the order in which any or’all portions of the Indebtedness are satisfied from the
proceeds realized upon the exercise of such remedies. Borrower and any party who now or in
the future acquires a securily intérest”in the Mortgaged Property and who has actual or
constructive notice of this Instrument waives any and all right to require the marshalling of assets
or to require that any of the Mortgaged Property be sold in the inverse order of alienation or that
any of the Mortgaged Property be sold‘in-parcels or as an entirety in connection with the exercise
of any of the remedies permitted by applicable law or provided in this Instrument.

28. FURTHER ASSURANCES.

Borrower shall execute, acknowledge, and, dehver at its sole cost and expense, all further
acts, deeds, conveyances, a551gmnents estoppel certiﬁcates, financing statements, transfers and
assurances as Lender may require from time to time in/order to'better assure, grant, and convey
to Lender the rights intended to be granted, now or in the future to Lender under this Instrument
and the Loan Documents. : e

29. ESTOPPEL CERTIFICATE.

Within 10 days after a request from Lender, Borrower shall deliver to. Lender a written
statement, signed and acknowledged by Borrower, certifying to Lender or any person designated
by Lender, as of the date of such statement, (i) that the LLoan Documents are unmodified and in
full force and effect (or, if there have been modifications, that the Loan Documents are in full
force and effect as modified and setting forth such modifications); (ii)-the -unpaid principal
balance of the Note; (iii} the date to which interest under the Note has been paid; (iv) that
Borrower is not in default in paying the Indebtedness or in performing or observing any. of the
covenants or agreements contained in this Instrument or any of the other Loan Documents (or, if
the Botrower is in default, describing such default in reasonable detail); (v) whether or not there
are then existing any setoffs or defenses known to Borrower against the enforcement of any right
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'Or..-r"emedy of Lender under the Loan Documents; and (vi) any additional facts requested by
_-=Len’_der.

ki 3" ~ GOVERNING LAW; CONSENT TO JURISDICTION AND VENUE.

(a) Thls Instrument, and any Loan Document which does not itself expressly identify
the law that i is.to apply to it, shall be governed by the laws of the jurisdiction in which the Land
is located (the “Property Jurisdiction™).

(b) Borrower agrees that any controversy arising under or in relation to the Note, this
Instrument, or any . other Loan Document shall be litigated exclusively in the Property
Jurisdiction. The state -and -federal courts and authorities with jurisdiction in the Property
Jurisdiction shall have exeluswe jurisdiction over all controversies which shall arise under or in
relation to the Note, any- securlty for the Indebtedness, or any other Loan Document. Borrower
irrevocably consents to service, _}l.II‘lSdJCtlon and venue of such courts for any such litigation and
waives any other venue to wh1ch it rmght be entitled by virtue of domicile, habitual residence or
otherWISe SR .

31. NOTICE.

(a) All notices, demands and’ other communications (“notice”) under or concerning
this Instrument shall be in writing. Each notice shall be addressed to the intended recipient at its
address set forth in this Instrument, and shall be deemed given on the earliest to occur of (1) the
date when the notice is received by the addressee; (2)-the first Business Day after the notice is
delivered to a recognized overnight courier service, with arrangements made for payment of
charges for next Business Day delivery; or (3) the third Business Day after the notice is
deposued in the United States mail with postage prepaid, certified mail, return receipt requested.
As used in this Section 31, the term “Business Day” méans any day other than a Saturday, a
Sunday or any other day on which Lender is not open for busmess

(b)  Any party to this Instrument may change the address to which notices intended
for it are to be directed by means of notice given to the other party in accordance with this
Section 31. Each party agrees that it will not refuse or reject delivery of any notice given in
accordance with this Section 31, that it will acknowledge, in writing, the receipt of any notice
upon request by the other party and that any notice rejected or refused by it shall be deemed for
purposes of this Section 3! to have been received by the rejecting party on the date so refused or
rejected as conclusively established by the records of the U.S. Postal. Serv1ce or the courier
service.

(c) Any notice under the Note and any other Loan Document Wthh does not spec1fy
how notices are to be given shall be given in accordance with this Section 31. '

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - /mmw mmlmm mmmm m
WASHINGTON [HontePlace-Heart Partners|

DMEAST #12726606 vi

Skaglt County Audltor

8/16/2010 Page 39 of 73 3:28PM



. 32, SALE OF NOTE; CHANGE IN SERVICER.

The Note or a partial interest in the Note (together with this Instrument and the other
Loan Documents) may be sold one or more times without prior notice to Borrower. A sale may
result in-a change of the Loan Servicer. There also may be one or more changes of the Loan
Servicer unrelated to a sale of the Note. If there is a change of the Loan Servicer, Borrower will
be given notice of the change.

3. SINGLE ASSET BORROWER.

Until the I_ndébtedness is paid in full, Borrower (a) shall not acquire any real or personal
property other than the Mortgaged Property and personal property related to the operation and
maintenance of the Mortgaged Property; (b) shall not operate any business other than the
management and operation.of the Mortgaged Property; and (c) shall not maintain its assets in a
way difficult to segregate and identify.

34.  SUCCESSORS AND ASSIGNS BOUND.

This Instrument shall b1nd, a.‘nd'-fﬁ'e__'rights granted by this Instrument shall inure to, the
respective successors and assigns ‘of Lender and Borrower. However, a Transfer not permitted
by Section 21 shall be an Event of Default

35. JOINT AND SEVERAL LIABILITY

If more than one person or entity 51gns this- Instrument as Borrower, the obligations of
such persons and entities shall be joint and several -

36. RELATIONSHIP OF PARTIES ‘NO THIRD PARTY BENEFICIARY.

(a) The relationship between Lender and Borrower shall be solely that of creditor and
debtor, respectively, and nothing contained in this Instrument shall create any other relationship
between Lender and Borrower. o :

(b)  No creditor of any party to this Instrument and no other person shall be a third
party beneficiary of this Instrument or any other Loan Doctiment. -~ Without limiting the
generality of the preceding sentence, (1) any arrangement (a “Servicing Arrangement™) between
the Lender and any Loan Servicer for loss sharing or interim adyancement of funds shall
constitute a contractual obligation of such Loan Servicer that is independent of the obligation of
Borrower for the payment of the Indebtedness, (2) Borrower shall not be a"ihird'p'arty'beneﬁciary
of any Servicing Arrangement, and (3) no payment by the Loan Servicer under any Serv1cmg
Arrangement will reduce the amount of the Indebtedness. -
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'37. SEVERABILITY; AMENDMENTS.

The invalidity or unenforceability of any provision of this Instrument shall not affect the
vahdlty orenforceability of any other provision, and all other provisions shall remain in full
force and effect.. This Instrument contains the entire agreement among the parties as to the rights
granted and the obligations assumed in this Instrument. This Instrument may not be amended or
modified except by a writing signed by the party against whom enforcement is sought.

38, CONSTRUCTION.

The captions and headings of the sections of this Instrument are for convenience only and
shall be disregarded in construing this Instrument. Any reference in this Instrument to an
“Exhibit” or a “Section” shall, unless otherwise explicitly provided, be construed as referring,
respectively, to an Exhibit attached to this Instrument or to a Section of this Instrument. All
Exhibits attached to or referred to in this Instrument are incorporated by reference into this
Instrument. Any reference:in this Instrument to a statute or regulation shall be construed as
referring to that statute or regulatmn as amended from time to time. Use of the singular in this
Instrument includes the plural-and use.of the plural includes the singular. As used in this
Instrument, the term “including” m'e";_ins “_ifig:luding, but not limited to.”

39. LOAN SERVICING. .

All actions regarding the serv1c1ng of the loan evidenced by the Note, including the
collection of payments, the giving and receipt of notice; inspections of the Property, inspections
of books and records, and the granting of consents and ‘approvals, may be taken by the Loan
Servicer unless Borrower receives notice to the contrary. If Borrower receives conflicting
notices regarding the identity of the Loan Servu:er or- any other subject, any such notice from
Lender shall govern. S

40. DISCLOSURE OF INFORMATION. . .

Lender may furnish information regarding Borrower or the Mortgaged Property to third
parties with an existing or prospective interest in the servicing, enforcement, evaluation,
performance, purchase or securitization of the Indebtedness, including trustees, master servicers,
special servicers, rating agencies, and organizations maintaining databases on.the underwriting
and performance of multifamily mortgage loans. Borrower irrevocably waives any and all rights
it may have under applicable law to prohibit such disclosure, including-any right of privacy.

41. NO CHANGE IN FACTS OR CIRCUMSTANCES.

All information in the application for the loan submitted to Lendef (the ‘“Loan
Application”) and in all financial statements, rent rolls, reports, certificates and other documents
submitted in connection with the Loan Application are complete and accurate in all material
respects. There has been no material adverse change in any fact or circumstance: that would
make any such information incomplete or inaccurate. :
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'42. SUBROGATION.

_ If and to the extent that, the proceeds of the loan evidenced by the Note are used to pay,
sat1sfy ‘or.discharge any obligation of Borrower for the payment of money that is secured by a
pre-existing mortgage, deed of trust or other lien encumbering the Mortgaged Property (a “Prior
Lien™), such loan proceeds shall be deemed to have been advanced by Lender at Borrower’s
request; and Lender shall automatically, and without further action on its part, be subrogated to
the rlghts mcludmg lien priority, of the owner or holder of the obligation secured by the Prior
Lien, whether or not the Prior Lien is released.

43. ACCELERATION- REMEDIES.

At any time durmg the ex1stence of an Event of Default, Lender, at Lender’s option, may
declare the Indebtedness to be. 1mmed1ately due and payable without further demand. After
giving Borrower notice of the occurrence of an Event of Default in the manner prescribed by
Washington law, Lender may lnvoke the power of sale and any other remedies permitted by
Washington law or provided-iri this Instrument or in any other Loan Document. Borrower
acknowledges that the power of sale granted in this Instrument may be exercised by Lender
without prior judicial hearing. Borrower has the right to bring an action to assert that an Event of
Default does not exist or to raise any other defense Borrower may have to acceleration and sale.
Lender shall be entitled to collect all costs'and expenses incurred in pursuing such remedies,
including attorneys’ fees and costs of documenta.ry evidence, abstracts and title reports.

If Lender invokes the power of sale, Lender shall give written notice to Trustee of the
occurrence of the Event of Default and of Lender’s elec‘uon to cause the Mortgaged Property to
be sold. Trustee and Lender shall give such notices as Washington law may require to Borrower
and to all other persons entitled to receive notice under-Washington law. After the lapse of such
time as may be required by Washington law, Trustee shall sell the Mortgaged Property according
to Washington law. Trustee may sell the Mortgaged Property at the time and place and under the
terms designated in the notice of sale in one or more parcels and in such order as Trustee may
determine. Trustee may postpone the sale of all or any part of the Mortgaged Property for a
period or periods not exceeding a total of 30 days by public announcement at the time and place
fixed in the notice of sale. Lender or Lender’s designee may purchase the Mortgaged Property at
any sale.

Trustee shall deliver to the purchaser at the sale, within a reasonable txme after the sale, a
deed conveying the Mortgaged Property so sold without any covenant or warranty, express or
implied. The recitals in Trustee’s deed shall be prima facie evidence of ‘the truth of the
statements made in the recitals. Trustee shall apply the proceeds of the sale’ in the following
order: (a) to all costs and expenses of the sale, including Trustee’s fees and attomeys fees and
costs of title evidence; (b) to the Indebtedness in such order as Lender, in Lender’s. dlscretwn
directs; and {c) the excess, if any, to the clerk of the superior court of the county in whlch the
sale took place. :
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"~ . 44, RECONVEYANCE.

“Upon payment of the Indebtedness, Lender shall request Trustee to reconvey the
Mortgaged Property and shall deliver this Instrument and the Note to Trustee. Trustee shall
reconvey- the Mortgaged Property without warranty to the person or persons legally entitled
thereto.. Such person or persons shall pay Trustee’s reasonable costs incurred in so reconveying
the Mortgaged Property.

45.© SUBSTITUTE TRUSTEF.

In accordance with- Washington law, Lender may from time to time appoint a successor
trustee to any Trustee appointed under this Instrument who has ceased to act. Without
conveyance of the Mortgaged Property, the successor trustee shall succeed to all the title, power
and duties conferred upon the predecessor Trustee and by applicable law.

46. USE OF PROPERTY )
The Mortgaged Prope"rfy;:i'__s'_.no:t. used principally for agricultural or farming purposes.
47.  WAIVER OF TRIAL BY JURY.

BORROWER AND LENDER EACH (A) COVENANTS AND AGREES NOT TO
ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS
INSTRUMENT OR THE RELATIONSHIP BETWEEN THE PARTIES AS BORROWER
AND LENDER THAT IS TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY
RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT
THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE. THIS WAIVER OF
RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY,
KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL
COUNSEL.

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT -  Form 4142
WASHINGTON [HomePlace-Heart Partners] \%\“w \\\
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. ATTACHED EXHIBITS. The following Exhibits are attached to this Instrument:

[X| N | . Exhibit A Description of the Land (required).
X --‘E_k_hjbit B-1 Modifications to Instrument (Seniors Housing)
IX|* s E___xhibit-. B-2 Modifications to Instrument (Modification to Transfer Provision
s — Death of Key Principal)
(X] .Ekhibi.t*B_-_S- . Modifications to Instrument (Cross-Default and Cross-
s ~__Collateralization)
X Exhibit B—4 .. Moaiﬁcations to Instrument (Borrower Requested)
X Exhibit C "'-':Borfowi}'ers’ Projects
FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - B
WASHINGTON [HomePlace-Heart Partners| }mjmmmmm Mmmmmmm,( o
DMEAST #12726606 v1
01008160147
Skaglt County Auditor

. 8/16/2010 Page 44 of 73 3:28PM



<IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has
caused thls Instrument to be signed and delivered by its duly authorized representative.

BORROWER:

HP HEART PARTNERS, LLC,
a Washington limited liability company

4
By: %ﬁ;
Name: Gregory A. Roderic

Title:  Manager

Fannie Mae Commitment Number 862494

STATEOF QYOO
) ss:
COUNTY OFjy/ftgl v cYiyL

I certify that I know or have satisfactory ev1dence that Gregory A. Roderick is the person who
appeared before me, and said person acknowledged that he signed this instrument, on oath stated
that he is authorized to execute the instrument and acknowledged it as the Manager of HP
HEART PARTNERS, LLC, to the free and voluntary act of such party for the uses and purposes
mentioned in this instrument.

DATED: EZ;UL\\D

py JEHGIAL :'s':'\;o" ﬁam?‘\u A Pﬂ% /L or printed):

NOTARY PUBLIC-OREGON
COMMISSION NO. 448701 NPPAIRY BIBLIC in and for the State of

MY COMMISSION EXPIRES MAY 17, 2014 NLIIN ;

E&Eﬁ% /D)t’“ ¥

My appointment expires: W!W\\’ I KU)\L&

FANNIE VAR MULTIEAMILY SECURITY INSTRUMENT- WIWIMWIWWW
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Key .'Pn_"_int:_i'p'al_ .

Nﬂme':_ | ) H |

Address: -

WASHINGTON {(HomePlace-Heart Partners]

KEY PRINCIPAL

Gregory A. Roderick
¢/o Frontier Management, LLC

“17400 SW Upper Boones Ferry Road, Suite 230
DUthIﬁ,- Oregon 97224

il

FANNIE MAE MULTIFAMILY SECURITY INSTRUMENT - ‘mm j mm lw“mmm C
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EXHIBIT A

[DESCRIPTION OF THE LAND]

(See Attached)

Deserpon o e Landl WWMW/WMWWWW
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EXHIBIT “A”

" LOT-1, OF BURLINGTON SHORT PLAT NO. BURL-1-95, AS APPROVED MARCH 28, 1995,
- AND RECORDED APRIL 20, 1995, IN VOLUME 11 OF SHORT PLATS, PAGES 194 AND

- 195, UNDER AUDITOR'S FILE NO. 9504200032, RECORDS OF SKAGIT COUNTY,
WASHINGTON, BEING A PORTION OF THE NORTH V2 OF THE WEST "2 OF TRACT 50,
"PLAT OF THE BURLINGTON ACREAGE PRCPERTY", ACCORDING TO THE PLAT

. THEREOF RECORDED IN VOLUME 1 OF PLATS, PAGE 49, RECORDS OF SKAGIT

" COUNTY, WASHINGTON.

" TOGETHER WITH AN-EASEMENT FOR INGRESS, EGRESS, UTILITIES AND PARKING AS

" ESTABLISHED BY INSTRUMENT RECORDED UNDER AUDITOR'S FILE NO. 9903020075
~ AND AMENDED BY INSTRUMENT RECORDED ON AUGUST 16, 2006 UNDER AUDITOR'S

'FILE NO. 200608160154, -

ALSO TOGETHER WITH AN EASEMENT FOR LANDSCAPING AND UTILITIES AS
ESTABLISHED BY INSTRUMENT RECORDED UNDER AUDITOR'S FILE NO.
~ 200005180001, RECORDS OF SKAGIT COUNTY, WASHINGTON.

Where the Heart Is_:

WV

4
Skagit County Auditor
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EXHIBIT B-1

MODIFICATIONS TO INSTRUMENT
(Seniors Housing)

The followmg modifications are made to the text of the Instrument that precedes this
Exhibit: -

1 Sectlon 1 of the Instrument is hereby amended to add the following paragraphs
the end thereof: L

“(dd) ‘Aceounts’ means all money, funds, investment property, accounts,
general - intangibles,. deposit accounts, chattel paper, documents, instruments,
judgments, - claims, -settlements of claims, causes of action, refunds, rebates,
reimbursements, reserves, deposits, subsidies, proceeds, products, rents and
profits, now or hereafter arising, received or receivable, from or on account of the
Borrower’s management and opera‘uon of the Mortgaged Property as a Seniors
Housing Facility.”

“(ee) ‘Contrac.t(s)’ me’ans any contract or other agreement for the provision of
goods or services at ot otherwise in connection with the operation, use or
management of the Mortgaged Property, including cash deposited to secure
performance by parties of their obligations.”

“(ff) ‘Inventory’ means all right, title'and interest of Borrower in and to
inventory of every type and description, now owned and hereafter acquired,
including, without limitation, raw ‘materials, work in process, finished goods,
goods returned or repossessed or stopped'in transit, goods used for demonstration,
promotion, marketing or similar purposes,. property in, on or with which any of
the foregoing may be stored or maintained, all materials and supplies usable or
used or consumed at the Mortgaged Property, and all documents and documents
of title relating to any of the foregoing, together with all present and future parts,
additions, accessories, attachments, accessions, replacements, replacement parts
and substitutions therefor or thereto in any form whatsoever

“(gg) ‘License(s)” means any operating licenses, certlﬁcates of occupancy,
health department licenses, food service licenses, certificates. pf freed, business
licenses, permits, registrations, certificates, authorizations, approvals, and similar
documents required by applicable laws and regulations for the operation-of the
Mortgaged Property as a Seniors Housing Facility, including replacements and
additions thereto.” : :

Senior Housing Modifications to Instrument
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“(hh) ‘Operating Lease” means any master lease, operating agreement, operating
lease or similar document, preapproved by Lender, under which control of the
occupancy, use, operation, maintenance and administration of the Mortgaged

- Property as a Seniors Housing Facility has been granted to any individual or
‘entity other than the Borrower.”

:-“(ii) - ‘Operator” means any qualified and licensed (if so required by the
__~applicable laws of the Property Jurisdiction) individual or entity obligated under
.'the terms of an Operating Lease with the Borrower.”

“G3Y . -‘S_emors Housing Facility’ means a residential housing facility which
qualifies-as ‘housing for older persons’ under the Fair Housing Amendments Act
of 1988 and the Housing for Older Persons Act of 1995 comprised of assisted
living u"nits' an'd.-A-}zh-eimer’s/dementja care units.”

*“(kk) ‘Thlrd Party Payments” means all payments and the rights to receive such
payments from: Medlcald programs, or similar federal, state or local programs,
boards, bureaus or. agenc1es and from residents, private insurers or others.”

2. Section 1(g} of the Instrument is, hereby amended to add the following sentence at
the end thereof: A

“The term ‘Hazardous Materials” shall also include any medical products or
devices, including, but not limited to, those materials defined as “‘medical waste’
or ‘biclogical waste’ under relevant statutes or regulations pertaining to any
Hazardous Materials Law.” --

3. Section 1(0) of the Instrument is hereby amended to add the following sentence at
the end thereof:

“The term ‘Leases’ shall also include any 'rés'i'dency,"_occupancy, admission and
care agreements pertaining to residents of the Mortgaged Property and any
Operating Lease.” :

4. Section 1(s) of the Instrument is hereby amended:.
A. to revise subsection (14) to read as follows:

“(14) all resident and tenant security deposits, entrance fees, application fees,
processing fees, community fees and any other amounts or fees. deposited by any
resident or tenant upon execution of a Lease which have not been. forfeﬂed by the
resident or tenant; and” : -

and

Senior Housing Modifications to Instrument Form « [ i
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e B. to add the following subsections (16), (17), (18), and (19) at the end
" thereof:

~“(16) all payments due, or received, from residents, second party charges added
“ta base rental income, base and/or additional meal sales, commercial operations
located on the Mortgaged Property or provided as a service to the residents of the
:-Mortgaged Property, rental from guest suites, seasonal lease charges, furniture
L leases, and laundry services, and any and all other services provided to residents
~in"connection with the Mortgaged Property, and any and all other personal
property on the Mortgaged Property, excluding personal property belonging to
residents. of the Mortgaged Property (other than Personalty belonging to
Borrower) )

“(17) subject to apphcable law and regulations, all Licenses and Contracts
relating to the operation and authority to operate the Mortgaged Property as a
Seniors Housmg Facﬂlty,

“(18) all Third’ Party Payments arising from the operation of the Mortgaged
Property as a Seniors. Housmg Facility, utility deposits, unearned premiums,
accrued, accruing or to dccrue under insurance policies now or hereafter obtained
by the Borrower and all pro_ceg_ds of any conversion of the Mortgaged Property or
any part thereof including, without limitation, proceeds of hazard, property, flood
and title insurance and all awards and compensation for the taking by eminent
domain, condemnation or othérwise, of all or any part of the Mortgaged Property
or any easement therein; and,

“(19) all of Borrower’s Accounté'and --Inifehtory *

5. Section 1(v) of the Instrument is hereby amended 10 add the following sentence at
the end thereof: . o

“The term ‘Personalty’ shall also include all personal property currently owned or
acquired by Borrower after the date hereof used in connection with the ownership
and operation of the Mortgaged Property as a Seniors.Housing Facility, all
kitchen or restaurant supplies and facilities, dining room supplies and facilities,
medical supplies and facilities, leasehold improvements, or telated furniture and
equipment, together with all present and future parts,. addltlons, accessories,
replacements, attachments, accessions, replacement parts ‘and substitutions
thereof, and the proceeds thereof (cash and non-cash’ 1nclud1ng insurance
proceeds) and any other equipment, supplies or furniture owned by Borrower and
leased to any third party service provider or any Operator under any Operatlng
Lease, use, occupancy, or lease agreements, as well as all Licensés, to the extent
permn:ted by applicable law and regulations, including replacements and addltlons
thereto.” :

Senior Housing Muodifications to Instrument Form 4
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6. Section 1(x) of the Instrument is hereby amended to provide as follows:

“‘Rents” means all rents (whether from residential or non-residential space),
- revenues and other income of the Land or the Improvements, including rent paid
“under any Operating Lease, subsidy payments received from any sources
{including but not limited to payments under any Housing Assistance Payments
_Contract), parking fees, laundry and vending machine income and fees and
__~charges- for food, healthcare and other services provided at the Mortgaged
: 'Property, .whether now due, past due, or to become due, security deposits,
entrance. fees, application fees, processing fees, community fees and any other
amounts ‘or fees forfeited by any resident or tenant, together with and including all
proceeds” from any private insurance for residents to cover rental charges and
charges for sérvices at or in connection with the Mortgaged Property, and the
right to Third Party Payments due for the rents or services of residents at the
Mortgaged: Property Each of the foregoing shall be considered ‘Rents’ for the
purposes of the actlons and rights set forth in Section 3 of this Instrument.”

7. Section 3(b) of the Instrument is hereby amended to add the following sentence at
the end thereof: ._ _

“After an Event of Default, _Lé_ildei is further authorized to give notice to all Third
Party Payment payors (other than governmental entities) at Lender’s option,
instructing them to pay all Third Party Payments which would be otherwise paid
to Borrower to Lender, to the extent permitted by law. In the case of Third Party
Payments from Third Party Payment payors which are governmental entities,
including Medicaid, Lender and Borrower have executed a Depositary Agreement
of even date herewith which establishes spemal procedures for the receipt and
disposition of the Third Party Payments

8. Section 3(c) of the Instrument is hereby amended to add the following sentence at
the end thereof: T e,

“In order to induce Lender to lend funds hereunder, Borrower (together with any
Operator or manager of the Mortgaged Property) hereby agrees, upon the
occurrence of an Event of Default and at the option of Lender, that it shall
continue to provide all necessary services required under any Operating Lease or
applicable licensing or regulatory requirements and shall fully cooperate with
Lender and any receiver as may be appointed by a court in performing these
services and agrees to arrange for an orderly transition to a replacement operator,
manager or provider of the necessary services, and to execute-promptly all
applications, 3351gmnents consents and documents requested by Lender to
facilitate such transition.” : :

Senior Housing Modifications to lastrument Form 4075 Wmmmw,mmwmwmmMmm‘ .
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. 9. The first sentence in Section 4(b) of the Instrument is hereby amended to add the
- followmg at the end thereof:

%, with the exception of any Operating Lease.”

10 __ The last sentence in Section 4(¢) of the Instrument is hereby amended to state as
follows: = " .~

If ==r.':l.;lstnrnary in the applicable market, residential Leases with a month-to-month
ternt or with terms of less than six months shall be permitted with Lender’s prior
wntten consent

11. The ﬁrst sentence in Section 4(f) of the Instrument is hereby amended to add the
following at the end thereof

“with the exceptlon of any Operating Lease which has previously been approved
by Lender.” .. .

12.  Section 4 of the Tnstrument is hereby amended to add the following as Section

“Any Operating Lease is and shall be subject and subordinate in all respects to the
liens, terms, covenants and conditions of the Instrument and the other Loan
Documents, and to all renewals, modifications, consolidations, replacements and
extensions thereof, and to all advances heretofore made or which may hereafter be
made pursuant to the Instrument (including all sums advanced for the purposes of
(x) protecting or further securing the lien of the Instrument, curing defaults by
Borrower under the Loan Documients’ or “for -any other purposes expressly
permitted by the Instrument, or (y) constructmg, renovatmg, repairing, furnishing,
fixturing or equipping the Mortgaged Property

13. Section 11 of the Instrument is hereby amended to add the following sentences at
the end thereof: - :

“Borrower further covenants and agrees that it shall not permlt more than 20% of
its effective gross income to be derived from units relying on Medicaid payments.
If by reason of applicable law or regulation more than 20% of effective gross
income becomes derived from units relying on Medicaid payments the Borrower
shall diligently and expeditiously take all reasonable steps necessary to bring the
Mortgaged Property into compliance with the preceding sentence to’ the extent
permissible by applicable law or regulation. Borrower further covenants. and
agrees that it shall limit the use and occupancy of the Mortgaged -Property: to
residents that meet the standards for independent living or assisted living, and that
it shall not accept residents that require skilled nursing care or permit residents

Senior Housing Modifications to Instrument Form 4075 P
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thereof: .

requiring skilled nursing care to remain at the Mortgaged Property as a routine
matter.”

Section 12(a) of the Instrument is hereby amended to add the following at the end

and (5) payments for any required licensing fees, permits, or other expenses
- -related to the operation of the Mortgaged Property as a Seniors Housing Facility,
_~any fines_or penalties that may be assessed against the Mortgaged Property, any

15.
the following:

costs incurred to bring the Mortgaged Property into full compliance with
appllcablc codes and regulatory requirements, and any fees or costs related to
Lender’s. empl"(')yment of any operator or service provider for the Mortgaged

Property =

Section 14(b) of the Instrument is hereby deleted in its entirety and replaced with

“(b) Subject to_federal, state and local laws and regulations applicable to
resident and tenant privacy, including but not limited to the Health Insurance
Portability and Accountability Act (“HIPAA”) (collectively, the “Privacy Laws™),
Borrower shall furnish to-Lender all of the following:

N (i) within 30 days after the end of each fiscal quarter of Borrower, a
statement of income ‘and expenses for Borrower’s or any Operator’s
operation of the Mortgaged Property on a year-to-date basis as of the end
of cach fiscal quarter, a statement:of changes in financial position of
Borrower relating to the Mortgaged Property for that quarter and a balance
sheet showing all assets and liabilities. of Botrower relating to the
Mortgaged Property as of the end of that quarter; and (ii) any of the
foregoing at any other time upon Lender s request

(2)  within 90 days after the end of each twe.IV_te cons_ec_utive month fiscal year,
a statement of income and expenses for Borrower’s or any Operator’s
operation of the Mortgaged Property for. that fiscal year, prepared in
accordance with generally accepted accounting ‘principles (“GAAP”), a
statement of changes in financial position of .Borrower relating to the
Mortgaged Property for that fiscal year, and a balance sheet showing all
assets and liabilities of Borrower relating to the Mortgaged Property as of
the end of that fiscal year; e

(3)  within 30 days afier the end of each quarter of Borrower;: andat any other
time upon Lender’s request, a rent schedule for the Mortgaged Property
showing the name of each resident and tenant, and for each resident and
tenant, the space occupied, the lease expiration date, the rent payable for

[HomePlace-Heart Partners]
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the current month, the date through which rent has been paid, any income
attributable to additional resident services, and any related information
requested by Lender;

within 120 days after the end of each fiscal year of Borrower, and at any
other time upon Lender’s request, an accounting of all security deposits

o ~_held pursuant to all Leases, including the name of the institution (if any)
~."and the names and identification numbers of the accounts (if any) in which

such security deposits are held and the name of the person to contact at

" _“such financial institution, along with any authority or release necessary for

)

(6)

(7

8

9

(10)

.- Lender to access information regarding such accounts;

within'120 days after the end of each fiscal year of Borrower, and at any
other time-upon Lender’s request, a statement that identifies all owners of
any interest in Borrower and the interest held by each, if Borrower is a
corporation, all-officers and directors of Borrower, and if Borrower is a
limited 'liéb.ility'éompany, all managers who are not members;

upon Lender s request a monthly property management report for the
Mortgaged Property, showing the number of inquiries made and rental
applications received from residents or prospective residents and deposits
received from residents and any other information requested by Lender;

if required by Lender, within 30-days of the end of each calendar month, a
monthly statement of income arid-expenses for such calendar month on a
year-to-date basis for Borrower’s or any Operator’s operation of the
Mortgaged Property; ' '

within 10 days of Borrower’s receipt, copies of all inspection reports,
surveys, reviews, and certifications prepared by, for, or on behalf of any
licensing or regulatory authority relatrng to_the Mortgaged Property and
any legal actions, orders, notices, or reports relating to the Mortgaged
Property issued by the applicable regulatory or licensing authorities;

upon the request of Lender, copies of all reports relating to the services
and operations of the Mortgaged Property, - rncludlng, if applicable,
Medicaid cost reports and records relating to account balances due to or
from Medicaid or any private insurer; and T

within 10 days of submission by Borrower, copies of all. iﬁeide‘“nt' reports
submitted to any liability insurance carrier or any- elderly affalrs
regulatory or licensing authority.”

16. Section 17(a)(5) is hereby amended to state the following:

[HomePlace-Heart Partners]|
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“shall provide for professional management of the Mortgaged Property as a
Seniors Housing Facility either by Borrower, an Operator under an Operating
Iease approved by Lender in writing, or a management company engaged either

by the Borrower or any Operator under a Contract approved by Lender in
w‘_riting.”

17 Sectlon 17(a) of the Instrument is hereby amended to add the following sentence
at the end thereof

“Borrower further covenants and agrees that it shall maintain and operate the
Mortgage_d Property as a Seniors Housing Facility at all times in accordance with
the “standards required by any applicable Licenses and as required by any
regulatory authority, that it shall maintain in good standing all Licenses, and that
it shall cause to renéw and extend all such required Licenses, and shall not fail to
take any action necessary to keep all such Licenses in good standing and full force
and effect. Borrower will immediately provide Lender with any notice or order of
a violation which may otherwise have an adverse impact on the Mortgaged
Property, its operatlons “or. its compliance with licensing and regulatory
requirements.” e

18. Section 17 of the In_str’hmer_if is hereby amended to add the following as
subsection (¢):

“Borrower has entered into the Contracts previously identified to Lender for the
provision of goods or services, at or otherwise in connection with the operation,
use or management of the Mortgaged Property. Borrower may in the future enter
into Contracts for the provision of* additional goods or services at or otherwise in
connection with the operation, use or management of the Mortgaged Property.
Until Lender gives notice to Borrower of Lender’s exercise of its rights under this
Instrument, Borrower shall have all rights, power and authority granted to
Borrower under any Contract (except as otherwise limited by this subsection or
any other provision of this Instrument), including the right, power and authority to
modify the terms of any Contract, or extend or terminsité ~any Contract, with the
exception of any Operating Lease. Upon the occurrence of an Event of Default
and at the option of Lender, the permission given to Borrower: pursuant to the
preceding sentence to exercise all rights, power and. authonty under Contracts
shall terminate. Upon Lender’s delivery of notice to Borrower of an Event of
Default, Lender shall immediately have all rights, powers and authorlty granted to
Borrower under any Contract, including the right, power and-authority fo ‘modify
the terms of, extend or terminate any such Contract. Borrower hereby. represents
and warrants and agrees with Lender that: (1) the Contracts are assignable and.no
previous a531gmnent of Borrower’s interest in the Contracts has been made; (2)
the Contracts are in full force and effect in accordance with their respective térms
and there are no defaults thereunder; (3) Borrower shall fully perform.all of its .~
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obligations under the Contracts, and Borrower agrees not to amend, modify,

assign, sell, pledge, transfer, mortgage or otherwise encumber its interests in any

of the Contracts so long as this Instrument is in effect, or consent to any transfer,

- assignment or other disposition thereof without the written approval of Lender;

‘and (4) each Contract entered into by Borrower subsequent to the date hereof, the

iwérage annual consideration of which, directly or indirectly, is at least $20,000,

" -shall provide: (i) that it shall be terminable for cause; and (ii) that it shall be
L termmable at Lender’s option, upon the occurrence of an Event of Default.”

19. Sectron 18(b) of the Instrument is hereby amended to add the following sentence
at the end thereof

“Prohibited _A'et_i__\_{it_ies and Conditions also shall not include the safe and lawful
use and storage of medical products and devices customarily used in the operation
of a Seniors Housrng Facﬂrty

20. Section 19(e) is hereby amended to provide as follows:

“Borrower shaIl rnamtam or cause any Operator to maintain at all times
commercial professronal hablhty and general liability insurance, workers’
compensatlon insurance and such other insurance as Lender may require from
time to time.” g

21. Section 21(a) of the Instrument is hereby amended to add the following Sections
(11) and (12) at the end thereof: :

“(11) a Transfer or change in’ the holder of the Licenses authorizing the
Mortgaged Property to operate as a Semors Housmg Facility; and

(12)  a Transfer of the Borrower’s or any Operator respective interest(s) in
any Operating Lease.” e

22.  Section 22 of the Instrument is hereby amended to add the followrng as Sections

(g), (h), (i) and (j):

“(g) any ftailure by Borrower, Operator or any r’_nanag_er"_(e's' applicable) to
comply with the use and licensing requirements set forth in Sections 10 and 11;

(h)  any loss by Borrower, Operator or any manager (as applicable) of any
License or other legal authority necessary to operate the Mortgaged Property as a
Seniors Housing Facility, or any failure by Borrower, Operator or any manager
(as applicable) to comply strictly with any consent order or decree or to-correct,
within the time deadlines set by any federal, state or local licensing agency, any
deficiency where such failure results, or under applicable laws and regulatlons i8
reasonably likely to result, in an action by such agency with respect to the o
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Mortgaged Property that may have a material adverse effect on the income and
operations of the Mortgaged Property or Borrower’s interest in the Mortgaged
Property, including, without limitation, a termination, revocation or suspension of

-any applicable Licenses necessary for the operation of the Mortgaged Property as
‘a Seniors Housing Facility;

o (=i')_ - ._if, without the consent of Lender, Borrower, Operator or any manager (as
- _-applicable):
(1) - ceases to operate the Mortgaged Property as a Seniors Housing
« . Facility;

(i) “ceases to provide such kitchens, separate bathrooms, and areas for
e eatlng, sitting and sleepmg in each independent living or assisted
living unit or at a minimum, central bathing facilities for
. Alzheimer’s/dementia care, as are provided as of the date of this

T Instrument

(1ii) ceases 10 prov1de other facilities and services normally associated
with’ mdepe_ndent_llvmg or assisted living units, including, without
limitation, (A} central dining services providing up to three meals
per day,’ (B).-periodic housekeeping, (C) laundry services, (D)
customary transportation services, and (E) social activities;

(iv)  provides or contracts .fof: -skilled nursing care for any of the units;

(v) leases or holds avaﬂable for lease to commercial tenants non-
residential space (i.e.; space _other than the units, dining areas,
aclivity  rooms, lobby, parlors,  kitchen,  mailroom,
marketing/management ofﬁces) exceedmg ten percent (10%) of
the net rental area; or, :

(vi)  takes any action or permits to exist any ‘condition that causes the
Mortgaged Property to be no longer ¢lassified as housing for older
persons pursuant to the Fair Housing -Amendments Act of 1988
and the Housing for Older Persons Act of 1995 and

(0 a default under any Operating Lease or under the Subordmatlon
Assignment and Security Agreement executed by Borrower; Operator and Lender
in connection with this Loan which continues beyond any apphcable cure period,
or the termination of any Operating Lease without Lender’s prlor wrltten
approval.” :

23.  The former Sections 22 (g}, (h) and (i) are hereby amended to be Sect1ons 22 (k) _
(1), and (m), respectively and are amended to read as follows: o

Senior Housing Modifications to Instrument Form 4077 cam ot
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“(k) any failure by Borrower to perform any of its obligations under this
Instrument (other than those specified in Sections 22(a) through (j)), as and when
required, which continues for a period of 30 days after notice of such failure by

- Lender to Borrower, but no such notice or grace period shall apply in the case of
‘any such failure which could, in Lender’s judgment, absent immediate exercise by
~Lender of a right or remedy under this Instrument, result in harm to Lender,
e =-1mpa,1rment of the Note or this Instrument or any other security given under any

_~other Loan Document;

)] anyfallure by Borrower to perform any of its obligations as and when
required ‘under any Loan Document other than this Instrument which continues
beyond thé app'l:i-cable cure period, if any, specified in that Loan Document; and

(m) any exercise” by the holder of any other debt instrument secured by a
mortgage, deed of trust or deed to secure debt on the Mortgaged Property of a
right to declare a.ll amounts due under that debt instrument immediately due and
payable.” ' -

24, Section 43 of the Instrument is hereby amended to add the following sentences at
the end thereof: : -

“In addition to the remiedies set forth herein and elsewhere in this Instrument,
upon an Event of Default Lender shall be entitled to mandate the use of a lockbox
bank account or other depositary account, to be maintained under the control and
supervision of Lender, for all income of the Mortgaged Property, including, but
not limited to, Rents, service charges insurance payments, and Third Party
Payments. Lender may, upon an-Event of Default, cause the removal of
Borrower, Operator or any manager (as appllcable) from any Mortgaged Property
operations. Until such time as Lender: has located a replacement Operator,
Borrower, the acting Operator or manager shall continue to provide all required
services to maintain the Mortgaged Property-in full comphance with all licensing
and regulatory requirements as a Seniors Housing Facility.  Borrower
acknowledges that its failure to perform or to cause the performance of this
service shall constitute a form of waste of the- M‘ortgagéd Property, causing
irreparable harm to Lender and the Mortgaged Property, and shall constitute
sufficient cause for the appointment of a receiver.’ : ' o

25.  The following new Section is added to the Instrument af;tt;:r the 'last numbered
Section: B

“48. BORROWER’S REPRESENTATIONS AND WARRANTIES. . I
addition to any other representations and warranties contained in thls Instrument
Borrower hereby represents and warrants to Lender as follows: : :
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= {a) The Mortgaged Property is duly licensed as a Boarding Home and is in all
7 respects otherwise legally authorized to operate as a Seniors Housing Facility, under the
~ . ~applicable laws of the Property Jurisdiction;

“(b) ‘Borrower and the Mortgaged Property (and the operation thereof) are in

. compliance in all material respects with the applicable provisions of all laws, statutes,

‘regulations; ordinances, orders, standards, restrictions and rules of any federal, state or
local government or quasi-government body, agency, board or authority having
_]urlSdlCthtl over the operation of the Mortgaged Property, including, without limitation:
(i) health care-and fire safety codes; (ii) design and construction requirements, (iii) laws
regulating the handling and disposal of medical or biological waste; (iv) the applicable
provisions of “Seniors Housing Facility laws, rules, regulations and published
interpretations thereof to which the Borrower or the Mortgaged Property is subject;
(v) privacy, security and billing standards such as those set forth in HIPAA; and (vi) all
criteria established to classify the Mortgaged Property as housing for older persons under
the Fair Housing Amendments ‘Act of 1988 and the Housing for Older Persons Act of
1995;

(c) If required, Borrower has a current provider agreement under any and all
applicable federal, state and local laws-for reimbursement: (a) to a Seniors Housing
Facility; or (b) for other type of care provided at such facility. There is no decision not
to renew any provider agreement related to the Mortgaged Property, nor is there any
action pending or threatened to 1rnpose alternatlve interim or final sanctions with
respect to the Mortgaged Property;

(d Borrower and the Mortgaged Property are not subject to any proceeding, suit or
investigation by any federal, state or local-government or quasi-government body,
agency, board authority or any other admmlstratlve or investigative body which may
result in the imposition of a fine or an alternative, interim or final sanction, or which
would have a material adverse effect on Borrower. or the operation of the Mortgaged
Property, or which would result in the appointment-of a receiver or manager or would
result in the revocation, transfer, surrender, suspension or other impairment of the
Licenses for the Mortgaged Property to operate as a Seniors_Hous'_ing_F acility;

(¢)  Upon Lender’s request and subject to Privacy Laws, :'c.opies" of resident care
agreements and resident occupancy agreements shall be provided to Lender. All resident
records at the Mortgaged Property are true and correct in all matenal respects

() Neither the execution and delivery of the Note, the Instrument or the Loan
Documents, Borrower’s performance thereunder, nor the recordation of the Instrument
will adversely affect the Licenses necessary for the operation of the Mortgaged Property
as a Seniors Housing Facility in the Property Jurisdiction;
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- (g)  Borrower is not a participant in any federal program whereby any federal, state or
"7 ‘local governmental or quasi-governmental body, agency, board or other authority may
" _-have the right to recover funds by reason of the advance of federal funds. Borrower has
_~received.no notice, and is not aware of any violation of applicable antitrust laws of any
federal, ‘state or local, government or quasi-government body, agency, board or other
authorlty, and

(hy Except as otherwise specifically disclosed to the Lender in writing, in the event
any ex1st1ng Operating Lease or management agreement is terminated or Lender
acquires the Mortgaged Property through foreclosure or otherwise, neither Borrower,
Lender, any subsequent Operator or manager, nor any subsequent purchaser (through
foreclosure or otherwise) must obtain a certificate of need from any applicable state
health care regulatdry "authority or agency (other than giving such notice required under
the applicable state-law or “regulation) prior to applying for any applicable License
necessary for the operatxon ‘of the Mongaged Property as a Seniors Housing Facility,
provided that no serwce or unit complement is changed.”

26.  In the event the pr0v1810ns of this Exhibit B-1 conflict with any of the provisions
in the body of the Instrument and/or any “of the other Exhibits thereto, the provisions of this
Exhibit B-1 shall control. All capitalized terms used in this Exhibit not specifically defined
herein shall have the meanings set forth in the text of the Instrument that precedes this Exhibit.

BORROWER’S INITIALS: /‘%
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EXHIBIT B-2

MODIFICATIONS TO INSTRUMENT
: (Modification to Transfer Provision — Death of Key Principal)

The followmg modifications are made to the text of the Instrument that precedes this
Exhibit:"

1. - 'Séct.“i__:pn 21(a)(7) is hereby deleted in its entirety and the following is inserted in
lieu thereof: ST

“(7)  if Key Principal is a natural person, the death of such individual unless (i) Lender
is notified in writing within 90 days after such individual’s death and (ii) such individual
is replaced, if reqhired by Lender, with an individual or entity acceptable to Lender, in
accordance with the provisions of Section 21(c) hereof, within 180 days after such
individual’s death (the- “Réplficement Period”). Notwithstanding the foregoing, the
Replacement Period may be extended, at Lender’s discretion, for a period not to exceed
185 days from the last day of the mmal Replacement Period (the “Extended Replacement
Period”), provided: S

(D Borrower, if required by Lender, either (i) replaces the current property
manager with a property manager reasonably acceptable to Lender, or, (ii)
engages a property manager. reasonably acceptable to Lender if’ a property
manager has not been previously engaged); and/or

(II)  Borrower (and the property :managérj, if required by Lender, institutes a
lockbox or cash management arrangement reasonably acceptable to Lender during

the Extended Replacement Period.

No property inspection shall be required and the 1% t:ransfer fee W1ll not be charged if the
foregoing requirements are timely satisfied;” :

2. All capitalized terms used in this Exhibit not spec1ﬁcally deﬁned herein shall have
the meanings set forth in the text of the Instrument that precedes this EXhlb]t

BORROWER'S INITIALS:

Modification to Transfer Provision — Death of Key Principal I IMM)IMWIWIWlI mm‘wmmlw o ..
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EXHIBIT B-3

MODIFICATIONS TO INSTRUMENT
(Cross-Default and Cross-Collateralization)

The followmg modifications are made to the text of the Instrument that precedes this
Exhibit: -~ :

1. The"""'fol-lo.w_i'ng new Sections are added to the Instrument after the last numbered
Section: S

“49. CROSS-DEFAULT AND CROSS-COLLATERALIZATION.

(a) : The Borrower and the Affiliates of Borrower acknowledging and
agreeing to-the terms_ of this Exhibit B-3, and identified on Exhibit C to this
Instrument (collectively, with the Borrower, the “Borrowers”), each own their
respective Seniors: Housmg Facility described on Exhibit C to this Instrument.
All of the properties descrlbed on Exhibit C, which includes the Mortgaged
Property, are referred” fo- herein collectively as the “Borrowers’ Projects.”
Contemporaneous with the-closing and funding of the loan to the Borrower
evidenced by the Note, the Lender has extended additional loans to the other
Borrowers (collectively, with the loan to the Borrower evidenced by the Note, the
“Loans™), each such loan being ev1deneed by a Multifamily Note (together with
the Note, each a “Borrower’s Project Note” and collectively, the “Borrowers’
Projects Notes™), and being secured by a Multifamily Deed of Trust, Assignment
of Rents and Security Agreement (cach a “Security Instrument” and,
collectively, the “Security Instruments”). agamst the other Borrowers’ Project,
such Security Instruments containing cross-collateralization and default
provisions in form and substance identical- to this Exhlbrt B 3.

(b)  The Borrowers acknowledge that the Lender 1s unwilling to extend
the loan evidenced by the Note to the Borrower. unless the Borrowers agree that
all of the Borrowers’ Projects will be treated as a single project through the
imposition of cross-collateralization and cross-default provisions.

(c) The Borrowers hereby respectively agree ‘and ‘consent that as
additional security to the Lender, each of the Borrowers’ Pfojéc’is shill be subject
to the lien of the Lender’s Security Instrument for each'of-the Borrowers’
Projects, and that each of the respective Borrowers’ Projects shall eollaterahze the
other Borrowers’ Projects as follows: all Mortgaged Property (as-defined in the
respective Security Instrument) for each of the Borrowers’ Projects shall be

Cross-Default and Cross-Collateralization Form 4068
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considered part of the “Mortgaged Property” under this Instrument, and shall be
collateral under this Instrument and the Loan Documents.

(d) The Borrower hereby agrees and consents that if an Event of

Default occurs under the Security Instrument securing one of the Borrowers’
" _-Projects, then an Event of Default shall exist under all of the Security Instruments
. with respect to the other Borrowers’ Projects. No notice shall be required to be

given to the Borrowers in connection with such Event of Default. In the event of
an Everit of Default under the Security Instrument with respect to any one of the
Borrowers’. PrOJects the Lender shall have the right, in its sole and absolute
discretion, .to exercise and perfect any and all rights in and under the Loan
Documerits with regard to any or all of the other Borrowers’ Projects, including,
but not limited-to," an acceleration of one or all of the Borrowers’ Projects Notes
and the sale of one or all of the Borrowers’ Projects in accordance with the terms
of the respectlve Secunty Instruaments. No notice, except as may be required by
the respective Security Instruments, shall be required to be given to the Borrowers
in connection with the Lender s exercise of any and all of its rights after an Event
of Default has occurred '

(e) The Borrowers “may request that Lender make a determination
whether HomePlace Spemal Care at Oak Harbor and/or HomePlace Special Care
at Burlington, each as-more particularly described on Exhibit C (each, an
“Eligible Release Property” and collectively, the “Eligible Release Propertles”)
may be released from the cross-default and cross-collateral provisions of this
Section if HP Oak Harbor Partners, LLLC or HP Burlington Partners, LLC,
respectively, proposes to pay off its loan held by Lender. Where the Heart Is, as
more particularly described on Exhibit C, may not be released from the cross-
default and cross-collateral provisions of this Section. Lender shall consent to a
request to release an Eligible Release Property from the cross-default and cross-
collateral provisions of this Section, upon’ satlsfactlon of the following conditions:

(1) the remaining Loans to;' t_he Bonowers secured by the
remaining Borrowers’ Projects that are not requested to be released
from the cross-default and cross-collateral provisions of this
Section shall have the following minimum debt service coverage
ratios, based on the remaining Borrowers* Projects’ respective Net
Operating Income (defined below) for the 12 months of operation
immediately prior to the Borrowers’ request for such release:

(a)  HomePlace Special Care at Oak }iarb'"of'."i '66x
(b)  HomePlace Special Care at Burhngtnn 1 60x '
(©) Where the Heart Is: 1.60x; and : :

Cross-Default and Cross-Collateralization Form 4068 11/01
Modifications to Instrument (Multi-Project/Multi-Note) [Modified] [HomePlace-Burlington)

PagéﬁB-j.-Z'.-.- e

© 1997-2001 Fannie Mae

MIRIRBMBRI

Skaglt County Auditor
8/16/2010 Page 64 of 73 3:28PM



(2)  the loan secured by the Eligible Release Property being
released is prepaid by the respective Borrower and a prepayment
premium is paid in connection therewith, in accordance with the
terms of the respective Borrower’s Project Note. None of the
Eligible Release Properties may be released in connection with an
assumption of the respective loan held by Lender.

“Net Operating Income” is defined as:

(1) the lesser of the actual rents collected for the
ey 12 month period (net of any concession) or 90% of the gross
= potentlal rental income for the 12 month period; plus

(11) the actual laundry income (coin operated machines),

: -cable and alarm fees, application fees, level of care (ancillary

“services) charges, late fees and forfeited deposits for the 12 month
perlod less

(111) the' greater of the actual operating expenses for the
12 month' period (including the required Replacement Reserves
funding for the period) or the operating expenses used by Lender
in its final underwrltlng (mcludmg Replacement Reserves).

(H Notwithstanding any prov1smn of this Section to the contrary, the
Borrowers shall not be permitted ‘to request a release of any of the Eligible
Release Properties from the cross-default and cross-collateral provisions of this
Section if, at the time of such request, a.default or Event of Default exists under
any of the Loans held by Lender on any of the Borrowers’ Projects. No release of
any of the Eligible Relcase Properties from the cross=default and cross-collateral
provisions of this Section shall be permitted by | Lender unless the Borrowers have
paid all costs and expenses of Lender incurred in connéction with its processing
of the requested release, including, without limitation; all title endorsement
premiums, recording fees, inspection fees, and attorney fees.

(g)  Notwithstanding any provisions of this. Section-to the contrary,
none of (1) the Borrowers’ Projects nor (2) a Controlling Interest in any of the
Borrowers, may be Transferred in accordance with the terms-of this: Security
Instrument and the respective Loans assumed in connection therewith unless all of
the Borrowers’ Projects or the Controlling Interest in all of ‘the Borrowers,
respectively, are Transferred concurrently therewith. In the: event Lender
consents, in accordance with Section 21(c) hereof, to either (x) a Transfer of the

Cross-Default and Cross-Collateralization Form 4068 11/01 Page B-3 3
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Borrowers’ Projects and a corresponding assumption of the Loans, or (y) a
Transfer of the Controlling Interest in the Borrowers, then the terms and
conditions of Sections 49(e)&(f) shall automatically terminate and be of no
“further force or effect without any further action by any party and there shall be
no. further right to release any of the Borrowers’ Projects from the cross-default
_and cross-collateral provisions of this Section.

o 50, EXHIBIT C. Exhibit C is attached to this Instrument.”

2. The .."'ﬁr's't,-s'entence of Section 44 [Reconveyance] of this Instrument is hereby
deleted in its entirety-and.replaced with the following:

“Upon payment of the Indebtedness and all amounts secured by the Security
Instruments (defined in Section 49), Lender shall request Trustee to reconvey the
Mortgaged Property and shall deliver this Instrument and the Note to Trustee.”

3. All capltallzed terms used in this Exhibit not specifically defined herein shall have
the meanings set forth in the text of thls Instrument that precedes this Exhibit.

~“BORROWER’S INITIALS: /@
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BORROWERS:
HP BURLINGTON PARTNERS, LLC,
a Washington limited liability company

-

By: fx%
Name: -Gregory A. Roderick
Title: Manager

HP OAK HARBOR PARTNERS, LLC,
a Washington limited liability company

By:

Ll
Name: Grc%ory A, Roderick
Title: Manager

HP HEART PARTNERS, LLC,
a Wg,_shington limited liability company

Nam_e: “Gregory A. Roderick
/Title: - Manager

Cross-Default and Cross-Collateralization Form 4068 11/01 Page B: 3 S
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EXHIBIT B-4
MODIFICATIONS TO INSTRUMENT

(BORROWER REQUESTED)

The followmg ‘modifications are made to the text of the Instrument that precedes this
Exhibit:

1. The ﬁnal--_’s’_'t_;n_t'é'nce_of Section 3(b), added pursuant to Section 7 of Exhibit B-1 to the
Instrument, 1s hereby deleted'

2. The final paragraph of Section 11, added pursuant to Section 13 of Exhibit B-1 to the
Instrument, is hereby deleted and the follomng is inserted in lieu thereof:

“Borrower further covenants and agrees that it shall limit the use and occupancy
of the Mortgaged. Property to residents that meet the standards for mdependent
living or assisted living; and that it shall not accept residents that require skilled
nursing care or permit residénts requiring skilled nursing care to remain at the
Mortgaged Property as a routine ‘matter,”

3. All capitalized terms used in.'this 'Exhibit not specifically defined herein shall have the
meanings set forth in the text of this Instrument that precedes this Exhibit.

BORROWER’S INITIALS: /,%

Modifications to Instrument (Borrower Requested) \mmm mmw mm‘m -
[HomePlace-Heart Partners] “MNW%
DMEAST #12726606 v1

Skaglt 60unty Auditor

PM
8/16/2010 Page g8 of 73 3:28



EXHIBIT C

BORROWERS’ PROJECTS

Property
Where the Heart Is -

410 Norris Street -
Burlington, Skagit’ County, Washington

HomePlace Spec1al Care at Oak Harbor
171 SW 6™ Avenue .
Oak Harbor, [sland County, Washmgton

HomePlace Special Care at Burhngton

112 and 210 N. Skagit Street--

Burlington, Skagit County, Washlngton .

Borrowers’ Projects
{HomePlace-Heart Partners]
DMEAST #12726606 v1

Qwner

HP Heart Partners, LLC,
a Washington limited liability company

HP Qak Harbor Partners, LLC,
a Washington limited liability company

HP Burlington Partners, LLC,
a Washington limited liability company
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EXHIBIT “A”

" LOT-1, OF BURLINGTON SHORT PLAT NO. BURL-1-95, AS APPROVED MARCH 28, 1995,
AND RECORDED APRIL 20, 1995, IN VOLUME 11 OF SHORT PLATS, PAGES 194 AND
195, UNDER AUDITOR'S FILE NO. 9504200032, RECORDS OF SKAGIT COUNTY,
WASHINGTON ‘BEING A PORTION OF THE NORTH 2 OF THE WEST 2 OF TRACT 50,
"PLAT OF THE BURLINGTON ACREAGE PROPERTY", ACCORDING TO THE PLAT

" THEREOF RECQ_RD__ED IN VOLUME 1 OF PLATS, PAGE 49, RECORDS OF SKAGIT
COUNTY, WASHINGTON.

TOGETHER WITH AN‘EASEMENT FOR INGRESS, EGRESS, UTILITIES AND PARKING AS
ESTABLISHED BY INSTRUMENT RECORDED UNDER AUDITOR'S FILE NO. 9903020075

" AND AMENDED BY INSTRUMENT RECORDED ON AUGUST 16, 2006 UNDER AUDITOR'S
FILE NO. 200608160154 i

ALSO TOGETHER WITH AN EASEMENT FOR LANDSCAPING AND UTILITIES AS

[ESTABLISHED BY INSTRUMENT RECORDED UNDER AUDITOR'S FILE NO.
200005180001, RECORDS OF'SKAGIT-"COU_NTY, WASHINGTON.

Where the Heart Is L
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EXHIBIT “A”
PARCEL A

LOT 1 OF CITY OF OAK HARBOR BINDING SITE PLAN NO. BSP 98-2 AS APPROVED
OCTOBER 30, 1998, AND RECORDED OCTOBER 30, 1998, UNDER AUDITOR'S FILE NO.
98023675, RECORDS OF ISLAND COUNTY, WASHINGTON; BEING A PORTION OF LOT B
OF CITY OF OAK HARBOR SHORT PLAT NO. 11-85 AS APPROVED AUGUST 6, 1985,

AND RECORDED AUGU_ST 15, 1985, IN VOLUME 1 OF SHORT PLATS, PAGE 371, UNDER
AUDITOR'S FILE NO.-85008895, RECORDS OF ISLAND COUNTY, WASHINGTON; BEING

A PORTION OF THE.ULRICH FREUND DONATION LAND CLAIM IN SECTIONS 2 AND 3,

TOWNSHIP 32 NORTH,:_-'RANG_E 1 EAST OF THE WILLAMETTE MERIDIAN,

PARCEL B:

- THAT PORTION OF THE ULRICH FREUND DONATION LAND CLAIM IN SECTION 3,
TOWNSHIP 32 NORTH, RANGE 1 EAST W.M. DELINEATED AS LOT 2 OF CITY OF OAK
'HARBOR SHORT PLAT-BLA NO. SUB98/21 AS RECORDED MARCH 11, 1999 AS
'AUDITOR'S FILE NO. 99005960 IN VOLUME 3 OF SHORT PLATS, PAGES 243 AND 244,
 RECORDS OF ISLAND COUNTY, WASHINGTON.

PARCEL C:
A NON-EXCLUSIVE EASEMENT FOR INGRESS AND EGRESS AS CREATED BY THOSE

AGREEMENTS FOR EASEMENTS RECORDED UNDER RECORDING NOS. 91019283 AND
94003940 IN ISLAND COUNTY, WASHINGTON. .~ :

 Oak Harbor
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S EXHIBIT “A”
 PARCEL"B"
" THE WEST 240.00 FEET OF LOTS 4 AND 5, BLOCK 136, "FIRST ADDITION TO

BURLINGTON; SKAGIT CO., WASH.", AS PER PLAT RECORDED IN VOLUME 3 OF PLATS,
PAGE 11 RECORDS OF SKAGIT COUNTY WASHINGTON.

'. (ALSO SHOWN AS __P-ARCEL B OF SURVEY RECORDED DECEMBER 4, 1992 IN VOLUME 13
OF SURVEYS, PAGE 147, UNDER AUDITOR'S FILE NO. 9212040024, RECORDS OF
SKAGIT COUNTY, WASHI‘NGT ON) '

. - TOGETHER WITH THE EAST 20 FEET OF THE WEST 260 FEET OF THE NORTH 60 FEET
- OF LOT 5, BLOCK 136, "FIRST ADDITION TO BURLINGTON, SKAGIT CO., WASH.", AS

'PER PLAT RECORDED IN VOLUME 3 OF PLATS, PAGE 11, RECORDS OF SKAG].T

© COUNTY, WASHINGTON;..

| - BEING A NORTHWESTERLY: PORTION OF PARCEL "A" OF SURVEY RECORDED
DECEMBER 4, 1992 IN VOLUME 13 OF SURVEYS, PAGE 147, UNDER AUDITOR'S FILE
NO. 9212040024,

TOGETHER WITH A NON-EXCLUSIVE -E"fAsEMENT FOR INGRESS, EGRESS, PARKING AND
* UTLLITIES CREATED BY DEEDS RECORDED UNDER RECORDING NOS. 9610240056 AND
9610240057, IN SKAGIT COUNTY, WASHINGTON,; -

' AND ALSO TOGETHER WITH AN EASEMENT AS DISCLOSED IN DECLARATION OF
EASEMENT RECORDED UNDER AUDITOR'S FILE NOS. 200302060063 AND
200608140224, RECORDS OF SKAGIT COUNTY, WASHINGTON.

PARCEL "D": |

" THE WEST 145 FEET OF THE SOUTH 60 FEET OF THE NORTH 70 FEET OF LOT 2,

. BLOCK 136 "FIRST ADDITION TO BURLINGTON, SKAGIT CO., WASH.", AS PER PLAT

'RECORDED IN VOLUME 3 OF PLATS, PAGE 11, RECORDS OF- SKAGIT COUNTY
WASHINGTON.

TOGETHER WITH THE NORTH 10 FEET OF THE WEST 120 FEEr‘ QF-LOT-”Z_;_.BLOCK 136,
"'FIRST ADDITION TO BURLINGTON, SKAGIT CO., WASH.", AS PER PLAT RECORDED IN
" VOLUME 3 OF PLATS, PAGE 11, RECORDS OF SKAGIT COUNTY, WASHINGTON

~ ‘ALSO TOGETHER WITH THAT PORTION OF LOT 2, BLOCK 136, "FIRST ADDITION TO-

BURLINGTON, SKAGIT CO., WASH.", AS PER PLAT RECORDED IN VOLUME 3 OF PLATS, .
- PAGE 11, RECORDS OF SKAGIT COUNTY WASHINGTON, DESCRIBED AS FOLLOWS '

) BEGINNING AT THE NORTHWEST CORNER OF LOT 3 OF SAID BLOCK 136; THENC_E-
EAST ALONG THE NORTH LINE QF SAID LOT 3, A DISTANCE OF 223 FEET TOTHE . -
NORTHWEST CORNER OF A TRACT CONVEYED TO L.J. SOMMER BY DEED RECORDED: .-
" DECEMBER 9, 1946, UNDER AUDITOR'S FILE NO, 398847; THENCE SOUTH ALONG THE

MR
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" “WEST LINE OF SAID SOMMER TRACT TO THE SOUTH LINE OF SAID LOT 3, SAID
" POINT BEING THE NORTHEAST CORNER OF A TRACT CONVEYED TO BELLE BRINDLE
* BY DEED RECORDED MARCH 5, 1946, UNDER AUDITOR'S FILE NO. 389077; THENCE

. WEST ALONG THE SOUTH LINE OF SAID LOT 3 AND THE NORTH LINE OF SAID

" BRENDLE TRACT, A DISTANCE OF 78 FEET TO THE NORTHWEST CORNER OF SAID
BRINDLE TRACT AND THE TRUE POINT OF BEGINNING; THENCE SOUTH ALONG THE
- WEST LINE OF SAID BRENDLE TRACT A DISTANCE OF 10 FEET TO THE NORTHEAST

- CORNER.OF A TRACT CONVEYED TO HENRY G. REINERT, BY DEED RECORDED
SEPTEMBER 9,.1946, UNDER AUDITOR'S FILE NO. 395792; THENCE WEST ALONG THE
NORTH LINE OF SAID REINERT TRACT, A DISTANCE OF 25 FEET TO THE SOUTHEAST
CORNER OF A'TRACT-CONVEYED TO SAID HENRY REINERT BY DEED RECORDED
MARCH 28, 1949, UNDER AUDITOR'S FILE NO. 429473, SAID POINT BEING 120 FEET
- EAST OF THE WEST LINE OF LOT 2 OF SAID BLOCK 136; THENCE NORTH ALONG THE
. EAST LINE OF THE SECOND REFERRED TO REINERT TRACT TO THE NORTH LINE OF

SAID LOT 2; THENCE EASTERLY ALONG SAID NORTH LINE TO THE TRUE POINT OF
- BEGINNING.

- AND ALSO TOGETHER WiTH_'AN E_AS.EMENT AS DISCLOSED IN DECLARATION OF

-EASEMENT RECORDED AUGUST 14,2006 UNDER AUDITOR'S FILE NOS. 200302060063
AND 200608140224, RECORDS OF SKAGIT COUNTY, WASHINGTON,

Burlington

-
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