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SKAGIT SOUNTY WASHINGTON
REAL ESTATE EXCIBE TAX

REAL PROPERTY COVENANT LR lrasnl

AND .- JAN 2 5 201

EASEMENTS AGREEMENT e
B Deputy
This REAL PROPERTY COVENANT AND EASEMENTS 'AGREEMENT is
made and entered into as of the | ™ day of January, 2010 (“Effective Date™), by and
among Sierra Pacific Industries, a California corporation (“SPI") and T J.Pounder &
Co. of U.S. Inc., a North Dakota corporation operating through an operatmg

division known as Husky Asphalt Marketing Company (“Husky”)
RECITALS

A.  SPlowns certain real property in Skagit County, Washington which
property is more specifically depicted and described in Exhibit A attached hereto and -~ .
incorporated herein including “Sierra Pacific Binding Site Plan No. PL08-03 152

B. The Binding Site Plan consists of eight (8) lots as generally depicted o
Exhibit B attached hereto and incorporated herein. The total acreage of all Lots is 110.6
acres and the acreage of each Lot is as follows:
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Acreage
11.7

3.8
3.8
4.0
6.9
2.2
6.7
71.5
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C. Lots 2,3,4, 5, 6, 7 and 8 will benefit from the Railroad Easement granted
herein and shall share costs associated with the Railroad Easement in the manner set forth
in this Agreement. Parcel P21269, such parcel being depicted on Exhibit A attached
hereto, could in the future beneﬁt from the Railroad Easement granted herein and if rail
service is established to any of these parcels they will participate in the costs associated
with the Railroad Easement in-the manner set forth herein. Lots 5, 6, 7 and 8 will benefit
from the Roadway Easemerits- granted herein and shall share costs associated with the
Roadway Easements in the manner set forth in this Agreement.

D. Concurrently herew1th SPI has conveyed to Husky Lot 7 of the Binding
Site Plan. Husky plans to build a liquid asphalt terminal facility on Lot 7 and anticipates
receiving deliveries of liquid asphalt and other cc_)___r_n-modities by rail at that facility.

E. In connection with Husky’s ac'qulsltlo:n of Lot 7, Husky requires that SPI
do, among other things, the following: (a) agree.to prov1de railroad switching services for
the Lot Owners; (b) grant a railroad easement benefiting certain Lots (including Lot 7)
and burdening certain other Lots; and (c) grant roadway easements benefiting Lot 5, Lot 6
and Lot 7 and burdening Lot 8. = :

Now, THEREFORE, for good and valuable consideratien, the receipt and
sufficiency of which is hereby acknowledged, the parties agree as follows:

1. DEFINITIONS.

“Affiliate” means any Person who controls, is controlled by, or is under commen control
with the referenced Person. A Person “controls” another Person if the Person: (a).is a
general partner, officer, director, or employer of the referenced Person; (b) dn‘eetly or
through one or more subsidiaries, owns, controls, holds with power to vote, of holds -
proxies representing, more than twenty percent of the voting interest in the: referenced
Person; (c) controls in any manner the election of a majority of the directors of the -
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referenced Person; or (d) has contributed more than twenty percent of the capital of the o

referenced Person. A Person “is controlled by” another Person if the other Person: (i) is a

general partner, officer, director, or employer of the Person; (ii) directly or through ene or -

more subsidiaries, owns, controls, holds with power to vote, or holds proxies
representmg, more than twenty percent of the voting interest in the Person; (iii) controls
in any manner the election of a majority of the directors of the Person; or (iv) has
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: ",::.-c_o_ntri_buted more than twenty percent of the capital of the Person.

i ’-‘-‘_Ag‘féem_ent” means this Real Property Covenant and Easements Agreement, as it may be
-~ amended from time to time.

“B=Mding': Slte Plan” means that certain Binding Site Plan No. PL08-0315 recorded in the
real property records of Skagit County, Washington on November 16, 2009 under
Auditor’s Filé No. 200911160068.

“Easement Areas_;’ "ﬁieans the Railroad Basement Area and the Roadway Easement Areas,
collectively. - LT

“Easements” means_,t:h'_e_"Ra;ilrpad Easement, Roadway Easement A and Roadway
Easement B, collectively. ’

“Iot” means any lot within the Binding Site Plan.

“Lot Owner” means the owner of 'ariy:':LOt within the Binding Site Plan and his successor
in interest to such Lot. e

“T ot Owners Association” means the association of Lot Owners described in Section 10.
“Maintenance Costs” means all of the costs and expenses, collectively, of the nature
described in Section 3 below incurred in'maintaining, repairing and replacing the
Easements, Fasement Areas and the permitted improvements constructed within the
Easement Areas (including but not limited to the railroad trackage within the Railroad
Easement). " o

“Occupant” means a Lot Owner and any Person whb._- shall b:e,=.from time to time, entitled
at any time to use and occupy any portion of a Lot under any lease, license or other
agreement or arrangement. R

“Person” means any individual, partnership, joint venture, _c'b_rporaﬁo'n, limited liability
company, trust, unincorporated association, governmental agency or other business entity.

“Prevailing Party” means the party in any action or proceeding who receives performance
from another party of an alleged breach of covenant or a desired remedy where such
performance is substantially equal to the relief sought in the action or proceeding; or the
party determined to be the prevailing party by a court of law, arbitrator or arbitration
panel. T

“Railroad Easement” means the easement granted pursuant to Section 2a(i) of this - e
Agreement. L

“Railroad Easement Area” means the area depicted on Exhibit C.

“Roadway Easement A” means the easement granted pursuant to Section 2a(ii) of this B

Aaseement T
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‘Roadway Easement B” means the easement granted pursuant to Section 2a(ii1) of this
' =Agreement

| “Roadway Easement Areas” means the area depicted on Exhibit D and includes the areas
for hoth Roadway Easement A and Roadway Easement B.

“Road™ teans any roadway now existing or hereafter constructed within the Binding Site
Plan which has been constructed in accordance with all applicable laws and ordinances
and the conditions; standards, requirements and notes set forth by the terms of the
Binding Site Plan.-.

2. EASEMENTS

d. Grant and Descnptlons of Easements.

i. Rail_rdad- Easement. SPI hereby grants to the Owners of Lots 2, 3,
4,5, 6,7 and 8 within the Binding Site Plan and parcel P21269, their successors, heirs
and assigns, a perpetual and rion-exclusive “Railroad Easement” approximately 40-80
feet in width over, across and through the area as delineated on the Binding Site Plan and
depicted on Exhibit C for the location; construction, operation, use, maintenance,
restoration, repair and replacement of a railroad trackage and appurtenances thereto,
together with the right to trim, cut, fell and remove therefrom all trees, underbrush,
obstructions and other vegetation or obstacles within the limits of the Railroad Easement
Area in accordance with reasonable safety practices, teserving, however, to the Lot
Owners and Occupants of those Lots adjoining the Railroad Easement Area, the right to
cross over the Railroad Easement Area for ingress, egress and access to and from such
adjoining Lots at the points of intersection between'the Railroad Easement Area and any
Road now existing or hereafter constructed within the Bmdmg S1te Plan.

ii.  Roadway Fasement A. SPI hereby grants to' the Owners of Lots 5,
6 and 7, their successors, heirs and assigns, a perpetual and non- -exclusive “Roadway
Easement A” approximately fifty (50) feet in width over, across and-through the area
depicted as “Roadway Easement A” on Exhibit D for the location, operatlon
maintenance, restoration, repair and replacement of a Road and for the passage of
automotive vehicular and heavy equipment traffic together with the right to trim, cut, fell
and remove therefrom all trees, underbrush, obstructions and other vegetation or obstacles
as reasonably necessary in connection with the aforementioned uses of” such Roadway
Easement A. -

iii. Roadway Easement B. SPI hereby grants to the Owners of Lots 6
and 7, their successors, heirs and assigns, a perpetual and non-exclusive “Roadway =~ .
Easement B™ approximately fifty (50) feet in width over, across and through the area = '
depicted as “Roadway Easement B” on Exhibit D for the location, operation, R
maintenance, restoration, repair and replacement of a Road and for the passage of _
automotive vehicular and heavy equipment traffic together with the right to trim, cut, fell

and remove therefrom all trees, underbrush, obstructions and other vegetation or obstacles =

o
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: as reasonably necessary in connection with the aforementioned uses of such Roadway

.+ ‘Easement B.

.7 .~ Free Access. FEach Lot Owner shall enjoy unimpeded free access to the
Easement Areas, subject to the terms and conditions of this Agreement. Unless agreed to
in writing by all Lot Owners benefited by the applicable Roadway Fasement, there shall
be rio fence; division, partition or other obstruction of any type or kind placed, kept,
perrmtted or taintained by any Owner within the Easement Areas, except as may be
permitted temporarlly under the terms of this Agreement or as required by applicable law.

c. Easements Appurtenant and Run With the Land. The Easements granted
herein are appurtenant to the Lots and shall constitute covenants running with Lots for the
specific purpose set _fo_r_th ht__a_r__t_:__m

d. Termination of Easements. The Easements granted herein may be
terminated only upon the Wntten' consent of all Lot Owners benefited thereby and with
consent of such government ¢ or regulatory agencies as may be required under applicable
law, regulation or ordlnance e

3. MAINTENANCE OF EASEMENT AREAS AND IMPROVEMENTS
THEREIN.

a. Obligation to Maintain Easement Areas. So long as SPI or any Affiliate of
SPI is a Lot Owner, SPI shall be responsible for maintenance, repair and replacement of
the Roads, railroad trackage and associated appurtenances, and other permitied
improvements constructed within the Easement Areas. Such maintenance, repair and
replacement shall be performed in accordance ‘with the standards set forth herein. SPI
may designate any third party (including an Affiliate of SPIyto perform its obligations
under this paragraph, provided that the rates, charges and fees charged by such third party
shall not exceed and shall be consistent with market rates for similar services performed
in Skagit County and all work performed in the Easement Areas shall be performed by
qualified repairperson licensed and bonded to perform such ‘work; provided, further, that

any such designation shall not relieve SPI or any Affiliate of responsﬂnhty for their

obligations hereunder. To the extent reasonably necessary to perfortn its maintenance,
repair and replacement obligations hereunder, SPI shall have the right to temporarily
close off either or both of the Easement Areas for such time as may be reasonably
necessary to repair and maintain the same; provided, however, that priot to-any such
closure, SPI shall deliver written notice to the Lot Owners benefited by the apphcable
Fasement of its intention to do so and shall coordinate such closure with the affected’ Lots
Owners so as to minimize the interference with the Lot Owners’ use of the Eas_ement o
Areas, A

b. Allocation of Maintenance Costs.

i. Railroad Fasement. All Maintenance Costs incurred in connecti_:on'_:__ P

with maintaining, repairing or replacing the Railroad Easement, the Railroad Easement ~ '
Area and the permitted improvements constructed within the Railroad Easement Area.

AR
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. ",::_:.-shall be allocated among and shared by all of the Lot Owners in accordance with each Lot

~Owner’s respective use of the Railroad Easement as measured by the number of rail cars
' =-shlpped received or otherwise switched by or on behalf of such Lot Owner pursuant to

the Ralh'oad Fasement on an annual basis. The allocation of Maintenance Costs

associated with the Railroad Easement shall be reviewed and recalculated no less
frequently than once every twelve (12) months. Notwithstanding the foregoing cost
sharing- agreement no Lot Owner shall have any obligation to pay for any necessary
maintenance, repair or replacement to the Railroad Easement, the Railroad Easement
Area or the perrnltted improvements constructed thereon which are necessitated by the
negligence, gross negligence or intentional misconduct of a particular Lot Owner or any
Person accessing property or otherwise claiming authority by, through or under such
particular Lot Owner.- The Railroad Easement, the Railroad Easement Area and the
permitted improvernerits constructed within the Railroad Easement Area shall be
maintained, repaired and replacéd by SPI or its Affiliates in accordance with FRA Class I
standards or such other’ standards as are necessary to permit BNSF Railway Company (or
its successors and assigns) to provide uninterrupted rail service to the Lot Owners for the
purposes contemplated by this. Agreement (including without limitation the obligation to
maintain existing 1nterchange connectmns with the BNSF Railway, or its successors and

assigns).

Such Maintenance Costs associatéd with the Railroad Easement shall include,
without limitation, the cost and expénse of inspecting the railroad trackage and other
appurtenances located within the Railroad Easement Area, clearing snow and other
obstacles from the Railroad Easement Area, and’ performmg such maintenance and repair
activities necessary to ensure safe and opera_ble rail service over the Railroad Easement
Area. )

ii. Roadway Easements A & B All Mamtenance Costs incurred in
connection with maintaining, repairing or replacing any. Road now or hereafter
constructed within either Roadway Easement Area shall be allocated among and shared
by the Owners of Lots 5, 6, 7 and 8 in accordance with the acreage of such Lotasa
percentage of the total acreage of such Lots, as follows: L

Roadway Easement A Roadway Easement B

Lot Share Lot ..~ Share

5 7.9% 6 - 247%
6 2.5% 7 T T753%
7 o e
8 81.9%

In the event any of Lots 5, 6, 7 or 8 are hereafter subdivided or if the boundanes
of any such Lot are otherwise adjusted such that the acreage of such Lot differs from the
acreage set forth in Recital B above, the cost allocation set forth in this Section 3(b)(11)
shall be modified to reflect the adjusted acreage such that the Maintenances Costs '
associated with the Roadway Easement are shared among those Lots benefited by the
Roadway Easement in accordance with their respective acreages.

IR
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/© . Maintenance Costs associated with the Roadway Easements may include, but are
ot hm1ted to, the cost and expense of paving, patching and painting Roads situated

i therem in‘order to maintain uninterrupted vehicular access in accordance with the

purposes. contemplated by this Agreement. Notwithstanding the foregoing cost sharmg
agreement, no Lot Owner shall have any obligation to pay for maintenance, repair or
replacement to the Roadway Easement Area or any Road situated thereon which are
necessitated by the negligence, gross negligence or intentional misconduct of a particular
Lot Owner or-any Person accessing such Easement Area or otherwise claiming authority
by, through or under such particular Lot Owner.

c. Mamtenance Cost Documentation. Upon the request of any Lot Owner,
SPI (or SPT’s designee if one has been selected) shall furnish to such Lot Owner all
documentation relied upon in calculating the Maintenance Cost allocations described in
this Agreement, including all invoices for Maintenance Costs which have been
determined to be Maintenance Costs for which such Lot Owner is proportionately
responsible under this Agreement and. the method of computing each Lot Owner’s
respective use of the Railroad Easement. SPI or its designee shall maintain such records
in accessible condition for at least-three (3) years after their creation.

d. Collection of Maiﬁtenaiicé Costs.

SPI shall bill each Lot Owner for-such Lot Owner’s share of Maintenance Costs
on an annual basis. Each Lot Owner shall have thirty (30) days from receipt of such bill
to pay that bill in full or provide written objection to such bill. If no written objection is
made within such 30 day period, the bill shall be deemed ‘accepted by the Lot Owner not
objecting. Unpaid Maintenance Costs shall accrue 1nterest at the rate of ten percent
(10%) per annum. o

4. COVENANT TO PERFORM RAILROAD S’WITCHING SERVICES.

SPI covenants to provide railroad switching services (collectively, “Services™) for the
benefit of all Lot Owners utilizing the Railroad Easement, as may be reasonably
requested by such Lot Owner(s) from time to time, subject to and in‘accordance with all
applicable federal, state and local laws, ordinances and regulations. (1nclud1ng but not
limited to safety, security, hazardous material and labor regulations applicable within the
jurisdiction in which the Lots are situated). SPI shall provide a schedule for the ..
Switching Services with one operating crew five (5) days per week. The SWltchmg
Services shall include moving loaded and empty rail cars between the spur tracks located
on any of the Lots and the BNSF interchange; switching rail cars between such locatlons
1o relieve congestion; moving loaded and empty railcars to and from car storage: 1ocat10ns
within the Binding Site Plan or other SPI property, and counting the number of rail cars -~
switched by or on behalf of each Lot Owner. The Services will be performed at a charge
of $15 per each complete railcar movement between such locations, shall be invoiced on' -

a monthly basis and shail be paid by each applicable Lot Owner within thirty (30) days. of R

the date of each such monthly such invoice.

HOAM AR
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. The undersigned parties hereby agree that the foregoing covenant is connected with the

- useand enjoyment of Lots 2, 3, 4, 5, 6, 7 and portions of Lot 8 within the Binding Site
“Plan and parcel P21269 and that such covenant enhances the value of the Lots and
confers substantial benefit upon them.

5. : RELOCATION OF EASEMENTS.

So long as. such relocation does not materially interfere with any Lot Owner’s use
of either the Railroad Easement or the Roadway Easement and so long as SPI or an
Affiliate of SPI'is @ Lot Owner, SPI shall have the right at any time to relocate the
Railroad Easement and/or the Roadway Easement at its sole cost and expense, provided:
(a) such relocation shall only be made without material interruption to the use of the
existing Railroad Easemeiit or- Roadway Easement; (b) no Easement Area shall be
relocated to an area that- would permit materially less roadway or railway transportation
capacity to a particular Lot Ownrter than the existing Railroad Easement or Roadway
Easement, as the case may be; (¢) such relocation may not be made (i) within the
boundaries of Lot 7 or (ii) otherwise, without the written consent of any Lot Owner then
owning the fee interest in any Lot through which the Easement Area is proposed to be
relocated, which consent may not be unreasonably withheld, delayed or conditioned.; (d)
cach Lot Owner shall have free and finimpeded access to and from the Easement Area
and each Lot Owner shall have the legal tight to access the Easement Area, as relocated,
by written easement; and (€) no Lot Qwner or Occupant shall be liable for any share of
the cost or expense associated with suchrelocation.-

6. INSURANCE.

Prior to using and at all times while us.'ing .th'e E'a's'egments each Lot Owner, SPI
and any third party designated by SPI pursuant to Sectlon 3, as approprlate, shall purchase
and maintain the following insurance coverage: .

a. Workers’ Compensation Insurance covering clalms under workers’
compensation (industrial insurance), disability benefit and other similar employee benefit
acts which are applicable to the activities to be performed in the Easement Areas or the
Binding Site Plan, in the State of Washington’s statutory amount g

b. Employer’s Liability Insurance with a minimum 11m1t of $1 OOO 000;

c. Commercial General Liability (CGL) insurance shall be mamtalned with
minimum limits of $2,000,000 each occurrence; $2,000,000 General Aggregate and
$2,000,000 Products/Completed Operations Aggregate. CGL insurance shall cover -
liability arising from premises, operations, products-completed operations, personal. -
injury and advertising injury, non-owned automobile and liability assumed underan = -~
insured contract (including the tort liability of another assumed in a business contract). -~
To the extent of liability assumed pursuant to Section 7, such CGL insurance shall
include the other party as Additional Insured; and

d. Commercial Automobile Liability (CAIY inwirance shall be maintained

WMII(IMWMKIMWMIWWﬂlmllWW
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: "=..-w1th minimum limits of $2,000,000 per occurrence. CAL insurance shall include
‘coverage for any owned or leased vehicle. If the CAL insurance policy maintained by any
Lot Owner or SPI under this Section 6(d) covers scheduled automobiles only, in no event
-~ shall siich Lot Owner operate on any property within the Binding Site Plan any
aut__omobﬂ_e _that is not specifically listed on such schedule.

e All policies and coverage procured by Lot Owners and SPI as requ1red
herein (collecnvely, “Policies™) shall include a separation of insureds clause and waiver
of subrogation: Each party shall require its subcontractors to maintain in full force and
effect cormnermally reasonable insurance coverage substantially similar in form and
substance to the insurance coverage required of Lot Owners and SPI in this Section 6, as
appropriate to the nature-of subcontractors' operations, each with minimum limits of no
less than $1,000,000 ¢ach occurrence and/or general aggregate, as applicable. Each party
shall be solely respon31ble for monitoring compliance by its subcontractors with the
aforementioned insurance requirements.

Prior to use of an Easement and upon request, each party shall provide the other
with a certificate of insurance ev1dencmg the Policies required herein. Such certificate of
insurance shall provide that the coverage requlred herein shall not be cancelled or reduced
except by written notice to the other party, giving at least thirty (30) days prior to the
effective date of such cancellation or feduction.

Husky and SPI reserve the n'ght,_'as permitted by law, to provide said insurance
coverage through self-insurance in lieu of or in combination with, insurance policies.

7. INDEMNITY.

Each Lot Owner other than SPI and its Affiliates shall protect, defend, indemnify
and hold SPI and its agents, employees and representatives harmless for, from and
against any and all claims, regardless of when such claims are brought, for physical,
emotional or mental injury, death, property damage or monetary damage that arise out of
or relate in any way to that Lot Owner’s, or its agents, employees, representatives,
contractor’s or subcontractor’s, (i) use of or presence on an Easement or the Binding Site
Plan (including but not limited to any activity resulting in a mechanic’s lien); (ii) use,
storage, release, contamination, spill or spread of any Hazardous. Substance(s) on, under,
over or about an Easement or the Binding Site Plan; (iii) violation of any federal, state or
local law, statute, regulation or ordinance; or (iv) breach or default under thlS Agreement.

SPI and its Affiliates shall protect, defend, indemnify and hold each Lot Owner
and its agents, employees, and representatives harmless for, from and against any ‘and alll=
claims, regardless of when such claims are brought, for physmal emotional or mental "
injury, death, property damage or monetary damage that arise out of or relate in any way
to SPIs, or its agents, employees, representatives, contractor’s or subcontractor’s; (i) use”
of or presence on an Easement, Lot Owner’s property or any other portion of the Bmdmg
Site Plan (including but not limited to any activity resulting in a mechanic’s lien); (ii) use,
storage, release, contamination, spill or spread of any Hazardous Substance(s) on, under,
over or about an Easement or Lot Owner’s property; (iii) violation of anv federal. state or "

RN
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: ":--lo_cal law, statute, regulation or ordinance; or (iv) breach or default under this Agreement.

_ -For the purposes of this Agreement, “Hazardous Substances” shall mean and
1nclude but shall not be limited to, any and all flammable explosives, asbestos,
radloactlve materials, hazardous wastes, toxic substances, related injurious materials,
whether injurious by themselves or in combination with other materials, and all
substarices defined as “hazardous substances,” “hazardous materials,” or “toxic
substances” in'the Comprehensive Environmental Response, Combination and Liability
Act, as amended, 42, U S.C. Sections 9601, et seq.; the Hazardous Materials
Transportation Act, as-amended, 49 U.S.C. Sections 1801, et seq.; and the Resource
Conservation and R_eco_very Act, as amended, 42 U.S.C. Sections 6901, et seq..

8. PRIORITY. Thls A:‘gr:.é"e_ment shall be superior in priority to all mortgages and
deeds of trust hereafter permitted or created by any Lot Owner.

9, REMEDIES. If SPI or any other Person who may become obligated to perform
the covenants contained herein fails to perform any such covenant or otherwise breaches
any of the foregoing covenants,.any Lot Owner may, after three (3) days’ notice, take all
action it deems appropriate to enfotce such covenants, including (i) commencing an
action for an injunction or to specifically enforce these covenants and (ii} entering upon
either of the Easement Areas for the pufpose of curing such breach (such as by
performing or causing to be performed railroad switching services or maintenance, repair
or replacement to the Easement Areas). The remedies set forth in this Section 9 shall be
at the sole cost and expense of the Person failing to perform its obhgatlons under this
Agreement and such Person shall immediately reimburse the Person causing the cure for
the cost thereof upon demand, including reasonabl¢ attorneys’ fees and costs for
enforcing such reimbursement right or otherwise pursulng an 1n_| junction or specific

performance.

10. LOT OWNERS ASSOCIATION.

a. Formation Upon Consent of Lot Owners. Upon the consent of Lot Owners
who, in the aggregate, own Lots having acreage equal to more than ﬁfty percent (50%) of
the tota] acreage of all Lots within the Binding Site Plan, the Lot ‘Owners shall form a Lot
Owners Association which shall be vested with all of the powers set forth in RCW
64.38.020, as it may be amended hereafter. The governing documents of the Lot Owners
Association shall contain at a minimum the following provisions: s e

(i) Membership in the Lot Owners Association shall be mandaﬁéfj-fdr -all'_':L.ot
Owners: S

(i)  The Lot Owners Association shall have the power to levy fees and dues

necessary to adequately maintain all common areas, including, but not limited to, utilities, -
shared parking facilities, open space, landscaped areas, drainage areas, railroads, and

Roads within the Binding Site Plan; and

(iii)  The Lot Owners Association shall be entitled to recover attorneys’ fees
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= and other costs and expenses reasonably incurred in collecting delinquent assessments
© /from any Lot Owner.

el '-".:'MISCELLANEOUS.

. Severability. The unenforceabrhty, invalidity or illegality of any provision
of thrs Agreement shall not render any other provision unenforceable, invalid or illegal.

b. Attornevs Fees. If any legal action or any other proceeding, including
arbitration or action for declaratory relief, is brought for the enforcement of this
Agreement orbecause of an alleged dispute, breach, default or misrepresentation in
connection with this Agreement, the Prevailing Party shall be entitled to recover
reasonable attorney fees-and costs, in addition to any other relief to which the party may
be entitled. Any such’ attorney fees and costs incurred by the Prevailing Party in
enforcing a judgment in its favor under this Agreement shall be recoverable separately
from and in addition to any other amount included in such judgment, and such obligation
to pay attorney fees and costs is intended to be severable from the other provisions of this

Agreement and to survive and not be merged into any such judgment.

C. Governing Law. Th_r-s Agr’e_ement shall be construed and interpreted in
accordance with the laws of the State of Washington.

d. Counterparts. This Agreement may-be executed in any number of
counterparts, each of which shall be an ongmal but all of which together shall constitute

one and the same instrument.

e. No Waiver. No waiver of any breach of any covenant or provision in this
Agreement shall be deemed a waiver of any other covenant or provision in this
Agreement, and no waiver shall be valid unless in wr1tmg and executed by the waiving
party. No waiver of any breach of any covenant or provision herein contained shall be
deemed a waiver of any preceding or succeeding breach thereof, or of any other covenant
or provision herein contained. No extension of time or performance of any obligation or
act shall be deemed an extension of time for performance of any other obhgatlon or act.

f. Interpretation. This Agreement is the result of arm’s’ length negotlatlon
between the parties hereto and shall not be construed as if it had been prepared by one of

the parties, but rather as if both parties have prepared it.

g. Entire Agreement. This Agreement contains the entire agreement between the

parties with respect to the subject matter hereof, and expressly supersedes all previeus or.

contemporaneous agreements regarding any term(s) or provision(s) of this Agreement

h. Amendment. This Agreement may not be modified or amended except by a’

written instrument executed by both parties.

i.
this Agreement touch and concern all of the Lots within the Binding Site Plan and shall

Covenant Running With Land. The Easements and the covenants set forth in
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o ubeyg
LQQ

WdeZ:Z 02

* Joypny funo
ﬂg

i

|

i

|



run with the land and fnure to the benefit of fiture Lot Owners and Occupants in
perpetuity. :

i Incomarauon of Exhlblts All Exhibits attached hereto are hereby
incorporated by: refcmnce L

k. Successors ‘This Agreemcnt is binding upon and shail inure to the benefit of
all current Lot Owners and their successors in interest and shall bind every Person or
entity having any fee, leaschold or otber interest in any Lot or any portion of 4 Lot at any
time. .

1. Recording. A ﬁ.llly cxecuted counterpaﬂ of this Agreement shall be recorded
in the real property records of Skaglt County Washington.

WHEREAS the parties have executed this Agreement on the Effective Date.

SPI
Sierra Pacific Industﬁes, @Tiﬂ corporation

S un

Title: Vice President

Skagit County Auditor
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.'WIH-EREAS the parties have executed this Agreement on the Effective Date.

Slerra Pamﬁc Industrles, a California corporation

By:
Name:
Title:

THIS AGREEMENT IS ACKNOWLEDGED AND AGREED TO on the date set forth
below by T.J. Pounder & Co. of U.S. Inc:, a North Dakota corporation operating through
an operating division known as Husky: As{phalt Marketing Company

HUSKY

T.J. Pounder & Co. of U.S. Inc., a North Dakota corporation
operating through an operating d1v1510n knownas

Husky Asphalt Marketing Company -

By: \\M\l \\M\ ~

Name: - -
Title: (Lruck uergens

‘JUI [} cl[TVTdHa'geT_
Refined Praducts

nm

Skagit Coynt
yAudltor
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" "SPI ACKNOWLEDGEMENT

State of California. . .-
County of _Shosts = - )

Aot %ﬂ% 3, __?DlD - _beforsme, Sighm . U&\\J«e_rspom )
tary Do ;

T RS {insert name and title of the officer)
personaily S e
appeared M t) E 529028 ﬂr&d’\ ,whao

proved to me on the basis of satisfactory evidence to be the person(gf whose
name(g) is/are subscribed to the within instrument and acknowledge to me that
he/sheftiray executed the same in-his/hentheir authorized capacity(ies), and that
by his/herftheir signature(g) on the instrument the person(sd, or the entity upon
behalf of which the person(s] acted, executed the mstrument

| certify under PENALTY OF PERJURY under the Iaws of the State of California
that the foregoing paragraph is true and correct e

WITNESS my hand and official seal.

Signature K@\MMV\?B EW (Seal)

o SUSAN E. WITHERSPOON
% COMM. NO. 1706757
A “NOTARY PUSLIC - CALFORNIA g

1H " SHASTA COUNTY

14/ MY COMMISSION EXPIRES

b8 NOVEMBER 21, 2010

-l

lﬂﬂﬂﬂﬂﬂﬂﬁlﬂﬂﬂlﬂﬂﬂﬂﬂ@ﬂlﬂﬂwMHWW

Skagit County Auditor -
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County of J SCOTT HIPFNER
Barrister & Solicitor

On M_before ma, 707 - 8th Avenue 5.W.
(insagﬁéfﬁfﬂi&ﬁ%%f the offlcer)

H.C. (Chuck) Juergens T2P 3G7
personally General Manager

appeared

_~who proved to me of the Dasi of Satisfactory evidence to be the person(s)

~_whose name(s) isfare subscribed to the within instrument and acknowledge to
e that hefshefthey executed the same in histherftheir authorized capacity(ies),

+"_and that by hisfherftheir signature(s) on the instrument the person(s), ar the

entity upon be__half of which the person(s) acted, executed the instrument.

| certrfy uridéf-PENALTY OF PERJURY under the laws of the State of California
that the foregoing paragragh is true and correct.

WITNESS my hand|an

(é_eal)

Signature

SCOTT MIPFNER
Barrisier & Soficitor:
707 - Bth Avenwe SW.
Box 6525, Statioe D~
Calgary, Alberta
T2P3G7 ¢ 7

HUSKY ACKNOWLEDGEMENT

A

Skagit County Auditor : :
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Exhibit A
Grantor’s Property

« County Boundary
« Raiiroads
Roads

" Stake Roads
Locai Roads

City Limits

Parcol D

Parcols

Rivers and Streams

P2 {

mp acm

1 inch's 718 Fut
(tinch= 01 mu)

Legal Description: Lots 1 through 8, inclusive and Tract F of Sierra Pacxﬁc Bmdmg
Site Plan Number PL08-0315, as recorded under Skagit County Auditor’s Flle No
200911160068 and parcel P21269 legally described as follows: _

nm\wmwuwmwm

Skagit County Auditor
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Exhibit A (continued)

That gartion of the East half of the East half of Sectin 8, Township 34, Ranga 3, W.M.
described as follows: |

BEGINNING at the Southwest comer of Tract B of #at certaln survey recorded August 27,
1680 In Volume 3 of Surveys, Page 39, under Auditgr's File No. 8008270073;

Thence South 0°33"15" West 600 feat ; :

Thence North 89932'40" East 500 feet ta the SaWr of that cartain tract of land
convayad to the State of Washington, by instrument e under Auditor's File No. 548339,
Thence South 46°02'68" West 130.60 feet; o
Thenoe North 24°08'39" West 93.80 feet;

Thence South 66°51'21" West 79.00 feet;

Thence South 24°08'39" East 123.61 feet; -
Thance South 45°02'58" West 85,97 feet to the (ina of & 30 foot roadway easement a8
dascribed by Instrument racorded under Auditor’s File No. 840327,

Therice South 1232°30" East along the East line of stid Easamsnt 34.80 feet to the North fina of
that certain tract of land convayed to Warren and Vidia Good and described In paragraph (Ayby
instrument recorded under Auditor's Flle No. 670057,

Thence South 89°32°40" West 124.05feet; -

Thenca North 0°30° East 138.00 feet to a point on thp South lins of the Sautheast quarter of the
Northeast quarter of Secticn 9 which lles South 89“£f40“ West, a distance of 726.00 feet from
the Southeast comer of sald subdivsion; - -+~ '
Thenice South 88°32°40" West 610.86 feet o the Salihwest comer of the Southeast quarter of
ihe Northeast quarter of Section 8;

Thence North 0°26725" East slong the Waest line of the East half of the Northeast quarter of said
Section 9, a distance 2716.54 feet to the North line df said Section 9;

Thance North 89°4828" East 492.26 feet to the st comer of sald Tract B;

Th;lnw South 0°33'15" West along the West line of tract 2064.45 feet to the point of .

Situated in Skagit County, Washingion

.

1/25:2010 Page 17,,°f,, 7217) ZZBPM



Exhibit 3
Sierra Pacific Binding Site Plan PLOB-0315
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Exhibit C
Description of Railroad Easement

o
o]
A

My

Skagit County Auditor
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Exhibit D
Description of Road LEasement
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