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_ PUBLIC TRAIL EASEMENT AGREEMENT
. (Clty of Mount Vernon/Mount Vernon Ventures, LLC)
Assessor s Tax Parcel Number(s): Parcel 26643
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Grantor: Mount Vernon._Ventmes, LLC referred to as *Trail Easement Grantor”
Grantee: The City of Mount'Vernon or “Trail Easement Grantee”

This Trail Easement Agreement (“Agreement”) is entered into by and between
the City of Mount Vernon, a municipal corporation (“Trail Easement Grantee” or the
“City”} and Mount Vernon Ventures, LLC, having an address at Post Office Box 836,
Mount Vernon, WA 98273 ( “Trail Easement Grantor” or “Mount Vernon Ventures,
LLC™). --

Recitals

A. Mount Vernon Ventures, LLC, a Washington limited liability company, is an
owner of interest in that certain real property located in-the: County of Skagit, State of
Washington, which is more particularly described in the legal description attached hereto
as Exhibit A incorporated herein by this reference (the “Trall Easement Area”).

B. Trail Easement Grantee has completed final demgu for a downtown flood
hazard reduction project (“the Project”) consisting of flood walls, stop.logs, and levee
improvements which will reduce the flood hazard to meet FEMA: Flood Insurance Rate
Map and national flood insurance program conditions for removing Mount Vernon’s
historical downtown from the floodplain which has a greater than 1% chance of flooding
in any water year and City is acquiring necessary easements to property mcludmg the
'Trail Easement Area in order to construct the Project.

C. The Project calls for a public trail, which is more particularly descrlbed in the
legal description attached hereto as Exhibit A incorporated herein by this reference"'.-s L
which shall be located riverward of the flood wall and stop logs or on top of improved .~
levees and which shall serve as a recreational amenity to the Project attracting economic .-~
development. i




“D. Trail Easement Grantor Mount Vernon Ventures, LLC desires to grant and
o Traﬂ Fasement Grantee the City desires to obtain a perpetual, non-exclusive easement for
~ public tra.llz_ passage over, upon and across the Trail Easement Area.

Agreement
Section One. _R’écitalé.- .

The foregoing reci_tal_'sﬁ af_é-i_n__t_:_o.l_;porated herein as if fully set forth herein.

Section Two. Trail Ea_Semen-t_,- :
A, Easement,

Trail Easement Grantor Mount. Vernon Ventures, LLC convey and warrant to Trail
Easement Grantee, the City, an easement for public trail passage over, through, upon and
across the Trail Easement Area, as legally described on Exhibit “A” attached hereto and
incorporated herein by this reference and as shown in the schematic site plan. The Trail
Easement shall be subject to terms and conditions expressed here and to any further
conditions required by compliance with a Determination of Significance under SEPA
Chapter 43.21C RCW or Mitigated Determinatiort of Non-Significance. The Trail
Easement is conveyed for the benefit of the Trail Easement Grantee, the Trail Easement
Grantee’s municipal corporate Successors and-the pubhc In addition to any other
remedies to which it is entitled at law or in equity, Mount _V_ernon Ventures, LLC may
seek injunctive relief against the Trail Easement Grantee in the event of Trail Easement
Grantee’s failure to use good faith efforts to regulate and enforce terms and conditions of
the Trail Easement as to purpose, time of use or other obhgatlons of Trail Easement
Grantee in this Agreement. : '

B. Scope of Easement- Grantee’s Obligations.

For consideration of the conveyance of the Trail Easement Area descnbed 1n Exhlblt “B”,
Trail Easement Grantee covenants as follows: :

1. Use of Trail Easement.

Trail Easement Grantee and the public shall have the right to use the Trail Easement for
pedestrian and other non-motorized travel purposes. Motorized use of the Trail Easement

shall be prohibited, except when such use is in conjunction with trail construction or . .
maintenance, or in cases requiring emergency evacuation of persons requiring assistance.: .~ - .
Notwithstanding the above, Trail Easement Graniee may allow for the use of single- -
occupant electric wheelchairs on the trail or similar personal ambulatory devices for
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" _“physically disabled persons. Trail Easement Grantee’s use of the Trail Easement shall
. not extend in any manner to access up and over the slopes of any levee or dike and shall
‘ be limited to only the Trail Easement Area and entry at designated points of access. No
. designated point of access to the Trail Easement Area shall be located on the property of

* Mount Vemon Ventures, LLC.

R :'_,Cﬂ';'istruction and Maintenance of Trail Easement.

Trail Easement Graritee may delineate and construct a pedestrian trail that is contained
within the Trail Easement area, and connected to the City’s trail system. In no event shall
the Trail Easement area consist of or include the slopes of a dike nor shall Trail Easement
Grantee have access up and over the slopes of a dike except at designated points of
access. In the event, .of the construction of the pedestrian trail, Trail Easement Grantee
shall maintain said trail for "its intended purpose; provided, that nothing herein shall
require Trail Easement Grantor to undertake or perform any particular construction of the
trail. Trail Easement-Grantec shall pay for construction and maintenance of the trail
including the installation and maintenance of any fencing requested by Trail Easement
Grantor, prior to construction of the. trail; provided however the type of fencing must be
agreed between Trail Easement Grantee and Trail Easement Grantor. However, fencing
shall only be allowed upon explicit approval from Skagit County Diking District Number
Three (“The District™), a special purpose’ district, which is a third party owner of interest
in the Trail Easement Area holding certain property interest related to the construction,

management, maintenance and repair of flood damage reduction works recorded under
Auditor’s File No. 8011170032 which shall teview such requests according to all
applicable PL-84-99 eligibility requirements ‘and engineering manuals. As long as the
trail is used for trail purposes, the Trail Easement Grantee will maintain the trail in a
condition that allows this use and that does not cause.adverse impacts on the levee,

floodwall, stop logs, sandbags and other flood works and: its interior drainage. Trail
Easement Grantee may erect or post signage in the Trail Easement Area relatmg to the
trail and/or its use, provided that the signage will include a flood hazard warning which
tells users must vacate the trail when the Skagit River reaches or exceeds flood stage as
determined by appropriate public officials or Department of Emergency Management
subject to trespass and arrest in the event of refusal. All work on-portions of the trail
within the Trail Easement Area, including all construction, opera‘tidh and maintenance
activities, shall be conducted in accordance with the trail easement.. The trail will be
constructed in a manner that creates and maintains a drivable surface. The frail easement
shall provide for complete access for ingress and egress over said-trail and drivable
service in order to carry out flood damage reduction purposes and funCtiohs"including but
not limited to use by any District equipment, contractors, cooperating agencies, and
volunteers when necessary for carrying out its construction, operation, and mamtenance
functions. o

3. Monitoring of Trail Easement.

Trail Easement Grantee and its designated personnel shall monitor the use of the trail and
shall take reasonable action to prohibit, prevent and discourage unauthorized use by
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| e 'fmeans including, but not limited to, user education, arrest, detention, citation, seizure of
. unauthorized motor vehicles and their operators when encroachment or trespass on a
“ levee ‘slope or damage to flood hazard reduction works occurs. For areas within and

. _adjoining, but outside the Trail Easement, littering, dumping, destruction of vegetation

including vegetation covering a levee slope, unlawful use of alcohol or drugs, loitering,
or. any interference with flood damage reduction functions shall be monitored and
conitrolled actively by the Trail Easement Grantee.

In conjunction with the public’s use of the Trail Easement, Trail Easement
Grantee shall cooperate with Trail Easement Grantor in establishing and enforcing
reasonable hours ‘of use of the Trail Easement; provided, however, that nothing herein
shall be considered as requiring Trail Easement Grantee to establish and enforce rules of
use which are inconsistent with or impermissible under the City of Mount Vernon’s
Municipal Code, or ordlnances and/or other regulations, state or federal law pertaining to
the use of trails :

4. Right of IngréésﬁEgréSs. -

Trail Easement Grantee shall -have.theright, without notice and without the institution of
any suit or proceeding at law or equ1ty, at-all times as may be necessary, to enter the Trail
Easement Area for purposes of repairing, maintaining and monitoring the trail Trail
Easement Grantee shall not access the Trail Easement from any portion of Mount Vernon
Ventures, LLC real property that is not contained within the Trail Easement unless such
access is permitted by existing or future flood dalfriag_e reduction easements.

C. Default/Remedies

1. Notice/Opportunity to Cure.

If any party (the “Claimant”) determines that the other party (the “Breaching Party) is in
violation of the terms and covenants in the Agreement or that a violation is threatened,
the Claimant shall deliver written notice to the Breaching-Party of such violation and
demand corrective action sufficient to cure the violation and, where the violation involves
damage to the Trail Easement Area, to restore the portion of the Trail Easement Area so
damaged unless such damage is a result flood damage reduction efforts.” If the Breaching
Party fails to cure the violation within thirty (30) days after receipt of the notice from the
Claimant, or under circumstances where the violation cannot be reasonably cured within
a thirty (30) day period, fails to begin curing such violation within the thirty (30)"day
period and to thereafter dﬂlgently pursue such cure to completion, the Claimant may,
bring an action at law or in equity in a court of competent jurisdiction to- enforce the
terms of this Trail Easement, to enjoin the violation by temporary or permanent
injunction, to recover any damages to which it may be entitled for violation of the terms™ . ..
of this Trail Easement or by reason of injury to the Trail Easement, to require thé .-
restoration of the Trail Easement Area to the condition that existed before the damage .-~
and to pursue any other remedies provided in this Trail Easement or available at law or in
WAL
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o 'feqtiity. Nothing in this provision prevents any party from taking immediate action to

- protect the public including but not limited to the removal of unauthorized persons and
 property from the Trail Easement Area.

2 :'_(ilos"tjs'Advanced by Claimant.

Without limiting the: Breaching Party’s liability for a violation of the Trail Easement,
Claimant, in its’ sole discretion, may apply any damages recovered to the cost of
undertakmg corrective -action which restores the Trail Easement for safe use. If
Claimant, in its solediscretion, determines that circumstances require immediate
corrective action to prevent injury or mitigate significant damage to or inconvenience to
the public using the.‘Trail Easement Area, the Claimant may take such immediate
corrective action as it deems. appropriate and may pursue its remedies under this
paragraph without prior notice to the Breaching Party and without waiting for the period
provided for cure to expire.. Correcuve action shall not change the design characteristics
or specifications for construction and maintenance of the dike or permanently modify
points of access used by pedestrians or equipment.

D. Judicial Terminationiof Eé_ée'ment/COndemnation.

1. The Trail Easement constitutes a subordinated real property interest vested
in Trail Easement Grantee. If circumstances arise in the future that render the purpose of
the easement impossible to accomplish, notw1thstand1ng compliance with all conditions
of the Trail Easement by Trail Easement Grantee, or in the event of condemnation or
other exercise of eminent domain by any governmental authority or by voluntary transfer
in lieu thereof (collectively “Condemnation™) and'if by reason of such Condemnation
continued use of the Trail Easement for its intended purpeses is rendered impossible or
impracticable, the Trail Easement may be terminated or extingiiished in whole or in part,
but only by judicial proceedings in a court of competent jurisdiction,’ If all or any portion
of the Trail Easement Area is taken or lost in Condemnation, then Trail Easement
Grantee and Trail Easement Grantor shall share the proceeds fromsuch Condemnation
sale, in proportion to their respective interests, as determmed by a falr market value
appraisal or as otherwise agreed to by the parties. -

2 If all or any portion of the Trail Easement Area 1s taken by Condemnatlon
the Trail Easement Grantor and Trail Easement Grantee shall act jointly to recover the
full fair market value of the portion of the Trail Easement Area so taken.-or- ac_ququ_d
together with all direct and incidental costs and damages resulting from the taking, All
expenses reasonably incurred by Trail Easement Grantor and Trail Easement Grantce in
comnection with such taking or voluntary transfer will be reimbursed ‘(o them;
respectively, out of the amount recovered except appraisal fees and expert consultmg fees-’
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' ."._Se:i:ti'og Three. Indemnification.

Notwithstanding its limitation of liability statutorily provided pursuant to RCW 4.24.200;
RCW 4.24.210, Trail Easement Grantee, the City agrees to defend, indemnify and hold
Trail Easement Grantor Mount Vernon Ventures, LLC harmless from any and all claims,
causes of action, damages, liability and expenses, including reasonable attorney’s fees
arising out of or festll‘ting from: (a) use of the trail or Trail Easement by Grantee and/or
public; (b) the acts or omissions of the Trail Easement Grantee and or its officials, agents,
contractors or employees in exercising any of the rights or obligations set forth within the
Trail Easement; and/or (c) the creation by Trail Easement Grantee or its employees or
agents, of conditions within the Trail Easement Area that result in an actual or alleged
violation of any federal, state,or local environmental law in any way affecting, involving
or relating to the Trail Tasement Area; provided, that Trail Easement Grantee’s
indemnification obligations hereunder shall not extend to claims, damages, liabilities or
expenses to the extent resulting” from or attributable to Trail Easement Grantor’s
negligence or intentional mlsconduct or thlrd party gross negligence or intentional
misconduct. : =

Section Four. Notices.

Any notices, demand, request, consent, approval,. or comniunication that either party
desires, is required or permitted to give to the other party pursuant to this Trail Easement
(collectively, “Communications™) shall be in writing and. dehvered either in person, by
private courier or process server, or by certified US mail {postage prepaid) to the address
of the receiving party stated in the opening paragraph of this Trail Easement, or to such
other address as either party may from time to time designate by -written notice to the
other. The initial contact information for the respective parties is.as follows: .

City of Mount Vernon

Mount Vernon City Parks Director:
Larry Otos

PO Box 809

910 Cleveland Avenue

Mount Vernon, WA 98273

With copies to:

Koin ogeson,Cis Aomey MWW!MWMW!WWW
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L 910 Cleveland Avenue

- Mount Vernon, WA 98273

a2 .Mbuni.Vi:rnon Ventures, LLC
PO Box 836,
M_o-u;_lt V_e:i‘n‘or},= WA 98273

Section Five. -.:Co_w_;fel_’:lant Running with the Land.

The Public T_'raiil' Ea§ém'_e__1_1t Agreement all easements, covenants, terms and conditions
contained herein are intended to and shall run with the land and shall be binding upon
Grantors and Grantees and their respective successors, heirs and assigns.

Section Six. Venue and Choice of Law. In the event that any litigation should arise
concerning the construction, or interpretation of any of the terms of this Agreement, the
venue of such action of litigation shall be in the Superior Court of the State of
Washington in and for the County of Skaglt This Agreement shall be governed by the
laws of the State of Washington: '

Section _Seven. Severability. “If any term or condition of this Agreement or the
application thereof to any person(s) or circumstances is held invalid, such invalidity shall
not affect other terms, conditions or appllcatlons which can be given effect without the
invalid term, condition or application. To thls end the terms and conditions of this
Agreement is declared severable, '

Section Eight. Counterparts. The Parties’ may execute this Public Trail Easement
Agreement in one or more counterparts; provided, that all counterparts shall be regarded
as one integrated document. Each counterpart shall be deemed an orlgmal instrument as
against any party who has signed it. S

Section Nine. Effective Date. For the purposes of this ..A":greemé.:n't the date on which
the last party executes this Agreement and delivers it to the Clty to be recorded shall
hereinafter be the '"Effective Date." -

Section Ten. Dedication. At any time after execution of ‘this Agréement, Trail
Easement Grantor may dedicate all or any portion of Trail Easement Grantor’s interest in
the real property constituting the Trail Easement Area to Trail Easement Grantee and
Trail Easement Grantee shall accept any such dedication from Trail Easement Grantor:
CITY OF MOUNT VERNON

A Washington Municipal Corporation

W

Skagit County Auditor
1G/8/2009 Page 7 of 12 4:20PM




Dated (’I ~1 e

Attest | ."...(\E Lo o )&JJ (Lt

Ahcla D Hushcka Finance Director

e

. o (e SKAGIT COUNTY WASHINGTON
Dated (’i (“* . 1 REAL ESTATE EXCISE TAX

Approved as fo F orm _— 0CT 0 8 2009

N P
T s ’ Z

Kevin Rogerson, City Attdrgrfley_,.

Mount Vernon Ventures, LLC © = ..
A Washington Limited Liability Compauy

Qmmwut\ | “ﬂgmé’@"

Dated: ?‘ /40
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:ﬁ.'--STATE OF WASHINGTON )
E ) ss.
C__OUNTY_O_F SKAGIT )

=T certify on this M day of %{zﬂ_f@ﬁ, 2009, that | know or have satisfactory
evidence that-before me personally dppeared Craig Cammock to me known to be a
Member of Mount Vernon Ventures, LLC, that executed the foregoing instrument, and
acknowledged said instrument 1o be the free and voluntary act and deed of said company
for the uses and purposés.therein mentioned, and on oath stated that they were authorized

to execute said instrument and that the seal affixed is the corporate seal of said company.

Given under my:hand and ofﬁcial seal the day and year last above written.

) Z’L
X >/{ ﬁ/m—ww//ﬁ/ SW
SN __NOTARY UBLIC in and for thg/Jtate of )

o | _.-a_s.hlngto , residing at _ Pl Jonpr— [g k-
z My Commission Expires: _ &/ / ,/ /.37
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EXHIBIT “A”
(Legal Description of Trail Easement Area with Site Map)
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G LE GAL DESORIPTION

e 'RANGE; 04 EAST WM.%‘ ciTY-.OF MOUNT VERNON ..skAG;T courmf WASHINGTON -
- Descmaso AS FOLLGWS

THE .‘PO[NT oF TANGENCY THENCE NORTH 00-52.31 WEST, A DISTANGE OF 172.46
FEET TO A PQINT OF CURVATURE OF A G_URVE TO THE LEFT WHENGE THE CENTER
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