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AFTER RECORDING RETURN TO:

SKAGIT COUNTY HEARING EXAMINER

1800 CONTINENTAL PLACE ~~ .

MOUNT VERNON, WA 98273

DOCUMENT TITLE:  APPEAL OF ADMINISTRATIVE DECISION AP08-0610

HEARING OFFICER: ~ SKAGIT COUNTY HEARING EXAMINER

APPELLANT: BEVERLY and MARVIN MACKEN

ASSESSOR NOS:  P48401, P48440, P48403, P48405, P48441, P117952

LEGAL DESCRIPTION: The subject property is located:at 4490 Colony Mountain Drive,

Bow, WA, within Section 27, Township 36 North Range 03 East, W.M., Skagit County,
Washingtan.




SKAGIT COUNTY HEARING EXAMINER

STATE OF WASHINGTON
In thé Matter_z of Appeal of:
BEVERLY and MARVIN MACKEN, No. PLO8-0610 -
S ~ Appellants, :
| e DECISION ON APPEAL OF
v. e NOTICE AND ORDER TO ABATE
S A PUBLIC NUSIANCE
SKAGIT COUNTY, -~ .
" ‘Respondent,

This matter came regull.é'r:ISf:'5§;f:'or§::1he__Heari11g' Examiner, Pro Tem, for a public hearing
on November 19, 2008. The Appellantsreprcsented by Pat Larson, Consultant, of La Grande,
Oregon and the Skagit County Plamiﬁé éné-f)évelopm_ent Services (hereinafter may be referred
to as “County”) is represented by Ryan Wﬁliéf’s, Deputy _Prqsecuting Attorney.

INTRODU_éTioﬁ :-?

This is an appeal of a Notice And Order ToAbateAPubhc Nuisance, issued by the
County on September 30, 2008 to the Appellants. A timély_appc'_a.l:.l‘g_\;was filed. Extensive testimony
has been submitted by or on behalf of the parties and argument submlttedm writing at the open
record appeal hearing on November 19, 2008. The Appellants decllned tq'_lﬁes'tifj.(_ at the open
record appeal hearing. The record was left open after the hearing for supplernental submittal of
documents and argument until December 1, 2008. Numerous exhibits, documents and digital
media have been introduced into the record. e

Based on the evidence presented and argument of counsel, the Hearing Exammermakes -
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e FINDINGS OF FACT
1) Th1smatter is brought before the Hearing Examiner by Notice of Appeal filed by Beverly
Macken a:nd Marvin Macken (hereinafter may be referred to as Macken) in response to a
NOtlceA.nd Order To Abate A Public Nuisance (hereinafter referred to as Notice), issued
by the CountyonSeptember 30, 2008.
2) Thisis an 6iaen record éppeal and both parties submitted testimony and documents which
have been adrnltted as eXhlbltS
3) The County’s Noti;:c;'allege; ;f'gib.lation of Skagit County Code 14.24.120(4)(a)(i} and ordered
Appellant landowners toreconﬁgure fencing on their property to completely fence cattle out
of Colony Creek, or submi; an agreement with a contract to do the work when weather
permits. R
4) In defense of the Notice, Appellants .ll"a.l..ise factualand legal issues, which are summarized
as follows: - E
a. The designed and installed watering g.;ap.sjb;;"(féloéy_Creek is a best management
practice and allowed under the County C(;déi.f_'f. .. . |
b. RCW 90.22.040 grants livestock. the right to dnnkdlrectly f‘rom the stream;
c. The financial grants offered to Mackens to providc.e. watcr tothelr cattle are
unwarranted, .. |
d. The County has disregarded the NRCS technical guides and reJectedbest
management practices developed by qualified experts; g
e. The County has failed to explain why the watering gaps do not meef thebest |

management practices definition; L

e
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oy ot The County’s decision has been unfair and arbitrary;
= 2 _ There is a contlict between what the County requires and what is required or
a]lowed by the Washington Department of Ecology;
h The delay between a November 30, 2005 Notice of Violation and the Notice that
is now appealed exceeds all reasonable time limitations and is unenforceable;
i, There 1sno e\.fi'clénce that watering gaps cause pollution;
j- Watenng gaps do prov1de time limited access to water and thus comply with the
County Code and NRC S.standards;
k. The County deﬁmtron of quahﬁed expert is in error;
1. SCC 14.38.020 allows best management practices and is not being followed by
the County; “ ..
m. The County has failed to proﬁrle due p'foeess to Appellants.

5) The subject property is located at the 1ntersect1on of Colony Road and Colony Mountain
Drive in Bow and is owned by Mackens, who have owned the property since about 1907,
The Mackens maintain 10 to 15 head of cattle on the1r property

6). The western edge of the Mackens’ property is bounded by Colony Creek Colony Creek
eventually feeds into Samish Bay, which has a history of shellﬁsh bed closures due to
high coliform levels. Colony Creek is on the Washington DOE 303(d) 11st of impaired
waterways. :

7) The entire Samish Watershed is the subject of a TMDL (Total MaxrmumDally Load)
water quality improvement project targeting fecal coliform contamination. StaﬂF:ndzng

7.
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 :8) In the 1980s the Mackens constructed a fence along Colony Creek to protect the stream,
E "__'_but prowded an 80 foot watering gap (also called “water gap”) to allow the cattle to drink
. from the, -st_:geam. |

9) The County recewed a complaint about the Appellants’ cattle having free access to
Colony Creek1n2004 Exhibit 1. The County and thé Skagit Conservation District
worked with Ap'ﬁénant"s”to correct the alleged violations throughout 2005 and 2006 and
comm1ssmned a study of Colony Creek in 2007 to evaluate options.

10) After enforcement efforts, the Mackens redesigned the watering gap to allow a more
limited cattle access to Co_l_ony_Crgel_;,’_-Thls work was completed in May 2008.

11) Colony Creek is on the WashmgtonDOE list of impaired waterways for fecal coliform,
dissolved oxygen and pH param.:e'tcx.'-s'::’.l‘he County believes that water quality is not a
basis or determining factor for i issuance of the Notlce Exhibit 12.

12) The Washington DOE issued a Notice Of Correctlon to the Mackens on February 22,
2008, based on allegations of violation of State lgw relateq to cattle having direct access
to Colony Creek. Exhibit 18. | |

13) The Skagit Conservation District has offered to Macken?é anumbcr of options for grants
that would allow alternatives to the water gap method of waterlngcattle, including
installing a well with a solar-powered pump. The cost-share grants were ..at_iéiéptable to the
Mackens, but they claimed they could not afford to pay their share. A ﬁnancm] dcnation
from Taylor Shellfish was offered to pay half of the Mackens’ cost-sha;re-- buttheyalso

rejected that offer. At least one option extended to Mackens by the Washmgton DOE

would have provided an alternative at no cost to them. Exhibit 37. This offer was rejected- B : -
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by Mackens.

14) Skaglt County has adopted SCC 14.24.120(4)(a)(i) whlch references conservation
practlce standards written by the Natural Resources Conservations Services (NRCS), a
natlonal governmental organization under the Department of Agriculture.

15)Best management p_ractlces (BMP) in Skagit County are defined in SCC 14.04.020 and
refer to the NRCS conservatlon practice standards.

16) Skagit Conservatlon Dlstrlct’s Livestock and Smail Farm Planning and Technical
Program Coordmator 1 ohn Schuh is a NRCS certified planner and testified that the
applicable best manageme_nt pr_act;_c;:qs-m this situation is NRCS conservation practice
standard 575, Animal Trailhé. andWaIkways His testimony was that water gaps are not a
BPM under the NRCS .standard.:

17) Appellants’ experts testified that NRCS standa‘fdg are not best management practices and
the standards are not regulatory. Appellants Exhzbzt 3 Dr. Larry Larson testified that the
standards are “a template to qualify for spec1ﬁc cost-sharmg program underneath the
federal program.” Pat Larson argues that NRCS uses__th.e :ter;n' _copservatlon practices’
because the BMP term is ambiguous and does not reﬂedi iin_:curaté:lf; the programs they
administer. e

18) Skagit Conservation District and DOE have offered alternativé"lﬁe_fﬁ.().ﬁ's._(.)f ﬁtoviding
water to Appellants’ cattle that would allow the water gaps to be ehnnnated The
alternative methods of providing water to the Appellants’ cattle are feé.siblé_;u:ld' the DOE
proposal was free to the Appellants. oW

19) Ahy conclusion herein which may be deemed a finding is hereby adopted as such. -~ |
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CONCLUSIONS OF LAW

'ﬁeﬁ.Heaﬁng Examiner, having duly considered the matter and all testimony and evidence

prtasented at the pubhc hearing and submitted while the record was open, makes the

follo'mng conclustons

1} The Heanr_xg. Exann_ne_r has jurisdiction over the parties and the subject ntatter of this
appeal pur;s.uant.“ft)ﬁ_:s..l.;aéit County Code 14.06.160.

2) The Appellantsﬂ have theburden of establishing by a preponderance of the evidence that
the decision (the Nottce) 13 ..c::itﬁagr-ty erroneous. Hearing Examiner rule 3.17.

3) In determining whether the .ttpp'ea'ljs.t.iOuld be granted and whether the County’s decision is
clearly erroneous, the Hearing . Exa:rmner looks at whether Appellants have violated SCC
14.24.120(4)(a)(i) and the apphcable NRCS conservation standards.

a. SCC 14.24.120(4)(a)(i} states that “Acccss to a watercourse for livestock watering
and/or stream crossings shall be 11rn1t¢d to only the amount of time necessary for
watering and/or crossing a watercoursé. Ltvestock frgtering facilities or access shall
be constructed consistent with applicable NRCSconservahon practice standards, . . .”

b. The applicable standard is number 575, (also idétltiﬁed a; .*;WA 575-1") Animal
Trails And Walkways, which standard states, in part Water éab_s can be used to
provide or improve controlled access to water. . . . Watergapswﬂl not be
recommended where the water body is or could be impaired by llvestock 1mpacts
(fecal coliforms, pathogens or sediments) . .. Water gaps will only. be c0n31dered
after all feasible alternative water sources have been considered and found_ to got bg
feasible.” | 7
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' 4) The enforcement actions of the Washington DOE is a separate action and not directly
| :"'"_:“..:ai;plieable to the present appeal. The County’s enforcement action that is now on appeal is
not a water quallty 1ssue.

3) Appellants rehance on RCW 90.22.040 is misplaced. The statute does not supersede or
1nva11date the actlons taken by the County.

6) Appellants have n'q_t_demonstrated that the alternatives offered to the water gaps are not
feasible. .

7) The water gaps on;Appellaﬂté? property do not meet the applicable NRCS standards.

8) The Appellants have not estabhshed by a preponderance of the evidence that the decision
(the Notice) is clearly erroneous

9) The 2005 Notice of Violation is notthe determination that is before the Hearing Examiner
and the Appellants’ argument that t.h"'e.fe is only_"dﬁe parcel identified in the notice does not
void the actual decision that is on appeal. s f;
Based on the foregoing findings and conclueieﬁsi;"t_._ﬁe"Heaﬁng Examiner now makes the

following: .. .

DECISION

The appeal is DENIED.

. Stgned Ja'ifnuary'"_:. 7 . 2008
c."rf&(f)’ms)CMOSER, T

Skagit County Hearing Examiner, Pro Tem
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