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LAND TITLE OF SKAGIT COUNTY
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THIRD PARTY LENDER AGREEMENT

THIS THIRD PARTY LENDER AGREEMENT (Agreement) is dated this __28th _ day of
October __, 2008, by and between California Bank: & Trust, (Third Party Lender) whose
address is 2399 Gatewa\v Qaks Drive, Suite 110, Sacramento. CA 95833 , and Ameritrust CDC ,
(CDC) whose address is 1420 5th Avenue, Suite 2200 Seattle WA 9810]

RECITALS e

. As described in the “Authorization for Debenture Guarantee (SBA 504 Loan),” as amended
(Authonzatmn) and as detailed below, the Third Party Lender-will provide term financing (Third
Party Loan), and the CDC will provide a loan (the 504 Loan) funded by a debenture issued by the
CDC and guaranteed by the U.S. Small Business Administration (SBA), to-Borrower and Operating
Company, if any, identified below (collectively, Borrower) for purposes-of financing the Project
described in the Authorization, which involves the acquisition and/or improvement of the real and/or
personal property described below, and in Exhibit A attached hereto and 1ncorporated herem by
reference(Project Property): R
AF #200710110070and #0OBWOT10093

SBA Loan #: 29762760-10

SBA Loan Name: Boo-Shoot Gardens LLC

Borrower. Red Sage Lands LLC

Operating Company (if any): Boo-Shoot Gardens LLC

Third Party Loan Amount: $ 1,065,000.00

Term of Third Party Loan: Twenty-Five (25) Years

If Real Property -- Project Property Address:
Street address: 17618 Dunbar Road
City, State, Zip code: Mount Vernon, WA 98273
Attach Legal description as Exhibit A
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.- 1f Personal Property: Describe property, including name of manufacturer, name of
. .~equipment, and applicable serial number(s) or other identifving numbers for property
© _-valued at $5000 or more. If needed, attach a more complete description as Exhibit A.

2. The parties have required the Borrower to grant liens or security interests in the Project Property to
secure the separate loans advanced by the parties (Common Collateral), and the lien or security interest
held by CDC. {CDC Lien) will be junior and subordinate to the lien or security interest held by the
Third Party _Lende_r {Third Party Lender Lien), unless CDC and SBA agree otherwise in writing.

TERMS AND CONDITIONS

In consideration ofthe. above factual recitals, the mutual agreements set forth below, and for
other good and valuable’ conmderaﬁon the receipt and sufficiency of which are hereby acknowledged,
the parties agree as follows

1. Amount of Thlrd Party Loan. The Third Party Lender represents that the Third Party
Loan is fully advanced and does ﬁ_ot"anc_l will not exceed the amount allowed in the Authorization.

2. Subordination of 504 LoanCDC agrees to make the 504 Loan to the Borrower,
subject to SBA’s approval, and accept a junior and subordinate position in the Common Collateral
upon the condition that Third Party Lender executes this Agreement and makes the Third Party Loan.

3. Accurate Information. The Third Party Lender warrants and represents that all
information provided o CDC, including, without limitation, all information regarding the Borrower’s
financial condition, is accurate to the best of its knowledge and-that Third Party Lender has not
withheld any material information. Third Party Lender acknowledges that for purpose of this
transaction, CDC is acting on behalf of the SBA, an agency in the United States Government, except
that SBA accepts no liability or responsibility for any wrongful act or omission by CDC. Third Party
Lender further acknowledges that any false statements to CDC can be considered a false statement to
the SBA, and that CDC and the SBA are relying upon the 1nfonnat10n submltted by the Third Party
Lender. R

4. Waiver of Provision Not to Encumber Common C‘Qﬂateral. “If any of the Third Party
Lender's documents evidencing the Third Party Loan and/or Third Party Lender Lién contain
provisions that prohibit further encumbrances on the Common Collateral or subordinate debt by the
Borrower or which restrict Borrower®s ability to assign its lease on, or rents, incorie or proﬁts
from, the Common Collateral, then Third Party Lender waives its right to enforce suchi provnswns as
they may apply to the 504 Loan and the CDC Lien.

5, Compliance with 504 Loan Program Requirements. Third Party Lender agrees that
all documents evidencing the Third Party Loan and the Third Party Lender Lien will comp]y with the
504 Loan Program requnrements as established by the SBA and including those identified int the . .
following subparagraphs, and in the event that it is determined that one or more of the provisions.in. =~ .
such documents do not comply with any of these 504 Loan Program requirements, Third Party Lender o
agrees to waive the right to enforce all such provisions. o

MR
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R a. No Open-Ended Features and No Future Advances. The Third Party Loan
~~'must not be open-ended. After completion of the project, the Third Party Lender may not
--make future advances under the Third Party Loan except expenditures to collect the amounts
“due the Third Party Loan notes, maintain collateral and protect the Third Party Lender’s lien
position on the Third Party Loan.

b~ No Early Call or Demand Provisions. Third Party Lender agrees that Third
Party Loan documents must not contain any early call feature or permit the Lender to make
demand pr:q__r to maturity unless the loan is in default.

“¢.” . NoCross-Collateralization. Third Party Lender agrees that the Common
Collateral is not now, and will not be in the future, security for any other financing provided
by Third Party. Iender to Borrower other than the Third Party Loan in a superior position to
that of the CDC” llen unléss authorlzed in writing by CDC and SBA.

d. No--Cross—Df_:fault. During the term of the Third Party Loan, Third Party
Lender will not exercise’any cross-default, "deem at-risk,” or any other provisions in
documents evidencing the Third Party Loan or Third Party Lender Lien which allow Third
Party Lender to make demand prict to maturity unless the loan is in default.

€. Maturity and Balloon Payments. The Third Party Loan has a term of at
least 7 years when the 504 loan'is fér.-a' term of 10 years and 10 years when the 504 loan is
for 20 years. If there is more than one Third Party Loan, an overall 1oan maturity must be
calculated, taking into account the maturities and amounts of each loan. If there is a
balloon payment, it must be clearly identifi ed m the Authorlzatlon

f. Reasonable Interest Rate:. The Thn'd Party Lean has a reasonable interest
rate which does not and will not exceed the'maximum interest rate for Third Party Loans
from commercial financial institutions as published perlodlcally by SBA in the Federal
Register and in effect as of the date of this Agreement :

6. No Preference. No Third Party Lender shail establlsh a preference beyond its rights
as a senior lender on the Third Party Loan without the prior written consem of CDC/ SBA. See 13
C.F.R. §120.10 for a definition of preference,

7. Notice of Default under the Third Party Loan. In the event of “a default under the
Third Party Loan or Third Party Lien, Third Party Lender must give CDC and SBA written notice,
referencing the loan number for the 504 loan, of such default within thirty (30) days of the event of
default and at least sixty (60) days prior to Third Party Lender's foreclosure upon the Common
Collateral.

8. Certification as to Default Interest Rate as Against Borrower. Third Party 'Lend'éri
may not escalate the rate of interest upon default to a rate greater than the maximum rate published by_ -,
SBA in the Federal Register from commercial financial institutions in effect as of the date of this".

Agreement. SBA will only pay the interest rate on the note in effect before the date of Borrower s o "

default.

‘mlOOB’l 'lOEOﬂ 0?2
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I Subordination to 504 Loan and CDC Lien, of Amounts Attributable to Default
‘Provisions.

S The term "Default Charges" used in this paragraph includes, but is not limited
L to, prepayment penalties, late fees, other default charges, and escalated interest after default
E .du@ under the Third Party Loan.

b. . To the extent the Third Party Lender Lien sccures any amounts attributable to
Default Charges which may exist in the Third Party Loan and Third Party Lender Lien, Third
Party Lender Li¢n is and will be subordinate to the 504 Loan and the CDC Lien. This
subordination applies. only to CDC and SBA and their successors and assigns, and in no event
shall be appllcable to Borrower or any guarantor of the Third Party Loan.

c. ln the svent of default under the Third Party Loan, CDC or SBA may bring
the Third Party Loan current or may acquire the Third Party Loan secured by the Third Party
Lender Lien. Third-Party Lender agrees that in either of these circumstances, the amount to
bring the Third Party Foan current or the purchase price of that loan will be net of all amounts
attributable to the Default Charges so-subordinated to the 504 Loan and the CDC Lien. Third
Party Lender further agrees that if it receives from CDC/SBA any amounts attributable to such
Default Charges, Third Party Lender holds such funds fit trust for SBA and will remit such
funds to SBA as soon as possible,“Should CDC or SBA not purchase the Third Party Loan
but rather bring the Third Party loan cutrent, Default Charges on the Third Party Loan may
remain due and owing from the Borrc_)wer

X 10 Liquidation. In the event that either the Third Party Loan or the 504 Loan is
declared in default, Third Party Lender and CDC and SBA agree to cooperate in liquidating and/or
selling the Collateral. Third Party Lender agrees to (a) acceptia U.S. Treasury check(s) in
connection with any purchase of Third Party Lendet’s note or any foreclosure or liquidation bid by
CDC or SBA; (b) to provide CDC and SBA with the loan payment status, loan payment history,
and an itemized payoff statement of the Third Party Loan; (<) to prowde CDC and SBA with
copies of any appraisals, environmental investigations, or title examinations or searches of the
Collateral conducted by or for Third Party Lender; and (d) to providé any other information about
Borrower or the Third Party Loan requested by CDC and SBA in-writing. *

11. Waiver of Right to Indemnification by SBA or CDC. .. 1f Third Party Lender's
documents contain provisions granting Third Party Lender the right to indemnification by subsequent
owners of the Project Property, then Third Party Lender waives its right toenforce such provisions
against SBA or CDC in the event SBA or CDC acquires title to the Project Property through
forectosure of the CDC Lien, acceptance of a deed in lieu of foreclosure, or otherw:se

X 12 Bank Regulatory Issues. [If Third Party Lender is regulated by one. of the Federal
functional regulators (Comptroller of the Currency, Federal Deposit Insurance Corp_or_atlon, Ofﬁ_oe
of Thrift Supervision, or National Credit Union Administration), Third Party Lender represents that.
it is subject to the Joint Final Rule on Customer Identification Programs (CIP) in 31 CE.R. .
103.121 and that it or its agent will perform with respect to the Borrower the specified
requirements of its CIP.

W

SBA Form 2287 {August 2007) Skagit County Auditor

11/7/2008 Page 4 of 10 3:48PM




o 13, No Implied Third Party Beneficiaries.  To the extent there is a conflict between this
‘Agreement and any provision in any agreement either Party may have with a third party, including but
- notlimited to, Borrower, the terms and conditions in this Agreement shall supercede any such
“provision. The partics agree that SBA may enforce this agreement as a third party beneficiary, and

further agree that this Agreement shall not grant any right, benefit, priority, or interest to any other

third party; ':i:_nc'luding but not limited to, Borrower and Guarantor(s).

147 Successors and Assigns. This Agreement will inure to the benefit of and bind the
respective parties-to this Agreement, and their successors and assigns, including any party acquiring
the Third Party Loan and “‘I'hird Party Lender Lien by sale, ass1gnment or other transfer from Third
Party Lender. Thlrd Party ‘Lender agrees that CDC may assign this Agreement to the SBA, and
waives all rights to contest such aSSLgnment

15. Federal Law When SBA is the holder of the foan instruments evidencing the 504
Loan and any security for. that loan (including but not limited to the CDC Lien on the Common
Collateral), this Agreement and all stich-instruments will be construed in accordance with Federal law.
CDC or SBA may use local or-state precedures for purposes such as filing papers, recording
documents, giving notice, foreclosing liens,-and other purposes, but by using these procedures, SBA
does not waive any federal immunity Trom Jocal or state control, penalty, tax, or liability. The Third
Party Lender may not claim or assctt against SBA any local or state law to deny any obligation of
Borrower, or defeat any claim of SBA with respect to the 504 Loan.

16. Termination: This document_. will be released and terminated upon the payment in full
of either the Third Party Loan or the 504 loan and all costs related thereto.

17. Counterparts.  This Agreement may be executed in any number of counterparts,
each of which will be deemed an original, and all of. Wthh together constitute one and the same
instrument. ; :

18. Validity of Provisions.  In the event that any prov1s10n of this Agreement is deemed
invalid by a court of competent jurisdiction, all other pr0v1510ns of th]S Agreement shall remain valid
and enforceable. e,

19. Revision of this Agreement.  Both Third Party Lender and €DC agree that this
Agreement is a standard SBA Form, and, as such, neither party has authortty to'modify or delete any
provision in this Agreement, or add any additional provisions, without prior wrltten authonzatlon from
the SBA. : S

T
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720, Authority to Execute Agreement.  The persons signing below certify that they have
_ been duly authonzed to execute this Agreement on behalf of their respective party.

LENDER S
Cahforma Bank & Trust

By: /M - >,
Print Namg: Debi Stytz / 3

Title: Vice President -~

CERTIFIED DEVELOPMENT COMPANY (CDC):
Ameritrust CDC

b Amshia %\mwooﬂ

Print Name Andrea Sherwood
Title: Vice President

ASSIGNMENT T(_‘_)"_fsBA
CDC assigns this Third Party Lender Agreement to SBA. -

By: LQ{/V[M Q/I/UIIWOOGQ Date O ZQ Og

Typed Name: ___Andrea Sherwood i authorlzed officer of CDC.
Attest: N/A D

[Notary’s Acknowledgments on Following Page(s)]

WU
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 CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

e Stafe___bf Qa’f'ifomia
Couhty-of Sacramento

on October 29, 2008 before me, William C. Simms, Notary Public, personally appeared

Debi Stytz

wnu.mc SIMMS
Commission # 1693177
Notary Pubille - Catiformia f

Sacramento County
MVCOM"' EKDlleSBD!l zm_

OPTIONAL

who proved to me on the basis of satisfactory
evidence to be the person(s) whose name(s) isfare
subscribed to  the within  instrument and
acknowledged to me that he/she/they executed the
same in his/her/their authorized capacity(ies), and
that by his/herftheir signature(s) on the instrument
the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the
laws of the State of California that the foregoing
paragraph is true and correct

WITNESS my hand and official seal.

Signature of Notary Public

Though the inforration below s not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent removal and reattachment of this form to another document.

Description of Attached Document

Title or Type of Document:

Document Date: 10/28/08

3™ Party Lender Agreement

Signer(s) Other Than Named Above:

Number of Pages: 9

Capacity(ies) Claimed by Signer(s)

Signer's Name:

Indéividual
Corporate Officer
Title(s):

]

|

] Partner -- [] Limited [] General
(1 Attorney-in-Fact

] Trustee

] Guardian or Conservator
(] Other:

Signer Is Representing:

RIGHT THUMBPRINT

OF SIGNER

Signer's Name: __

O individual S
[] Corporate Ofﬂcer g

Title(s):
O Partner -- [] lelted E] General
(1 Attorney-in-Fact
[] Trustee
[} Guardian or Conservator
] Other:

RIGHT THUMBPRINT
QF SIGNER

Signer Is Representing:

2008110”0102
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STATE, OF WASHINGTON
) ss.
)
[ certlfy that [ know or have satisfactory evidence that ANDREA SHERWOOD is person who

COUNTY OF KING
signed. this jnstrument and acknowledged it as the VICE PRESIDENT of AMERITRUST CDC, a
Washington non-profit corporation, to be the free and voluntary act of such entity for the uses and

purposes __méntiohe_d in the instrument
DATED th-i's;"z_sth"_day of October, 2008

\“\\\\\\mn“' oy
OEMy,,
= \\\\\\M 4’0 . ”"{4,’
- | - 7 .
£ <o, %% % NOTARY PUBLIC in and for the State
H 4 % A
Z G %3 % of Washington, residing at Kent.
% ’“.\;9.?' 2 "2 2 My appointment expires: May 7, 2012
% %‘% 1 F @ F
U gt & £
e or Wt &
", OrWN @i"}
""‘lm’\\u\m‘

)ss, - |

wledged it as the

COUNTY OF
I certify that | know drhave satisfactory evidence that
ig the person who signed this instrument and ac
of CALIFORNIA B & TRUST, a
of such entity for the uses apd purposes mentioned in the
, 2008,

corporation, to be the free and voluntary

instrument. ’
i day of /\ i

DATED this
[Print Name)] e\.-_-- - -

/ NOTARY PUBLIC in and for the Stat
. of
My appointment expires: A

HIVRIA SN

P4
Skagit County Auditor
8 of 10 3:48PM

11/7/2008 Page

SBA Form 2287 (August 2007)



EXHIBIT “A”
““A.. . LEGAL DESCRIPTION OF REAL PROPERTY:

Theﬁ" East ‘/z of the. Northwest Y of the Northeast % of Section 24, Township 34 North,
Range 3. East W M

EXCEPT ditch r1ght of ways
ALSO EXCEPT the followmg descnbed tracts:
1.) The Southeast ¥ of the Northwest ¥4 of the Northeast V4.

2.) Beginning at the Northeast_co’mer of said Northwest % of the Northeast %; thence West
along the North line of said Subdivision a distance of 208 feet; thence South parallel with
the East line of said Northwest ¥4 of the Northeast ¥ a distance of 224.42 feet; thence East
parallel with the North line of said Northwest % of the Northeast ' a distance of 208 feet
to the East line of said subdivision; thence North along the East line of said Northwest %
of the Northeast Y a distance of 224.42 feet to the point of beginning.

3.) The West 155 feet of the North 135 feet of that portion of the East 2 of the Northwest
Ya of the Northeast ¥ of Section 24, Township. 34 North, Range 3 East, W.M., lying South
of the Dunbar Road running along the North hne of sald subdivision.

4.) The South 83 feet of the North 238 feet of the West 155 feet of the East ' of the
Northwest 4 of the Northeast ¥4 of Section 24, Townsh1p 34 North Range 3 East, W.M.

TOGETHER WITH an easement for ingress, egress and utllme_s over-,_under and across the
East 20 feet of the West 175 feet of the North 155 feet of that portlén of the East 2 of the
Northwest V4 of the Northeast ¥4 of Section 24, Township 34 North Range 3 Bast, W.M.,
lying South of the Dunbar Road.

Situate in the County of Skagit, State of Washington.

T
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EXHIBIT “A”
[CONTINUED]

B..:_. DESCRIPTION OF PERSONAL PROPERTY COLLATERAL:

ALL EQUIPMENT ACQUIRED WITH THE PROCEEDS OF AN INTERIM LOAN IN THE
AMOUNT OF '$745,500.00 AND A PERMANENT LOAN IN THE AMOUNT OF $1,065,000.00
MADE BY CALIFORNIA BANK & TRUST, AS DESCRIBED IN THAT CERTAIN
AUTHORIZATION FOR DEBENTURE GUARANTEE DATED SEPTEMBER 10, 2007, SBA
LOAN # 29762760-10, TOGETHER WITH ALL REPLACEMENTS AND SUBSTITUTIONS
THEREOF, INCLUDING WITHOUT LIMITATION THE FOLLOWING:

1. Two ALFA Medloal 20 x 20 x 38 Gravity Air Removal Systems (no serial no.).

2. One Hot Seal HS 3040'L-Bar Sealer (no Serial na.).

3. One Jackson TempStar Commer(:]al Dishwasher, Model No. JACTEMPSTAR SN 1054,

4. Five AndPro Model DCA D. C drive automatic Mono-Rail Overhead Model watering
booms (no serial no. )

5. Three AndPro Model DCA D C drive automatic Dual-Rail Overhead Model watering
booms (no serial no.).” '

6. One TrueLeaf Heating System (no sena] no.).

L
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