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DEED OF TRUST, ASSIGNMENT OF LEASES
AND RENTS AND SECURITY AGREEMENT

BURLINGTON RETAIL, LLC, a
Washmgtou hm1ted liability company

BORROWERJGRANTOR
| TO  ERET AMERICAN TITLE GO.

FIRST AMERICAN FITLE INSURANCE COMPANY,
AS TRUSTEE q O@ / Lg— {

FOR THE BENEFIT OF

CIBC INC,,
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DATED: AS OF JUNE 15 2007
Property Location: Sponsman s WarehouSé .
2000 South Burlington Boulevard
Burlington, Washmgton 98233

Abbreviated Legal Lotl “Sportsmans Plaza Bmdmg

Description: Site Plan”

APN: 8063-000-001-0000 (P123949)
County: Skagit

State: Washington
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THIS DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS AND SECURITY
' AGREEMENT (this “Deed of Trust”) is made as of the 25 day of June, 2007, by BURLINGTON
RETAIL, LLC, a Washington limited liability company, grantor (“Borrower”), whose address is 8129
Lake . Ballinger. Way, Suite 104, Edmonds, Washington 98206, to FIRST AMERICAN TITLE
INSURANCE COMPANY, as trustee (“Trustee”), whose address is 210 Fourth Avenue, Suite 800,
Seattle, Washington 98121 for the benefit of CIBC INC., a Delaware corporation, as beneficiary
(“Lender”), whose address is Attn: Real Estate Finance Group, 300 Madison Avenue, 8th Floor, New
York, New York 10017:

WITNESSETH:

THAT FOR THE PURPOSES OF SECURING:

n A loan (the “Loan”) by Lender to Borrower in the original principal amount of SEVEN
MILLION NINE HUNDRED FORTY THOUSAND AND 00/100 DOLLARS ($7,940,000.00)
together with interest thereon evidenced by that certain promissory note (such promissory note, together
with any and all renewals, modlﬁcatlons, consolidations and extensions thereof, is hereinafter referred to
as the “Note™) of even date W1th thlS Deed of Trust, made by Borrower to the order of Lender in like
amount; s :

(2) The full and prompt payment and performance of all of the provisions, agreements,
covenants and obligations herein contained and contained in any other agreements, documents or
instruments now or hereafter evidencing, guarantying, securing or otherwise relating to the indebtedness
evidenced by the Note, whether executed or delivered by Borrower or by any indemnitor or guarantor
with respect to any obligation of Borrower under the Loan Documents {each, hereinafter, an
“Indermmitor”), as defined herein, or jointly and scverally (the Note, this Deed of Trust, and such other
agreements, documents and instruments, together with any- and all renewals, amendments, extensions and
modifications thercof, are hereinafter collectively referred to as the “Loan Documents™) excluding only
the obligations pursuant to that certain Hazardous Substances Indemmty Agreement by Borrower and
Indemnitor, jointly and severally, for the benefit of Lerider (the: “Hazardous Substances Indemnity™), and
the payment of all other sums covenanted in the Loan Documénts to be paid;

3 Any and all additional advances made by Lender-to protect or preserve the Property (as
defined herein) or the lien or security interest created hereby onthe Propesty, or for Taxes and Other
Charges {each as defined in Section 1.5) or Insurance Premiums (as defined in Sectton 1.6) as hereinafter
provided or for performance of any of Borrower’s obligations hereunder “or under the other Loan
Documents or for any other purpose prowded herein or in the other Loan Documents (whether or not the
original Borrower named herein remains the owner of the Property at the time of such advances), and any
and all costs and expenses incurred by Lender hercunder in performing the obligations required to be
performed by Borrower or otherwise incurred by Lender pursuant to the terms of this Deed of Trust,
together with interest on cach such advance, cost or expense (which interest shall accrue at the Default
Interest Rate (as defined in the Note) from the date such amounts are advanced or paxd by Lender unt11 the
date repaid by Borrower); and o

) Any and all other indebtedness now owing or which may hereafter be owmg by Borrower
to Lender in connection with the Loan, the Loan Documents and/or the Property, including,. W1thout
limitation, all prepayment fees, however and whenever incurred or evidenced, whether express or™
implied, direct or indirect, absolute or contingent, or due or to become due, and all. renewals
modifications, consolidations, replacements and extensions thereof; o
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© 7 (All of the sums referred to in Paragraphs (1) through (4) above are hercin sometimes referred to
as the "Obligations")

and for and ih consideration of the sum of Ten and no/100 Doilars ($10.00), and other valuable
consideration, the receipt and sufficiency of which are hereby conclusively acknowledged, BORROWER
HAS IRREVOCABLY GRANTED, BARGAINED, SOLD and CONVEYED, and by these presents does
GRANT, BARGAIN, SELL and CONVEY, unto Trustee, in trust, with power of sale, in all of
Borrower’s estate; right, title and interest in, to and under any and all of the following described property,
whether now owned or hereafter acquired (collectively, the “Property”):

A. All that certam real property referenced on the cover page of this Deed of Trust and more
particularly described on Exhibit A attached hereto and incorporated herein by this reference (the “Real
Estate™), together with all of the casements, rights, privileges, franchises, tenements, hereditaments and
appurtenances Nnow or hereafier thereunto belonging or in any way appertaining and all of the estate, nght
title, intercst, claim and demand whatsoever of Borrower therein or thereto, either at law or in equity, in
possession or in expectancy, now or ]:_l_e__rcafter acquired;

B. All structurés Bﬁildingé and improvements of every kind and description now or at any
time hereafter located or placed on the Real Estate (the “Improvements”);

C. All furniture, furmshmgs, ﬁxtures, goods, equipment, inventory or personal property
owned by Borrower and now or hereafter located on, attached to or used in and about the Improvements,
including, but not limited to, all machines; engines, boilers, dynamos, elevators, stokers, tanks, cabinets,
awmngs screens, shades, blinds, carpets, draperies, lawn mowers, and all appliances, plumbing, heating,
air conditioning, lighting, ventilating, refrigerating, disposal and incinerating equipment, and all fixtures
and appurtenances thereto, and such other goods and chattels and personal property owned by Borrower
as are now or hereafter used or fumished in operating the Improvements or the activities conducted
therein, and all building materials and equipment hereafter situated on or about the Real Estate or
Improvements, and all warranties and guaranties™ rclatmg thereto, and all additions thereto and
substitutions and replacements therefor (exclusive of any of the foregomg owned or leased by tenants of
space in the Improvements); .

D. All casements, rights-of-way, strips and gores of lahd vaults, streets, ways, alleys,
passages, sewer rights, air rights and other development rights now or hereafter located on the Real Estate
or under or above the same or any part or parcel thereof, and all estates; rlghts ‘titles, interests, tenements,

hereditaments and appurtenances, reversions and remainders whatsoever, in any way belonging, relating
or appertaining to the Real Estate and/or Improvements or any part thereof, or which hercafter shall in any
way belong, relate or be appurtenant thereto, whether now owned or hereafter acqmred by Borrower;

E. All water, ditches, wells, reservoirs and drains and all watcr dltch well ‘reservoir and
drainage rights which are appurtenant to, located on, under or above or used in connection with the Real
Estate or the Improvements, or any part thereof, whether now existing or hereafter: created or. acqutred

F. All minerals, crops, timber, trees, shrubs, flowers and Iandscapmg features now or
hereafter located on, under or above the Real Estate; : : -

G. All cash funds, deposit accounts and other rights and evidence of nghts to cash now or" -
hereafter created or held by Lender pursuant to this Deed of Trust or any other of the Loan Documents, -
including, without limitation, all funds now or hereafter on deposit in the Impound Account, as-defi ned’
in Section 1.6, and in the reserves required pursuant to Section 1.28 (all such funds, together thh the"___.
Impound Account, collectively, the “Reserves™); o
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. H. All leases (including, without limitation, oil, gas and mineral leases), that certain lease

' dated September 30, 2006 between Borrower, as landlord, and Sportsman’s Warchouse Inc., a Utah
_corporatwn as tenant (the “Sportsman’s Warchouse Lease”) for the entire Property, subleases, licenses,
concessions and occupancy agreements of all or any part of the Real Estate or the Improvements now or
hereafter enterod into and any guaranty thereof (each, a “Lease” and collectively, the “Leases”) and all
rents, royalties, issues, profits, revenue, income, claims, judgments, awards, settlements and other benefits
(colleétively, the-“Rents and Profits”} of the Real Estate or the Tmprovements, now or hereatter arising
from the use or enjoymcnt of all or any portion thereof or from any present or future Lease or other
agreement pertammg thereto or arising from any of the Contracts (as hereinafter defined) or any of the
General Intangibles (as hereinafter defined) and all cash or securities deposited to secure performance by
the tenants, lessees; subtenants, sublessees or licensees, as applicable (each, a “Tenant” and collectively,
the “Tenants”), of their'obligations under any such Leases, whether said cash or securities are to be held
until the expiration of the.terms of said Leases or applied to one or more of the installments of rent
coming due prior to the explratmn of sa1d terms, subject to, however, the provisions contained in Section
1.9 hereinbelow; .

L All contracts and agreements now or hereafter entered into relating to the ownership or
operation or management of the Real ‘Estate or the Improvements or any portion of either of them
{collectively, the “Contracts™): mcludmg, without limitation, management agreements, franchise
agreements, co-tenancy agreements; sérvice ‘Gontracts, maintenance contracts, equipment leases, personal
property leases and any contracts or documents relating to construction on any part of the Real Estate or
the Improvements (including plans, drawings, surveys, tests, reports, bonds and governmental approvals)
or to the management or operation of any part of the Real Estate or the Improvements and any and all
warranties and guaranties relating to the Real Estate or the Improvements or any fixtures, equipment or
personal property owned by Borrower andl6cated on and/or used in connection with the Property,
together with all revenue, income and other’ benefits thereof and all claims, judgments, awards and
settlements arising thereunder; < -

1. All present and future monetary dép_osits--gi'veo_ to any public or private utility with
respect to utility services furnished to any part of the Real Est'atebr-the Improvements;

K. All present and future funds, accounts, mstruments accounts receivable, documents,
causes of action, claims, general intangibles (including W1thout llmltat:lon trademarks, trade names,
servicemarks and symbols now or hereafter used in connection with-any part-of the Real Estate or the
Improvements, all names by which the Real Estate or the Improvements may be operated or known, all
rights to carry on business under such names, and all rights, interest and privileges which Borrower has or
may have as developer or declarant under any covenants, restrictions or declarations now or hereafter
relating to the Real Estate or the Improvements) and all notes or chattel paper' now or hercafter arising
from or by virtue of any transactions related to the Real Estate or the Improvements (collectwely, the
“General Intangibles™); : _

L. All water taps, sewer taps, certificates of occupancy, permits,-licenses; franchises,
certificates, consents, approvals and other rights and privileges now or hereafter obtamcd in connection
with the Real Estate or the Improvements and all present and future warranties and guarantles relatmg 1o
the Improvements or to any equipment, fixtures, furniture, furnishings, personal property or components
of any of the foregoing now or hereafter located or ipstalled on the Real Estate or the Improvements

M. All building materials, supplies and equipment now or hercafter placed on the Real Estate E
or in the Improvements and all architectural renderings, models, drawings, plans, specifications; studles" _
and data now or hereafier relating to the Real Estate or the Improvements, '
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N. Any ipsurance policies or binders now or hereafter relating to the Property including any
' uneamed prermums thereon;

'0 ~All proceeds, products, substitutions and accessions (including claims and demands
therefor) of the ‘conversion, voluntary or involuntary, of any of the foregoing inte cash or liquidated
claims; including, without limitation, proceeds of insurance and condemmation awards and proceeds of
refunds.of any Taxes or Other Charges with respect to any period from and after the date hereof until the
Loan is mdefeasrbly pald or defeased in full; and

P. All other or greater rights and interests of every naturc in the Real Estate or the
Improvements and in. the possession or use thercof and income therefrom, whether now owned or
hereafter acquired by Borrower

TO HAVE AND TO HOLD the Property unto Trustee, its successors and assigns forever, and
Borrower does hereby bind itself, its successors and assigns, to WARRANT AND FOREVER DEFEND
the title to the Property unto Trustee. agamst every person whomsoever lawfully claiming or to claim the
same or any part thereof. .

ARTICLE I.
COVENANTS OF BORROWER
For the purpose of further secunng the Obhgatlons and for the protection of the security of this
Deed of Trust, for so long as the Obhganons of - any part thereof remains unpaid, Borrower covenants and

agrecs as follows:

Section 1.1.  Warranties of Borrower. - Borrower, for itself and its successors and
assigns, does hereby represent, warrant and covenant to and with Lender, its successors and assigns, that:

(a) Organization and Existence. Borrower is'diﬂy organized and validly existing as a
limited liability company in good standing under the laws of the State:of Washington and is qualified to
do business in all other jurisdictions in which Borrower is tra.nsactmg busmess

(b)  Authorization. Borrower has the power and authonty to execute, deliver and
perform the obligations imposed on it under the Loan Documents and to consummate the transactions
contemplated by the Loan Documents and has taken all necessary actions .in furtherance thereof
including, without limitation, that those partners or members of Borrower whose approval is required by
the terms of Borrower’s organizational documents have duly approved the transactions contemplated by
the Loan Documents and have authorized execution and delivery thereof by the respectrve signatories, To
the best of Borrower’s knowledge, no other consent by any local, state or federal agem:y is required in
connection with the execution and delivery of the Loan Documents. o

{©) Valid Execution and Deliverv. All of the Loan Documents requmng execunon
by Borrower have been duly and validly executed and delivered by Borrower, A :

(D Enforceability. All of the Loan Documents constitute valid, legaI and bmdmg_
obligations of Borrower and are fully enforceable against Borrower in accordance with thelr terms )
subject only to bankruptey laws and general principles of equity. G

(e) No Defenses. The Note, this Deed of Trust and the other Loan Documents are .
not subject to any right of rescission, set-off, counterclaim or defense, nor would the operation of any of

.
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L the' terms. of the Note, this Deed of Trust or any of the other Loan Documents, or the exercise of any right

' thélje_;under, render this Deed of Trust unenforceable, in whole or in part, or subject to any right of
rescission,-set-off, counterclaim or defense, including the defense of usury.

_ (i) Defense of Usury. Borrower knows of no facts that would support a claim of
usury to defeat or avoid its obligation to repay the principal of, interest on, and other sums or amounts due
and payable uhdei‘ the Loan Documents,

(g) “No_Conflict/Violation of Law. The execution, delivery and performance of the
Loan Documents by.the Borrower will not cause or constitute a default under or conflict with the
organizational docu_ment_s ‘of. Borrower, any Indemnitor or any Constituent Entity (as defined in
Section 1.27) of either of them. The execution, delivery and performance of the obligations imposed on
Borrower under the Loan Documents will not cause Borrower or any Indemnitor or any Constituent
Entity of either of them to be ifi default, including after due notice or lapse of time or both, under the
provisions of any agreemment, judgment or order to which Borrower or any Indemnitor or any Constituent
Entity of either of them is a party or by whlch Borrower or any Indemnitor or any Constituent Entity of
either of them is bound. 2

(h) Compliatice "With Applicable Laws and Regulations. All of the Improvements
and the use of the Property by the Borrover. comply with, and shall remain in compliance with, all
applicable statutes, rules, regulations and“private covenants now or hereafter relating to the ownership,
construction, use or operation of the Property, including all applicable health, fire and building codes, and
all applicable statutes, rules and regulations pertaining to requirements for equal opportunity, anti-
discrimination, fair housing, environmental protection, zoning and land use (collectively, “Applicable
Laws™). There is no evidence of any illegal-activities relating to controlled substances on the Property.
All certifications, permits, licenses and approvals, including, without limitation, certificates of completion
and occupancy permits required for the legal use, occupancy.and operation of the Property for the use
currently being made thercof have been obtained and are in full force and effect. All of the Improvements
comply with all material requirements of any applicable zonmg and subdmswn laws and ordinances.

(i) Consents Obtained. All consents, approvals authonzatlons, orders or filings
with any court or governmental agency or body, if any; required for the execution, delivery and
performance of the Loan Documents by Borrower have been obtained or made.

M No Litigation. There are no pending actions, suits or prbcecdings, arbitrations or
governmental investigations against the Property, Borrower, any Indemnitor or any -Constituent Entity of
Borrower or any Indemnitor, whether pursuant to the Loan Documents or otherw1se, an adverse outcome
of which would materially affect the Borrower’s performance under the Note, the Deed of Trust or the
other Loan Documents. S

(k)  Tide. The Borrower has good and marketable fee simple title to the Property,
subject only to those matters expressly listed as exceptions to title or subordinate .matters_in-the title
insurance policy accepted by Lender in connection with this Deed of Trust (the “Title Insurance Policy™)
exceptmg therefrom all preprinted and/or standard excepiions (the “Permitted Excaptxons”) ‘The
posscssion of the Property has been peaceful and undisturbed and title thereto has not been disputed or
questioned to the best of Borrower’s knowledge. Further, Borrower has full power and lawful authority..
to grant, bargain, sell, convey, assign, transfer and mortgage its interest in the Property in the manner and :
form hereby done or intended. Borrower will preserve its interest in and title to the Property and will,
forever warrant and defend the same to Lender against any and all claims whatsoever and will forever_- e

warrant and defend the validity and priority of the lien and security interest created herein against the

claims of all persons and parties whomsoever, subject to the Permitted Exceptions. The foregoing
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L War;anty..of title shall survive the foreclosure of this Deed of Trust and shall inure to the benefit of and be

' e_ﬁfor._eeable by Lender in the event Lender acquires title to the Property pursuant to any foreclosure.

(l) Permitted Exceptions. The Permitted Exceptions do not and will not matenally
and adversely affect (1) the ability of the Borrower to pay in full the principal and interest on the Note in
a timely manner or (2) the use of the Property for the use currently being made thereof, the operation of
the Property a5 cu"rre_ntly being operated or the value of the Property.

(Il.l) “First Lien. Upon the execution by the Borrower and the recording of this Deed
of Trust, and upon the execution and filing of UCC-1 financing statements or amendments thereto, the
Lender will have a valid first lien on the Property and a valid security interest in all personal property
encumbered hereby, subject to no liens, charges ot encumbrances other than the Permitted Exceptions.

(n) ERISA “The Bomower has made and shall continue to make all required
contributions to all employee. ‘benefit plans and multi-employer plans, if any, and the Borrower has no
knowledge of any maierial liability which has been incurred by the Borrower which remains unsatisfied
for any taxes or penalties with respect to any employee benefit plan or any multi-employer plan, and each
such plan has been administéred in compliance with its terms and the applicable provisions of the
Employee Retirement Income Secunty Act of 1974, as amended (“ERISA”) and any other federal or state
law and shall continue {0 be qualifted ; ‘and tax—exempt to the greatest extent permitted thereunder. Other
than with respect to any such plans, Borrower is not an entity subject to regulation or restriction under
ERISA, and no assets of Borrower are “plan‘assets” (as defined in ERISA).

(o) Contingent Liabilities. Neither Borrower nor any Indemnitor has any known
material contingent liabilities, except for contingent labilities of any Indemnitor explicitly set forth on the
financial statements of such Indemnitor that were dehvered o Lendcr in connection with the Loan.

{(p)  No Other Obligations. The: Borrower has no material financial obligation under
any indenture, mortgage, deed of trust, loan agreement or other. agreement or instrument to which the
Borrower is a party or by which the Borrower or ‘the Property is otherwise bound, other than
(i) obligations incurred in the ordinary course of the operatlon of thc Property that do not violate
Section 1.27, and (ii) the Obligations. - _

@ Fraudulent Conveyance. The Borrower (1) hasnot entered into the Loan or any
Loan Document with the actual intent to hinder, delay, or defraud any creditor and (2) received
reasonably equivalent value in exchange for its obligations under the Loan Documents. Giving effect to
the Loans contemplated by the Loan Documents, the fair saleable value of the Borrower s assetls exceed
and will, immediately following the execution and delivery of the Loan Documients, exceed the
Borrower’s total liabilities, including, without limitation, subordinated, -unliquidated, disputed or
contingent liabilities. The fair saleable value of the Borrower’s assets is and ‘will, immediately following
the execution and delivery of the Loan Documents, be greater than the Borrower’s probable liabilities,
including the maximum amount of its contingent liabilities or its debts as such debts become absohste and
matured. The Borrower’s assets do not and, immediately following the execution and delivery of the
Loan Documents will not, constitute unreasonably small capital to carry out its business as'conducted or
as proposed to be conducted. The Borrower does not intend to, and does not believe that it will, incur
debts and liabilities (including, without limitation, contingent liabilities. and other commitments) beyond.
its abxhty to pay such debts as they mature (taking into account the timing and amounts to be payable on
or in respect of obligations of the Borrower). T

(r) Investment Company Act. Neither Borrower nor any Indemnitor is (1) an .~ .
“investment company” or a company “controlied” by an “investment comnany.” within the meaning of
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" the Investment Company Act of 1940, as amended; (2) a “holding company” or a “subsidiary company™

“ofa “holdmg company” or an “affiliate” of either a “hoiding company™ or a “subsidiary company™ within
the ' meaning of the Public Utility Holding Company Act of 1935, as amended; or (3) subject to any other
'f_edeml orstate l_aw or regulation which purports to restrict or regulate its ability to borrow money.

: (s) Access/Utilities. The Property has adequate rights of access to public ways and
is served by adequatc water, sewer, sanitary sewer and storm drain facilities, All public utilities necessary
to the continuéd use and enjoyment of the Property as presently used and enjoyed are located in the public
right-of-way - abutting the Property, or enter the Property via permanent easements not subject to
termination except with the consent of Borrower, and all such utilities are connected so as to serve the
Property without passmg over. other property. All roads, and access to such roads, necessary for the full
utilization of the Property. for its current purpose have been completed and dedicated to public use and
accepted by all governmental authorities or are the subject of access casements for the benefit of the
Property without any further condition or cost to Borrower or Tenant.

(t) Taxes Paid.. Borrower has filed all federal, state, county and municipal tax
returns required to have been filed by Borrower and has paid all taxes which have become due pursuant
to such returns or to any notice of assessment received by Borrower. Borrower has no knowledge of any
basis for additional assessment with respect-to-such Taxes and Other Charges. Further, the Property is
free from delinquent Taxes and Other Chargés.

(u) Single Tax Lot. The ReaI_IEstate consists of a single lot or multiple tax lots; no
portion of said tax lot(s) covers property other than the Real Estate or a portion of the Real Estate and no
portion of the Real Estate lies in any other tax lot.

v} Special Assessments. Except as disclosed in the Title Insurance Policy, there are
no pending or, to the knowledge of the Borrower, proposed ‘special or other assessments for public
improvements or otherwise affecting the Property, nor, to the knowledge of the Borrower, are there any
contemplated improvements to the Property that may result i in such special or other assessments.

(w) Intentionally Omitted.

x) Seigmic Exposure. Borrower has rev1ewecl the--seismic engineer’s report
regarding “probable maximum loss”, and knows of no material factual maccuracy or materially incorrect
assumption therein with respect to the Property. : :

3% Misstatements of Fact. No statement of fact made in the Loan Documents
contains any untrue statement of a material fact or omits to state any material fact.riccessary to make
statements contained herein or therein not misleading. There is no fact presently known to.the Borrower,
any Indemnitor or any Constituent Entity of Borrower or any Indemnitor which has not been disclosed
which adversely affects, or in the judgment of a reasonable person might adversely affect, the business,
operations or condition (financial or otherwise} of the representing party. Further, and in clarification of
the foregoing, all reports, certificates, affidavits, representations, statements and other data furnished by
or on behalf of Borrower, Indemnitor and each Constituent Entity of each of them to Lender, or their
respective agents, in connection with the Loan are true and correct in all material respects and do not omit
to state any fact or circumstance necessary to make the statements contained therein misleading, . .

(z) Condition of Improvements. The Property has not been damaged by fire, water,
wind or other cause of loss since the earlier to occur of the initial visit to or inspection of the Prdpefty by |
Lender or its agents in connection with the Loan. The Improvements are structurally sound, in good_...-----'
repair and free of defects in materials and workmanship and have been constructed and installed -in
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L substantlal compliance with the plans and specifications relating thereto. All ma}or building systems
" located within the Improvements, including, without limitation, the heating and air conditioning systems
_and__the electrical and plumbing systems, are in good working order and condition.

- (aa) No Insolvency or Judgment. Neither Borrower, nor any Indemnitor, nor any
Constituent Entity of Borrower or any Indemnitor, (a) has been or is currently the subject of or a party to
any completed of pending bankruptey, reorganization or insolvency proceeding, or {b) is currently the
subject of any judgment unsatisfied of record or docketed in any court of the state in which the Property is
located or‘in any other court located in the United States, The proposed Loan will not render the
Borrower or any gencral partner or member of Borrower insolvent. As used in this Deed of Trust, the
term “insolvent” means-that the sum total of all of an entity’s liabilities (whether secured or unsecured,
contingent or fixed; or liquidated or unliquidated) is in excess of the value of all such entity’s non-exempt
assets, i.e., all of the assets of the entity that are available to satisfy claims of creditors.

(bb) ‘No.Condemnation, No part of any property subject to the Deed of Trust has been
taken in condemnation or other like proceeding to an extent which would impair the value of the Property,
the Deed of Trust or the Loan or the useéfulness of such property for the purposes contemplated by the
loan application relating to the Loan (the "Loan Application™), nor is any proceeding pending, threatened
or known to be contemplated for the pamal or total condemnation or taking of the Property.

(cc)  No Labor or Mater:almen Claims. All parties furnishing labor and materials to
Borrower (or any predecessor-in-title) or-the Propérty have been paid in full and, except for such liens or
claims cxpressly disclosed in, and insured against by the Title Insurance Policy, there are no mechanics’,
laborers’ or materialmen’s liens or claims outstanding for work, labor or materials affecting the Property,
whether prior to, equal with or subordinate to‘the lien of the Deed of Trust.

(dd) No Purchase Options. No tenant; person party, firm, corporation or other entity
has an option, right of first offer, or right of first refusal, to purchase the Property, any portion thereof or
any interest therein, except as specificaily described in the Tltle Insurance Pohcy

(ee) Leases. The Property is not subJoot to "any leases, subleases, licenscs,
concessions or other agreements related to the leasing or renting of the Property or any portion thereof,
except as set forth on the Rent Roll (as defined herein). No pérson has-any possessory interest in the
Property or right to occupy the same, except pursuant to the Leases, Borrower “hereby represents that: (i)
Borrower has delivered a schedule (the “Rent Roll”) of all Leases affecting the Property, which accurately
and completely sets forth in all material respects for each Lease, the following: the name of the Tenant,
the Lease expiration date, extension and renewal provisions, cancellation and términation provisions, the
base rent payable and the security deposit held thereunder and any other material provisions of such
Lease, which Rent Roll is true, correct and complete as of the date hercof; and (11) the Borrower is the
owner and holder of the landlord’s interest under the Leascs, and there are no prior assignments of all or
any portion of the Leases or any portion of the Rents and Profits which are presently outstandmg and have
priority over the assignment of leases and rents contained herein in Section 1.9-given by’ Borrower to
Lender; and (iii) each Lease constitutes the legal, valid and binding obligation of Borrower and, to the
best of Borrower’s knowledge and belief, is enforceable against the Tenant thereunder; and (iv).no default
exists, or with the passing of time or the giving of notice or both would exist, under any- Lease which
would, in the aggregate, have a material adverse effect on Borrower or the Property; and (v) except as.
disclosed in writing in an estoppel certificate by such Tenant that has been delivered to and accepted by )
Lender in connection with the Loan, no Tenant has any offset or defense to the payment of rent underits,
Lease; and (vi) except as disclosed in writing in an estoppel certificate by such Tenant that has'been .~
delivered to and accepted by Lender in connection with the Loan, no Tenant has, as of the date hereof, .~
paid rent under its Lease more than onc (1) month in advance, and the rents under such Lease has not
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" been waived, released, or otherwise discharged or compromised; and (vii) all work to be performed by
" Borrowerunder each Lease has been substantiaily performed, all contributions to be made by Borrower to
the Tenant thereunder have been made and all other conditions precedent to each Tenant’s obligations
thereunder have been satisfied; and (viii) except as disclesed in writing in an estoppel certificate by such
Tenant that has been delivered to and accepted by Lender in connection with the Loan, each Tenant under
a Lease has entered into occupancy of the demised premises; and (ix) Borrower has delivered to Lender
true, correct-and’ complete copies of all Leases described in the Rent Roll; and (x) to the best of
Borrower’s, knowledge and belief, each Tenant is free from bankruptcy, reorganization or arrangement
proceedmgs or a general assignment for the benefit of creditors; and (xi) except as specifically described
in the Title Insurance. Policy, no Lease provides any party with the right to obtain a lien or encumbrance
upon the Property. supenor to the lien of this Deed of Trust.

(ff) ppralsal All information provided by or on behalf of Borrower to the appraiser
in connection with the appraisal of the Property prepared in connection with the Loan was true, correct
and complete in all materlal respects '

{gg) Boun'dagx_Linesf_,:All of the Improvements which were included in determining
the appraised value of the Propérty lie wholly within the boundaries and building restriction lines of the
Property, and except as specifically described in the Title Insurance Policy, no improvements on
adjoining properties encroach upon the'Propé'rty' and no easements or other encumbrances upon the Real
Estate encroach upon any of the Improvements m each case so as to affect the value or marketability of
the Property. : :

(hh)  Survey. The survey of the Property delivered to Lender in connection with this
Deed of Trust, has been performed by a duly licensed surveyor or registered professional engineer in the
jurisdiction in which the Pmperty is situated, is certified 10 the Lender, its successors and assigns, and the
title insurance company, and is in accordance with the most current minimum standards for title surveys
as determined by the American Land Title Association; with the signature and seal of a licensed engineer
or surveyor affixed thereto, and does not fail to reflect, any matenal matter affecting the Property or the
title thereto. : _

(i)  Forfeiture. There has not been and shall never be committed by Borrower or any
agent of Borrower any act or omission affording the federal government or any state or local government
the right of forfeiture as against the Property or any part thereof or. any momes pald in performance of
Borrower’s obligations under any of the Loan Documents

(jj)  Use of Rents and Profits. All Rents and Profits generated by or derived from the
Property shall first be utilized solely for current expenses directly attributable to the ownership and
operation of the Property, including, without limitation, current ¢xpenses relating to Borrower s liabilities
and obligations with respect to this Deed of Trust and the other Loan Documents, and rione: of the Rents
and Profits generated by or derived from the Property shall be diverted by Borrower-or utilized for any
other purposes unless all such current expenses attributable to the ownership- and nperatlon of the
Property have been fully paid and satisfied. . .

(kk) No Broker. No financial advisors, brokers, underwriters, placement agents,
agents or finders have been dealt with by the Borrower in connection with the Loan, except for any. broker..
whose full commission is being paid out of the proceeds of the Loan and is set forth in the wntten
instructions from Borrower to Lender regarding disbursement of the proceeds of the Loan. ' R

(n Conviction of Criminal Acts.  Each of Bomrower, any Indemnitor, an d any_'_._--.--' +
Constituent Entity of Borrower or any Indemnitor, has never been convicted of a crime (which shall aot
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. mclude traffic violations) and is not currently the subject of any pending or threatened criminal

' mvestlgatlon or proceeding. Borrower has disclosed to Lender in writing any civil action (whether or not

such action resulted in a judgment) and regulatory or enforcement proceeding to which Borrower and any

Indemnitor was. a defendant or respondent in which it was alleged that Borrower or such Indemnitor

eugaged in fraud deception or misrepresentation, or with respect to which Borrower or any Indenmitor
was ordered er agreed not to engage in the banking or securities industry.

(mm) -Security Agreements. There are no security agreements or financing statements
affecting or encumbenng any of the Property other than the security agreements and financing statements
created in favor of Lender :

(nn) "-Homestead. The Property forms no part of any property owned, used or claimed
by Borrower as a residence or-business homestead and is not exempt from forced sale under the laws of
the State in which the Real Estate is-Jocated. Borrower hereby disclaims and renounces each and every
claim to all or any portion of the Property as a homestead.

(00) Contraets._: Bo_r:ro_wer will comply with all of its obligations under all Contracts
which are material to the operation of the Property in accordance with Borrower’s current practice, and
with all material obligations under all other Contracts.

(pp)  Compliance with "Anti-Terrorism, Embargo and Anti-Money Laundering Laws.
(i) None of Borrower, Managing Member, any.indemnitor or guarantor, or any Person who owns any
direct equity interest in or controls Borrower or-Managing Member currently is identified on the OFAC
List or otherwise qualifies as a Prohibited Person, and Borrower will implement procedures, approved by
Managing Member, to ensure that no Person who now or hereafter owns any direct equity interest in
Borrower or Managing Member is a Prohibited Person or.controlied by a Prohibited Person, and (ii) none
of Borrower, Managing Member, or any indemmitor or'guarantor are in violation of any applicable laws
relating to anti-money laundering or anti-terrorism; including, without limitation, any applicable laws
related to transacting business with Prohibited Persons or the. requirements of the Uniting and
Strengthening America by Providing Appropriate Tools Requiréd to Intercept and Obstruct Terrorism Act
of 2001, U.S. Public Law 107-56, and the related regulations issued thereunder, including temporary
regulations, all as amended from time to time. For purposes hereoft’ (1) the term "Managing Member"
shall mean, if Borrower is a partnership, each general partner of Borrower and, if Borrower is a limited
liability company, each manager or managing member of Borrower and-in éach case, if applicable, cach
general partner or managing member of such general partner or mianaging member In the event that
Borrower or any Managing Member is a single member limited liability. company, the term “Managing
Member” shall include such single member; (2) the term “Person” shall mean any individual, corporation,
limited liability company, partnership, joint venture, estate, trust, unincorporated association, any federal,
state, county or municipal government or any bureau department or agency thercof and any fiduciary
acting in such capacity on behalf of any of the foregoing; (3) the term “Prohibited Pérson” shall mean any
Person identified on the OFAC List or any other Person with whom a U.S. Person may not conduct
business or transactions by prohibition of Federal law or Executive Order of the President of the United
States or America; (4) the term “OFAC List” shall mean the list of specially designated nationals and
blocked persons subject to financial sanctions that is maintained by the U.S. Treasury Departmerit, Ofﬁce
of Foreign Assets Control and accessible through the internet website www.treas gov/ofac/tl Isdn, ndf

{qq) Sportsman’s Warchouse Lease. (i) The Sportsman’s Warchouse Lease is 'in full
force and effect, there is no existing default under the Sportsman’s Warchouse Lease, and to Borrower s
knowledge, after and due and diligent inquiry and investigation, there is no event which, with noticeor .~ -
the passage of time or both, would constitute a default under the Sportsman’s Warehouse Lease, (i) there .~ °
is no defense, offset, claim or counterclaim in favor of any party under the Sportsman’s Warehouse Lease
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" and (iii) there is no suit, action, proceeding or audit pending, or to Borrower’s knowledge, after and due

" and diligent inquiry and investigation, threatened against or affecting the parties to the Sportsman’s

Warehouse Lease or the Property in connection therewith at law or in equity or before or by any court,

administrative agency, or other governmental authority which brings into question that the validity of the

Sportsman’s Warchouse Lease or which, if determined adversely to any party, might result in any adverse
change.to estates demised under the Sportsman’s Warehouse Lease.

-~ .{tr) " “Leasing. Borrower agrees that, upon the exccution of any Lease approved or
deemed approved in accordance with Section 1.10 of this Deed of Trust, Borrower shall timely perform
all build-out, construction, tenant improvement work and other work required to be performed by
Borrower under such Lease(the foregoing, “Tenant Improvements”) and timely pay as and when due any
and all commissions to*brokersin connection with such Lease (“Leasing Commissions”, together with
Tenant Improvements, “Leasing Costs™). Borrower shall perform all Tenant Improvements in a good and
workmanlike manner, in‘ accordance with all applicable codes and regulations, and each case in a manner
satisfactory to Lender and as'necesséry'to maintain the Property in good condition and in compliance with
all applicable laws, ordinances, rules-and regulations.

Section 1.2. “"Defense of Title. If, while this Deed of Trust is in force, the title to the
Property or the interest of Lender thetein shall be the subject, directly or indirectly, of any action at law or
in equity, or be attached directly -ot indiréctly, or endangered, clouded or adversely affected in any
manner, Borrower, at Borrower’s expense;shall take all necessary and proper steps for the defense of said
title or interest, including the employment of cotinsel approved by Lender (it being agreed that Lender
shall not unreasonably withhold its consent to-Counsel appointed pursuant to the Title Insurance Policy for
such purposes), the prosecution or defense of litigation, and the compromise or discharge of claims made
against said title or interest. Notwithstanding the foregoing, in the event that Lender determines that
Borrower is not adequately performing its obligations under this Section, Lender may, without limiting or
walving any other rights or remedies of Lender hereunder; take such steps with respect thereto as Lender
shall deem necessary or proper; any and all costs and expenses incurred by Lender in connection
therewith, together with interest thereon at the Default Interest Rate, shall be immediately paid by
Borrower on demand. .

Section 1.3.  Performance of Obligations., Borrower, shall pay when due the principal
of and the interest on and other amounts evidenced by the Note. Borrower shall also pay and perform all
of the Obligations as and when due. Further, Borrower shall promptly and strictly perform and comply
with all covenants, conditions, obligations and prohibitions required of Borrower in connection with any
other document or instrument affecting title to the Property, or any part thereof, regardless of whether
such document or instrument is superior or subordinate to this Deed of Trust o

Section 1.4.  Insurance. Borrower shall, at Borrower’s expense mamtam in force and
effect on the Property at all times while this Deed of Trust continues in effect the followmg insurance:

(@) Insurance against loss or damage to the Property by fire, wm_d‘storm, tornado and
hail and against loss and damage by such other, further and additional risks as may be now ot hercafter
embraced by an “all-risk” form of insurance policy. The amount of such insurance shall be not less than
one hundred percent (100%) of the full replacement (insurable) cost of the Improvements, furniture,
furnishings, fixtures, equipment and other items (whether personalty or fixtures) included in the Property..
and owned by Borrower from time to time, without reduction for depreciation. The determination of the
replacement cost amount shall be adjusted annually to comply with the requirements of the i msurer issuing :
such coverage or, at Lender’s clection, by reference to such indices, appraisals or information as.Lender - -
determines in its reasonable discretion. Full replacement cost, as used herein, means, with respect to-the "
Improvements, the cost of replacing the Improvements without regard to deduction for depreciation,
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"excluswc of the cost of excavations, foundations and footings below the lowest basement floor, and
~mieans, with respect to such furniture, furnishings, fixtures, equipment and other items, the cost of
replacing the same, in cach case, with inflation guard coverage to reflect the effect of mﬂatlon or annual
valuation.” Each policy or policies shall contain a replacement cost endorsement and either an agreed
amount cndorsement (to avoid the operation of any co-insurance provisions) or a waiver of any co-
insurance provisions, all subject to Lender's approval. The deductible with respect to such insurance
shatl niot exceed $10 000.00 per claim.

(b) Comprehenswe Commercial General Liability Insurance for personal injury,
bodily injury, death and property damage liability in amounts not less than $1,000,000.00 per occurrence
and $2,000,000.00" in ‘the" aggregate, together with umbrella coverage in amounts not less than
$5,000,000.00. During any .censtruction on the Property, Borrower’s general contractor for such
construction shall also provi‘de the insurance required in this Subsection (b). Lender hereby retains the
rlght to periodically review the amount of said liability insurance being maintained by Borrower and to
require an increase in the amount “of. said liability insurance should Lender deem an increase to be
reasonably prudent under then emstmg 01rcumstances No deductibte shall be permitted with respect to
such insurance. R -

(c) General boilér and machinery insurance coverage is required if steam boilers or
other pressure-fired vessels are in operation at the Property. Minimum liability amount per accident must
equal the lesser of the replacement (insurable) value of the Improvements housmg such boiler or pressure-
fired machinery or $2,000,000.00. The dccluctlble with respect to such insurance shall not exceed
$10,000.00 per claim. :

(d) If the Property or any part thereof is identified by the Secretary of Housing and
Urban Development as being situated in an area now or subsequently designated as having special flood
hazards (including, without limitation, those areas desighated as Zone A or Zone V), flood insurance in an
amount equal to the lesser of: (i) the minimum amount required, under the terms of coverage, to
compensate for any damage or loss on a replacement. basis {or the unpaid balance of the Obhganons it
replacement cost coverage is not available for the type of ‘building. insured); or (i) the maximum
insurance available under the appropriate National Flood Insurance Administration program. The
deductible with respect to such insurance shall not exceed $25,000.00 per occurrence.

(e) During the period of any construction on the Property. or renovation or alteration
of the Improvemems a so-called “Builder’s All-Risk Completed Value” or.“Course of Construction”
insurance policy in non-reporting form for any Improvements under construction, renovation or alteration
in an amount approved by Lender and Worker’s Compensation Insurance covering all persons engaged in
such construction, renovation or alteration. The deductible for such insurance, if any, hall be satisfactory
to Lender. L :

(3 Loss of rents or loss of business income insurance in. amounts sufﬁcnent to
compensate Borrower for all Rents and Profits following a casualty until completlon of Restoration (as
defined in Section 1.7 below) together with an additional period of not less than twelve { 12) ‘months in
which the Property may be damaged or destroyed. The amount of coverage shall be adjusted annually to
reflect the Rents and Profits or income payable during the succeeding twelve (12) month perlod “The
deductible for such ingurance, if any, shall be satisfactory to Lender, .

(g) Any other insurance coverage (or higher coverages) running to the benefit of;or. .
required by, Lender in connection with the making of the Loan and as set forth on the insurance . :
certificates or policies delivered to and accepted by Lender in connection with the closing in cffect as of_ P
the date hereof.
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L (h) Such other insurance on the Property or on any replacements or substitutions

' thereof or + additions thereto as may from time to time be required by Lender against other insurable
haZards or casualties which at the time are commonly insured against in the case of property similarly
situated -including, without limitation, Sinkhole, Mine Subsidence, Terrorism, Barthquake and
Environmental insurance, due regard being given to the height and type of buildings, their construction,
locatmn, use and occupancy

All_ such msurance shall (i) be with insurers authorized to do business in the state within which
the Properfy is located and who have and maintain a rating of at least “A” from Standard & Poors (or,
aliernatively, if the instrers maintain re-insurance with re-insurers maintaining such rating, Lender will
not unreasonably withhold “its. consent to satisfying such required rating by means of a “cut-through”
endorsement allowing recourse- directly against a reinsurer maintaining such rating), (i) contain the
complete address of the Property {(or a complete legal dcscription) (iii) be for terms of at least one year,
and (iv) be subject to.the approval of Lender as to insurance companies, amounts, content, forms of
policies, method by which- premiums’ are paid and expiration dates. Notwithstanding the foregoing,
Lender shall accept Affiliated FM Insurance Company provided said insurer has a rating of at least
“A+XV” from AM Bests w;th respect to the property insurance coverage required under Section 1.4(b)
above.

Borrower shall as of the date héteof deliver to Lender evidence that said insurance policies have
been paid current as of the date hcreof and certified copies of such insurance policies and original
certificates of insurance signed by an authorized agent of the applicable insurance companies evidencing
such insurance satisfactory to Lender. Borrower shall renew all such insurance and deliver to Lender
certificates evidencing such renewals at least thirty (30) days before any such insurance shall expire.
Without limiting the required endorsements*to the insurance policies, Borrower further agrees that all
such policies shall include a standard, non—contﬁ‘butory, mortgagee clause narning:

CIBC Inc., its successors and/or asszgns as thelr mterests may appear
Attn: Real Estate Finance Group

300 Madison Avenue, 8th Floor

New York, New York 10017

(x) as an additional insured under all liability insurance policies, (y)as the first mortgagee on all property
insurance policies and (z) as the loss payee on all loss of rents or. loss-of business income insurance
policies. Borrower further agrees that all such insurance policies: (1) shall provxde for at least thirty (30)
days’ prior written notice to Lender prior to any cancellation or tcrmmatwn thereof and prior to any
modification thereof which affects the interest of Lender; (2) shall contain an endofsement or agreement
by the insurer that any loss shall be payable to Lender in accordance with the terms of such policy
notwithstanding any act or negligence of Borrower which might otherwise result in forfeiture of such
insurance; (3) shall waive all rights of subrogation against Lender; (4) in the’ event that the Real Estate or
the Improvements constitutes a legal non-conforming use under applicable building, zonmg or land use
laws or ordinances, shall include an ordinance or law coverage endorsement which will contain Coverage
A: “Loss Due to Operation of Law” (with a minimum liability limit equal to Replacement Cost With
Agreed Value Endorsement), Coverage B: “Demolition Cost” and Coverage C: “Increased-Cost of
Construction” coverages; and (5) may be in the form of a blanket policy provided that; in the event.that
any such coverage is provided in the form of a blanket policy, Borrower hereby acknowledges and agrees
that failure to pay any portion of the premiuwm therefor which is not allocable to the Property.or by any
other action not relating to the Property which would otherwise permit the issuer thereof to cancel thé
coverage thereof, would require the Property to be insured by a separate, single-property policy.” The
blanket policy must properly identify and fully protect the Property as if a separate policy were issued for .-~ -
100% of Replacement Cost at the time of loss and otherwise meet all of Lender’s applicable insurance
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'requlrements set forth in this Section 1.4. The delivery to Lender of the insurance policies or the
" certificates of insurance as provided above shall constitute an assignment of all proceeds payable under
such insurance policies relating to the Property by Borrower to Lender as further security for the
'Obhgatmns Inn the event of foreclosure of this Deed of Trust, or other transfer of title to the Property in
extmgulshment in whole or in part of the Obligations, all right, title and interest of Borrower in and to all
unearned insurance. prermums and proceeds payable under such pohc]es then in force concerning the
Propeity. shalf thereupon vest in the purchaser at such foreclosure, or in Lender or other transferee in the
event of such other transfer of title whether or not the damage to the Property occurred prior to such
transfer of title. Approval.of any insurance by Lender shall not be a representation of the solvency of any
insurer or the sufficigncy-of any amount of insurance. In the event Borrower fails to provide, maintain,
keep in force or deliver'and furnish to Lender the policies of insurance required by this Deed of Trust or
evidence of their renewal. as required herein, Lender may, but shall not be obligated to, procure such
insurance and Borrower shall pay all amounts advanced by Lender therefor, together with interest thereon
at the Default Interest Rate from and after the date advanced by Lender until actually repaid by Borrower,
promptly upon demand by Lender. Lender shall not be responsible for nor incur any liability for the
insolvency of the insurer or other failure of the insurer to perform, even though Lender has caused the
insurance to be placed with the insurer _aftf_:_;' failure of Borrower to furnigh such insurance. Borrower shall
not obtain insurance for the Property in addition to that required by Lender without the prior written
consent of Lender, which consent will not be unreasonably withheld provided that (i) Lender is a named
insured on such insurance, (i) Lender feceives complete copies of all policies evidencing such insurance,
and (iii) such insurance complies with all:of the applicable requirements set forth herein. To the extent
that at any time Lender agrees to accept. insurance from an insurer that is rated less than the foregoing,
Lender may terminate its waiver and reassert the aforesaid minimum rating requircments upon any
renewal of any insurance coverage, or at any time if the rating of any insurer is reduced or Lender
determines that any other material adverse event has occurred with respect to the financial condition of
such insurer. -

Section 1.5.  Payment of Taxes. ' Except to'the extent funds are held in the Impound
Account therefor pursuant to Section 1.6 of this Deed of Trust when the same become due and payable,
Borrower shall (a) pay or cause to be paid all taxes, assessmicnts, water rents, sewer rents, governmental
impositions and other charges, including, without limitation, vault charges and license fees for the use of
vaults, chutes and similar areas adjoining the Real Estate, now or hereafter levied or assessed or imposed
against, or which are or may become a lien upon, the Property (“Taxes , and all ground rents,
maintenance charges and similar charges, now or hereafter levied or as§essed or imposed against the
Property or any part thereof (the “Other Charges™), and (b} furnish Lender with receipts (or if receipts are
not immediately available, with copies of canceled checks ev1denc1ng payment with receipts to follow
promptly after they become available) showing payment of such Taxes and Other. Charges at least fifteen
(15) days prior to the applicable delinquency date therefor. Notwithstanding' the foregoing, Borrower
may in good faith, by appropriate proccedings and upon notice to Lender, contest the validity,
applicability or amount of any asserted Taxes or Other Charges so long as (x) such contest is diligently
pursued, (y} Lender determines, in its subjective opinion, that such contest suspends the obligation to pay
the Taxes or Other Charges and that nonpayment of such Taxes or Other Charges- will not tesult in the
sale, loss, forfeiture or diminution of the Property or any part thereof or any interest of Lender therein,
and (z) prior to the earlier of the commencement of such contest or the delinquency daté of the asserted
Taxes or Other Charges, Borrower deposits in the Impound Account an amount determined by. Lender 10
be adequate to cover the payment of such Taxes or Other Charges and a reasonable addmonal sum’to
cover possible interest, costs and penalties; provided, however, that Borrower shall promptly cause to be
paid any amount adjudged by a court of competent jurisdiction to be due, with all interest,-costs and__. o
penalties thereon, promptly after such judgment becomes final; and provided, further, that in any event .
each such contest shall be concluded, the Taxes or Other Charges, as the case may be, together w1th any .
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i ép"pljcab_lc interest, costs and penalties, shall be paid prior to the date any writ or order is issued under
' whi_g_h the Property may be sold, lost ot forfeited,

“Section 1.6. Tax and Insurance Impound Account. (a) Borrower shalt establish and
maintain w1th Lender at all times while this Deed of Trust continues in effect an impound account (the
“Impound Account”) for payment of Taxes and Other Charges and for the premiums on the insurance
required. to. bé maintained with respect to Borrower and the Property (“Insurance Premiums”) and as
additional security. for the Obligations. In addition to the initial deposit to the Impound Account required
simultaneously with th¢ execution hereof, commencing on the first Payment Date (as defined in the Note)
and continuing thereafter on-each Payment Date until the Note and all other Obligations are fully paid and
performed, Borrower. shall pay to Lender, for deposit to the Impound Account, an amount equal to one-
twelfth (1/12) of the amount of the annual Taxes and Other Charges that will next become due and
payable on the Property, plus one-twelfth (1/12) of the amount of the annual Insurance Premiums that will
next become due and payable, ¢ach-as estimated and determined by Lender. So long as no Event of
Default (as defined in Section 2.1 hereunder) has occurred and is continuing, all sums in the Impound
Account shall be held by Lender in the Impound Account to pay said Taxes and Other Charges, in
periodic installments, and Insurance Premiums in one annual installment, in each case, before the same
become delinguent. Borrower shall be responsible for ensuring the rece1pt by Lender, at least thirty (30)
days prior to the respective due date for payment thereof, of all bills, invoices and statemnents for all Taxes
and Other Charges, and all Insurance Premitms, and so long as no Event of Default has occurred and is
continuing, Lender shall pay the governmental authority or other party entitled thereto directly to the
extent funds are available for such purpose‘in the fmpound Account. In making any payment from the
Impound Account, Lender shall be entitled to rely on any bill, statement or estimate procured from the
appropriate public office or insurance company or agent without any inquiry into the accuracy of such
bill, statement or estimate and without any inquiry into the accuracy, validity, enforceability or
contestability of any tax, assessment, valuation, sale, forfeiture, tax lien or title or claim thereof. The
Impound Account shall not, unless otherwise exp11c1tly reqmred by applicable law, be or be deemed to be
escrow or trust funds, but, at Lender’s option and in Lender’s discretion, may either be held in a separate
account or be commingled by Lender with the general- funds of Lender. No interest on the funds
contained in the Impound Account shall be paid by Lender to Borrower, The Impound Account is solely
for the protection of Lender and entails no responsibility on/Lender’s part beyond the payment of Taxes
and Other Charges, and of Insurance Premiums, following receipt of bills, invoices or statements therefor
in accordance with the terms hereof and beyond the allowing of dije credit-for the sums actually received.
Upon assignment of this Deed of Trust by Lender, any funds in the Impound ‘Account shall be turned over
to the assngnce and any responsibility of Lender, as assignor, with respect thereto shall terminate. If the
total fonds in the Impound Account are reasonably determined by Lender to bei in excess of the amount of
payments required by Lender for the purposes of the Impound Account; such excess may be credited by
Lender on the subsequent payment to be made hereunder or, if such excess is greater'than the amounts
due from Borrower to Lender in the month following such determination (and if no Event of Default is
then continuing and no event has ocourred, and no state of facts exists, which. in either case would, with
the giving of notice and/or the passage of time constitute an Event of Default (any such event or state of
facts, a “Default”) is then continuing), refunded to Borrower. If at any time Lender determines that, with
the making of all monthly deposits to the Impound Account when due, the Impound ‘Account nonetheless
would not contain sufficient funds to pay the next due periodic installments of all. Taxés and Other
Charges at least 30 days prior to the delinquency date thereof, or to pay the next due ‘annual Insurance
Premiums at least 30 days prior to the due date thereof, Borrower shall, within ten (10) days after receipt.
of written notice thereof, deposit with Lender the full amount of any such deficiency. If the: Borrower
shall fail to deposit with Lender the full amount of such deficiency as provided above, Lender shall have,

the option, but not the obligation, to make such deposit and all amounts so deposited by Lender, togethet .~ .
with interest thereon at the Default Interest Rate from the date incurred by Lender until actually paid by . '

Borrower, shall be immediately paid by Borrower on demand. At any time during the continuance of an
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s E#ent of Defanls, Lender may, but shall not be obligated to, apply at any time the balance then remaining
' in the Impound Account against the Obligations in whatever order Lender shall subjectively determine.
Né such application of the Impound Account shall be deemed to cure any Default or Event of Default

hereunder, and“any such application shall not limit Borrower’s obligation to deposit any deficiency of
which Lender glves notice. Upon full payment of the Obligations in accordance with its terms or at such
carlier time as Lender may elect, the balance of the Impound Account then in Lender’s possession shall
be paid over to BorrOWer and no other party shall have any right or claim thereto,

: (b) Notw1thstandmg the provisions of Section 1.6 (a) to the contrary, if at any time
after the date hereof .each and all of the Tax and Other Charges Conditions Precedent (as hereinafter
defined) are satisfied and remain satisfied at all times, Borrower shall not be required to fund the Impound
Account on account of Taxes and Other Charges as provided herein. If at any time any or all of the Tax
and Other Charges Conditions Precedent are no longer met to the satisfaction of Lender, Borrower shall
immediately recommence and shall continue to fund the Jmpound Account on account of Taxes and Other
Charges as provided herein: The “Tax and Other Charges Conditions Precedent” means the following
conditions precedent; (i) no:Event of Default exists, (ii) the tenant under the Sportsman’s Warehouse
Lease shall be paying the Taxes and Other Charges directly to the appropriate public office, (iii) the
Sportsman’s Warehouse Leas¢ shall be in full force and effect and neither [andlord nor tenant thereunder
shall be in default of any of its obhga‘uon_s beyond any applicable notice, grace and/or cure period, (iv) the
tenant under the Sportsman’s Warehouse Lease shall be and remain obligated under the Sportsman’s
Warchouse Lease to pay Taxes and Other Charges as currently set forth in the Sportsman’s Warehouse
Lease and (v) Borrower shall furnish Lender withi receipts (or if receipts are not immediately available,
with copies of canceled checks evidencing payment with receipts to follow promptly after they become
available) or other evidence acceptable to Lender showing payment of such Taxes and Other Charges on
or before the last day on which payment may be made without penalty or interest.

{c) Notwithstanding the provisions of Section 1.6(a) to the contrary, if at any time
after the date hercof each and all of the Insurancé Conditions Precedent (as hereinafter defined) are
satisfied and remain satisfied at all times, Borrower shall not be required to fund the Tax and Insurance
Escrow Fund on account of property insurance premiums as required in Section 1.6{a) above (the
“Sportsman’s Warehouse Insurance Premium”) as provided herein. :If at any time any or all of the
Insurance Conditions Precedent are no longer met to the satisfaction of Lender, Borrower shall
jmmediately recommence and shall continue to fund the Impound Account on account of the Sportsman’s
Warehouse Insurance Premium as provided herein. The “Insurance Conditions Precedent” means the
following conditions precedent: (i) no Event of Default exists, (11) the tenant under the Sportsman’s
Warchouse Lease shall be paying the Sportsman’s Warchouse Insurance Premium directly to the

" insurance carrier, (iii) the tenant under the Sportsman’s Warehouse Lease (and/or. Borrower, with respect

to the full replacement cost coverage portion of the property insurance) shall continue to maintain the
insurance as shown on the insurance certificates delivered to Lender herewith, and pay- the premiums for
said insurance directly to the respective insurance carrier, (iv) the Sportsman’s Warehouse Lease shall be
in full force and effect and neither landlord nor tenant thereunder shall be in default-of any of its
obligations beyond any applicable notice, grace and/or cure period, and (v) at least fiftéen (15) days prior
to the expiration date of the property insurance policy, Borrower provides (or causes ‘the. tenant under the
Sportsman’s Warehouse Lease to provide) Lender with cvidence satisfactory to Lender that the property
insurance policy has been renewed for a period of not less than twelve (12) months with the Sportsman’s
Warehouse Insurance Premium paid in advance in respect of the property. Nothing herein shall be_
deemed a waiver of Borrower’s obligation to fund the Tax and Insurance Escrow Fund on account of all .
other insurance required to be maintained by Borrower under this Deed of Trust. w7

Section 1.7. Condemnation and Casualty. Borrower shall give Lender promp€ wntten e

notice of the occurrence of any casualty affecting, or the institution of any proceedings for eminent

.
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- domain or for the condemnation of, the Property or any portion thereof. All insurance proceeds on the

' PrOperty, ‘and all causes of action, claims, compensation, awards and recoveries for any damage,
cofidemnation or taking of all or any part of the Property or for any damage or injury to it for any loss or
diminution in. value of the Property, are hereby assigned to and shall be paid to Lender. Lender may
pamclpate in:any suits or proceedings relatmg to any such proceeds, causes of action, claims,
compensatlon awards or recoveries and Lender is hereby authorized, in its own name or in Borrower’s
name, to adjust any-loss covered by insurance or any condemnation claim or cause of action, and to settle
or compromise. any claim or cause of action in connection therewith, and Borrower shall from time to
time deliver to Lender any instruments required to permit such participation; provided, however, that so
long as no Event of Default is continuing, Lender shall not participate in the adjustment of any loss which
is not in excess of the lesser-of (i} ten percent (10%) of the then outstanding principal balance of the Note
and (i) $500,000.:00. Lender may, at Lender’s option, (y) hold the balance of any of such proceeds to be
used to reimburse Borrower for the cost of restoring and repairing the Property to the equivalent of its
original condition or to a' condmon approved by Lender (the “Restoration”), and require Borrower to restore
the Property to the equivalent of its otiginal condition or to a condition approved by Lender, or (2} apply the
balance of such proceeds to the payment of the Obligations, whether or not then due. To the extent Lender, in
accordance with the terms hereof; determines to apply insurance or condemmnation proceeds to Restoration,
Lender shall do so in accordance with Lenider’s then-current policies relating to the, as applicable, restoration
of casualty damage on similar properties or restoration or rebuilding of properties that have been the subject
of a partial condemnation. Lender” shall ‘not exercise its option to apply insurance proceeds or
condemnation proceeds to the payment of- the Obligations if all of the following conditions are met: (1)
no Default or Event of Default has occurred and i$ continuing; (2) in the case of casualty, less than forty
percent (40%) of the Improvements has been"damaged, or in the case of a taking, less than twenty-five
percent (25%) of the improvements has been taken; (3) Lender determines, in its discretion, that there will
be sufficient funds to complete the Restoration (including, without limitation, by means of a deposit of
any shortfall by Borrower with Lender prior to the commencement of the Restoration or promptly upon
Lender’s determination that such a shortfall exists); (4) Lender determines, in its discretion, that the rental
income from the Property after completion of the Restoration will be sufficient to meet all operating costs
and other expenses, deposits to the Impound Account,” deposus to reserves and loan repayment
obligations relating to the Property and that the debt " servide .coverage ratio for the Property after
Restoration will be the same as on the closing date of the Loan and the ratio of the loan to value after
Restoration will be the same as on the closing date of the Loan; (5) Lender determines, in its discretion,
that (A) the Restoration will be completed before the earlier of (i} one year before the Maturity Date of
the Note or (ii) one year after the date of the loss or casualty and (B) the tent loss insurance or business
interruption insurance referenced in Section 1.4(f) above will cover all payments due under the Loan
during the completion of the Restoration; (6) upon Lender's request, Borrawer provides Lender evidence
of the availability during and after the Restoration of the insurance required to beé maintained by Borrower
pursuant to Section 1.4; and (7) Borrower provides Lender with written notice within five (5) days after
settlement of the aforesald insurance or condemnation claim of its request to. undertake a Restoratlon

Unless Lender otherwise agrees in writing, any application of any awards or proceeds to the
Obligations shall not extend or postpone the due date of any monthly installments: referred to in'the Note
or the Loan Documents or change the amount of such installments. Borrower agrees-ta- ¢xecute such
further evidence of assignment of any awards or proceeds as Lender may require. Any reduction in the
Obligations resulting from Lender’s application of any sums received by it hereunder’ ‘shall take effect
only when Lender actually receives such sums and elects to apply such sums to the Obligations.and, in_
any event, the unpald portion of the Obligations shall remain in full force and effect and Borrower shall .
not be excused in the payment thereof. Partial payments received by Lender, as described in Ihe__. "
preceding sentence, shall be applied first to the final payment due under the Note and thercafier tu =
installments due under the Note in the inverse order of their due date. If Borrower elects to effesta .~ ©
Restoration, Borrower shall promptly and diligently, at Borrower’s sole cost and expense and regardless
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"of whether the insurance proceeds or condemnation award, as appropriate, shall be sufficient for the

| purpose, restore, repair, replace and rebuild the Property as nearly as possible to its value, condition and
chiaracter immediately prior to such casualty or partial taking in accordance with the foregoing provisions
and Borrower ‘shall pay to Lender all costs and expenses of Lender incurred in administering said
rebuﬂdlng, restoration or repair, provided the Lender makes such proceeds or award available for such
purpose. Borrower. agrees {o execute and deliver from time to time such further instruments as may be
requested by Lender to confirm the foregoing assignment to Lender of any award, damage, insurance
proceeds, payment or other compensation. Lender is hereby irrevocably constituted and appointed the
attorney-in-fact of Borrower (which power of atorney shall be irrevocable so long as any Obligations is
outstanding, shall be-deemed coupled with an interest, shall survive the voluntary or involuntary
dissolution of Borrower-and shall not be affected by any disability or incapacity suffered by Borrower
subsequent to the date Hereof), with full power of substitution, subject to the terms of this section, to settle
for, collect and receive any such awards, damages, insurance proceeds, payments or other compensation
from the parties or authorities. making the same, to appear in and prosecute any proceedings therefor and
to give receipts and acqulttanccs ‘therefor.

Section 1. 8 Mechanlcs Liens. Borrower shall pay when due all claims and demands
of mechanics, materialmen, laborers and others for any work performed or materials delivered for the
Real Estate or Improvements; provided, however, that, Borrower shall have the right o contest in good
faith any such claim or demand, so 1ong as it does so diligently, by appropriate proceedings and without
prejudice to Lender, and provided that nieither the Property nor any interest therein would be in any
danger of sale, loss or forfeiture as a result’ of such proceeding or contest. In the event Borrower shall
contest any such claim or demand, Borrower shall promptly notify Lender of such contest and thereafter
shall, upon Lender’s request, promptly provide a bond, cash deposit or other security satisfactory to
Lender to protect Lender’s interest and security should the contest be unsuccessful. 1f Borrower shall fail
to immediately discharge or provide security against any such claim or demand as aforesaid, Lender may
do so and any and all expenses incurred by Lender, together with interest thereon at the Default Interest
Rate from the date incurred by Lender until actuaily pald by Borrower, shall be immediately paid by
Borrower on demand.

Section 1.9.  Assignment of Leases and Rents and Profits. As additional and collateral
security for the payment of the Obligations and cumulative of any and all rights and remedies herein
provided for, Borrower hereby absolutely and presently assigns 160 Lender all existing and future Leases,
and all existing and future Rents and Profits. Borrower hereby grants to Lender the sole, exclusive and
immediate nght without taking possecssion of the Property, to demand, collect (by suit or otherwise),
receive and give valid and sufficient receipts for any and all of said Rents and Profits, for which purpose
Borrower does hereby irrevocably make, constitute and appoint Lender-its- attorney -in-fact with full
power to appoint substitutes or a trustee to accomplish such purpose (which. power of attorney shall be
irrevocable so long as any Obligations is outstanding, shall be deemed to. be coupled with an interest,
shall survive the voluntary or involuntary dissolution of Borrower and shall not be affected by any
disability or incapacity suffered by Borrower subsequent to the date hereof). Lender-shall be without
liability for any loss that may arise from a failure or inability to collect Rents and Profits; proceeds or
other payments, However, until the occurrence of an Event of Default under this Deed of Trust; Borrower
shall have 2 license to collect and receive the Rents and Profits when due and prepayments thereof for not
more than one month prior to due date thereof. Upon the occurrence of an Event of Default, Borrower’s
license shall automatically terminate without notice to Borrower and Lender may thercafter, without_
taking possession of the Property, collect the Rents and Profits itself or by an agent or receiver.: -From and .
after the termination of such license, Borrower shall be the agent of Lender in collection of the Rents and__- o
Profits and all of the Rents and Profits so collected by Borrower shall be held in trust by Borroweér for the .+ -
sole and exclusive benefit of Lender and Borrower shall, within one (1) business day after receipt of any .~
Rents and Profits, pay the same to Lender to be applied by Lend=r ac hereinafter set forth. Borrower
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*_hereby irrevocably agrees that any Tenant paying Rents and Profits as directed by Lender shall be deemed

' to have paid such amount in satisfaction of its obligation under such Tenant’s Lease, and cach Tenant
may rely on such agreement By Borrower. Neither the demand for or collection of Rents and Profits by
Lender, not the exercise of Lender’s rights as assignee of the Leases, shall constitute any assumptmn by
Lender of any. obligations under any Lease or other agreement relating thereto. Lender is obligated to
account only for such Rents and Profits as are actually collected or received by Lender. Bomrower
irrevotably. agrees and consents that the respective payors of the Rents and Profits shall, upon demand
and notice from L__e_,nder of an Event of Default hereunder, pay said Rents and Profits to Lender without
liability to‘determine the actual existence of any Event of Default claimed by Lender. Borrower hereby
waives any right, claim or.demand which Borrower may now or hereafter have against any such payor by
reason of such payment of Rents and Profits to Lender, and any such payment shall discharge such
payor’s obligation to make such payment to Borrower. All Rents and Profits collected or received by
Lender shall be applied against all expenses of collection, including, without limitation, attorneys’ fees,
against costs of operation and management of the Property and agamst the Obligations, in whatever order
or priority as to any of the items so mentioned as Lender directs in its sole subjective discretion and
without regard to the adequacy of its security. Neither the exercise by Lender of any rights under this
Section nor the application of ‘any Rents and Profits to the Obligations shall cure or be deemed a waiver
of any Default or Event of Defaylt hereunder. The assignment of Leases and of Rents and Profits
hereinabave granted shall continue m full force and effect during any period of foreciosure or redemption
with respect to the Property. '

Section 1.10. Leases. = .~
(a) Entering Into Leases. Borrower will mot enter into, amend, consent to the

cancellation of or terminate any Lease whether now existing or hereafter entered into, without the prior
written consent of Lender, which consent may be granted .o-f_'_vs_f_'ithheld in Lender’s sole discretion.

(b) Covenants Regarding Leases.. Borrower (i) shall observe and perform all the
obligations imposed upon the lessor under each Lease, and shall pot do or permit to be done anything to
impair the vatue of any Lease as security for the Obhgat:ons (i) upon. request (which request is hereby
deemed given with respect to any “Major Lease”, as defined below), shall promptly send copies to Lender
of all notices of default which Borrower shall scnd or receive thereunder; (iii) shall enforce all of the
material terms, covenants and conditions contained in cach Lease upen the part of the Tenant thereunder
to be observed or performed, (iv) shall not collect any of the Rents more than one {1) month in advance (it
being acknowledged that security deposits shall not be deemed Renis ¢ollected in advance); (v) shall not
execute any other assignment of the lessor’s interest in any of the Leases or the Rents and Profits (other
than to Lender as security for the Obligations); and (vi) shall not consent to-any assignment of or
subletting under any Lease not in accordance with the terms of such Leasc, in ¢ach casé without the prior
written consent of Lender. 'Within 30 days after Lender’s request therefor (whwh request shall not be
made more than twice in any calendar year absent an Event of Default), Borrower shall delwer to Lender
an estoppel certificate from each Tenant. :

(c)  Amendments to Leases. Borrower shall not, without the prior written consent of
Lender, amend, modify or waive the provisions of any Lease or terminate, reduce rents, under, accept a
surrender of space under, or shorten the term of, any Lease (including any guaranty, letter of credit or
other credit support with respect thereto) (the foregoing, collectively, a “Lease Modification”).,, .

(d)  Security Deposits. All security deposits of tenants, whether held in 'ézish'c;r in’

any other form, shall be held in compliance with applicable law. All such security deposits shatlnot be - :
commingled with any other funds of Borrower or any other person. Any bond or other instrument which .

Borrower is permitted to hold in lien of cash security deposits under any applicable legal requirements
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e éhall- be maintained in full force and effect in the full amount of such deposits unless replaced by cash
" deposits a5 hereinabove described; shall be issued by an institution reasonably satistactory to Lender;
shall,-if permitted pursuant to any applicable legal requirements, name Lender as payee or mortgagee

thereunder or, at Lender’s option, be assigned or fully assignable to Lender; and shall, in all respects,

comply with any applicable legal requirements and otherwise be reasonably satisfactory to Lender.

Borrower shall; upon request, provide Lender with evidence reasonably satisfactory to Lender of
Borrower’s- compliance with the foregoing. Upon an Event of Default under this Deed of Trust, Borrower
shall, immediately. upon Lender’s request (if permitted by applicable law), deliver to Lender the security
deposits (and any interest previously carned thereon and not disbursed to the person(s) lawfully entitled 1o
receive same) with rcspect to all or any portion of the Property, to be held by Lender subject 1o the terms
of the Leases. .

(e} Tenang Finaneial Information. Borrower shall cause each Lease entered into on
or after the date hereof which, if all Tenants paid all rents as and when due under their respective Leases,
would yield one-third or more of the aggregate rental income of the Property (a “Major Income Lease”) to
require the Tenant under such Lease to deliver to Borrower periodic operating statements with respect to
(i) such Tenant’s operations:at the Property, and (ii} the operations of such Tenant and, if applicable, any
parent or affiliated entity of such ‘Tenant which operates, or has subsidiaries that operate, comparable
businesses (collectively, “Tenant Fmancaal Information”). Notwithstanding the provisions of Section
1.10(a) above, any Major Income Lease etitered into after the date hereof which does not require the
Tenant to provide Tenant Financial Information upon request shall require the prior written approval of
Lender. Borrower shall, from time to time promptly upon request of Lender, request Tenant Financial
Information from the Tenant under each Mijor Income Lease (and use all commercially reasonable
efforts to obtain such Tenant Firancial Information), and promptly upon receipt thereof, deliver such
Tenant Financial Information to Lender, provided, however, that (1) prior to a Secondary Market
Transaction consisting of a securitization, Lender shall not require Borrower to request Tenant Financiat
Information more than three (3) times, and (2) followmg a Secondary Market Transaction consisting of a
securitization, provided no Event of Default is continuing, Lender shall not request such information
without reasonable cause (which reasonable cause shall include, without limitation, the occurrence of any
default by the Tenant under a Major Income Lease or if such Tenant ceases to conduct its business in the
premises demised by such Major Income Lease). ' -

Section 1.11. Alicnation and Further Encumbranges: . -~

(a)  Borrower acknowledges that Lender has relied upon the principals of Borrower
and their experience in owning and operating properties similar to the. Property in connection with the
closing of the loan evidenced by the Note. Accordingly, notwithstanding- anythmg to the contrary
contained in Section 5.6 hereof, neither the Property, nor any part thereof orinterest thefein, shall be sold,
conveyed, disposed of, alienated, hypothecated, leased (except to Tenants under Leases which are not in
violation of Section 1.10 hereof), assigned, pledged, mortgaged, further-encumbered or otherwise
transferred, nor shall Borrower be divested of its title to the Property or any interest therein, in any
manner or way, whether vohmtarily or involuntarily (any of the foregoing, a “Transfer”), except as
expressly set forth in this Section 1.11, in each case without the prior written consent ‘of Lender being first
obtained, which consent may be withheld in Lender’s sole discretion. For the purposes of this Section
1.11, a “Transfer” shall also include (i) transfers of direct or indirect ownershlp interests in Borrower;-and

the creation of new or additional owncrshlp interests in Borrower, or in any Constltuent Entity of .
Borrower, in each case except as set forth in Section 1.11(c) below, (ii} an installment sales agreement )
with respect to the Property or any portion thereof, (iii) a Lease of all or substantially all of the Propetty :
other than for actual occupancy by a space tenant thereunder, (iv) any sale or assignment of any ‘of .

Borrower’s right, title and interest in, to and under any Leases or Rents and Profits, other than to Lender, .

(v) if Borrower or any Constituent Entity of Borrower is a partnership or joint venture, the addition,
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- change removal or resignation of any general partner, or the transfer or pledge of any interest (whether as

S a; general partner or limited partner) of any general partner in such partnership, and (vi) if Borrower or
any Constituent Entity of Borrower is a limited liability company, the addition, change, removal or
remgnatmn of any manager or managing member, or the transfer or pledge of any interest (whether as a
managing member or otherwise) of such manager or managing member in such limited liability company,
or the transfer of control (as defined in Section 1.27) of such manager or managing member.

(b) Notwrthstandmg the foregoing provisions of this Section, Lender shall not
Lmreasonably withhold its. consent to the sale of the Property in its entirety (hereinafter, “Sale”) to a
single-purpose entity with organizational documents containing provisions substantially similar to those
set forth in Section 1.27 and ‘otherwise acceptable to Lender (hereinafter, “Buyer”) provided that such
Sale occurs after the earlier to-occur of a Secondary Market Transaction (as defined herein) and the
second (2"} anniversary of the date hercof, and each of the following terms and conditions are satisfied in
connection with such Sale: -

(1). | No Dgfault or Event of Default is then continuing;

(2) " 'Borrower gives Lender written notice of the terms of such prospective
Sale not less than thirty (30) days before the-dite on which such Sale is scheduled to close, accompanied
by all information concerning the: prOpOScd Buyer as Lender would rcqulre in evaluating an initial
extension of credit to a borrower and-a“non-refundable application fee in the amount of $2,500.00.
Lender shall have the right to approve or d1sapprove the proposed Buyer in its reasonable discretion (it
being acknowledged that Lender may, asa.condition to approving any proposed Buyer, require
confirmation in writing from each of the Rating Agencies (as defined herein) that such Sale will not result
in a qualification, downgrade or withdrawal of any rating in effect immediately prior to such Sale for any
securities issued in connection with a Sccondary Market, Transaction), and such approval, if given, may
be given subject to such conditions as Lender may deem appropnate

(3) Borrower pays Lender concurrently with the closing of such Sale, a non-
refundable assumption fee in an amount equal to all out-of-pocket costs.and expenses, including, without
limitation, attorneys’ fees, incurred by Lender in connection with the Sale plus an amount equal to one
percent (1.0%) of the then outstanding principal balance of the Note '

(4) Buyer assumes and agrees to pay' the Obligations (subject to the
provisions of Section 5.25 hereof) and, prior to or concurrently with the closing of such Sale, the Buyer
executes, without any cost or expense to Lender, such documents and agreements as Lender shall
reasonably require to evidence and effectuate said assumption and delivers such legal 0pm10ns as Lender
may require; ; _

(5)  Borrower and the Buyer execute and cause’ to. be filed in such public
records as Lender deems appropriate, without any cost or expense to Lender, new finigncing statements or
financing statement amendments and any additional documents reasonably requested by Lender; -

(6)  Borrower causes to be delivered to Lender, without any cost or expense
to Lender, such endorsements to Lender’s title insurance policy, hazard insurance endérsements. or
certificates and other similar materials as Lender may deem necessary at the time of the Sale, all'in. form..
and substance satisfactory to Lender, including, without limitation, an endorsement or endorsements to .
Lender’s title insurance policy insuring the lien of this Deed of Trust, extending the effective date of such..- :
policy to the date of execution and delivery (or, if later, of recording) of the assumption agreement_- e
referenced above in subparagraph (4) of this Section, with no additional exceptions added to such pohcy__..----’ '
and insuring that fee simple title to the Property is vested in the Buyer;
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R (7)  Borrower executes and delivers to Lender, without any cost or expense to

' Lender & release of Lender, its officers, directors, employees and agents, from all claims and hiability
relating to the transactions evidenced by the Loan Documents through and including the date of the
closing of the Sale, which agreement shall be in form and substance satisfactory to Lender and shall be
bind_in'g upon t_he_'- Buyer;

- . (8) Subject to the provisions of Section 5.25 hercof, such Sale is not
construed 8O- 85.t0 reheve Borrower of any personal liability under the Note or any of the other Loan
Documents- for any-acts or events occurring or obligations arising prior to or simultangously with the
closing of such Sale and Borrower executes, without any cost or expense to Lender, such documents and
agreements as Lender shall reasonably require to evidence and effectuate the ratification of said personal
liability. Borrower shall be released from and relieved of any personal liability under the Note or any of
the other Loan Documents for any acts or events occurring or obligations arising after the closing of such
Sale¢ which are not caused, by or atising out of any acts or events occurring or obligations arising prior to
or simulttaneously with the closmg of such Sale; and

(9) Such Sale is not construed so as to relieve any Indemnitor of its
obligations under any Loan Document, and a Constituent Entity of the Buyer approved by Lender in its
sole discretion (a “Successor Indemnltol’) assumes the obligations of such Indemnitor and executes such
documents as may be required by Lender to évidence such assumption. Each Indemnitor shall be released
from and relieved of any of its obligations under any indemnity or guaranty executed in connection with
the Loan for any acts or events occurring of obligations arising after the closing of such Sale which are
not caused by or arising out of any acts”or events occurring or obligations arising prior to or
simultaneously with the closing of such Sale; -

(10)  Buyer has furnished to_Lender all appropriate papers evidencing the
Buyer’s capacity and good standing, and the authority of the, signers to execute the assumption of the
Loan Documents and the Obligations, which papers: shall include certified copies of all documents
relating to the organization and formation of the Buyer and of the entmes if any, which are Constituent
Entities of the Buyer, all of which shall be satisfactory 10 Lender =

(11)  Buyer shall assume the obhgatlons of Borrower under any management
agrcements pertaining to the Property, or shall cause the new. manager and management agreement to
satisfy the requirements of Section 1.24 hereof; and :

(12)  Buyer shall furnish an opinion of counsel sausfactory to Lender that the
acquisition of the Property and the assumption of the Loan Documents and Obligations by Buyer and, to
the extent applicable, Successor Indemnitor, was validly authorized, and duly executed-and delivered, and
constitutes the legal, valid and binding obligations of Buyer and Successer Indemmtor enforceable
against each of them in accordance with their respective terms, and with respect o such other matiers as
Lender may reasonably require. :

{c) Provided no Default shall then be continuing, the following. direct or indirect
transfers of interests in Borrower, or any Constituent Entity of Borrower, shall be perrmtted thhout the
prior written consent of Lender: o -

(1) If Borrower (or any Constituent Entity of Borrower) is a corporatlon any
direct or indirect transfer of stock in such corporation, or the issuance of new stock in such corporation, .
which does not result in 2 change of conirol (as defined under Rule 405 under the Securities Act of 1933 T
as amended) of such corporation;
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R 2) If Borrower {or any Constituent Entity of Borrower) is a limited

' partnersh:p, any direct or indirect transfer of limited partnership interests in such limited partnership, or
thé issuanee.of new limited partnership intercsts which results in the dilution of the existing limited
partners, 50 that after giving effect to such transfer or issuance, (x) not more than 49% of the equity
interests in such’ partnership have been transferred or issued from and after the date hereof and (y) the
persons responmbie for the management of the Borrower and the Property remain unchanged;

_ (3) If Borrower {(or any Constituent EntIty of Borrower) is a limited liability
company, any direct or indirect transfer of membership interests in Borrower, or the issuance of new
membership mterests shich results in the dilution of the existing members, so that after giving effect to
such transfer or isstiance, (x) not more than 49% of the equity intgrests in such limited liability company
have been transferted or issued from and afier the date hereof and (y) the persons responsible for the
management of the Borrower and the Property remain unchanged; and

{4)" - Either'(a) any transfer for estate planning purposes by the Indemnitor, or
(b} any involuntary transfer caused by the death of a holder of ownership interests in Borrower, or in any
general partner or managing member of Borrower, in each case so long as (y) Borrower is reconstituted, if
required, following any such death and (z) either (i) those persons responsible for the management of the
Borrower and the Property remain unchanged as a result of such death or estate planning or (ii) the
person(s) to become responsible for management of the Borrower and the Property are approved by
Lender. :

Borrower shall give Lender (i) pnor wrltten notice of any event set forth in Subparagraphs (1), (2)
or (3) above, and (ii} prompt written notice after any event giving rise to a transfer set forth in
Subparagraph (4) above, in each case together with copies of all documents, instruments and agreements
effecting such transfer, all of which shall be certified by Botrower to be true, correct and complete.

Section 1.12. Payment of Utilities, ‘Assessments, Charges, Etc. Borrower shall pay
when due all utility charges (e.g., for gas, electricity, water-and sewer services and similar charges) which
are incurred by Borrower or its agents, and all other assessments or charges of a similar nature, or
assessmerits payable pursuant to any restrictive covenants, whether public or private, affecting the Real
Estate and/or the Improvements or any portion thereof, whcther or not such assessments or charges are or
may become liens thereon. S

Section 1.13. Access Privileges and Inspections. Lender and the agents,
representatives and employees of Lender shall, subject to the rights of tenants, bave full and free access to
the Real Estate and the Improvements and any other location where books and records concerning the
Property arc kept at all reasonable times and on reasonable prior notice for the purposes-of inspecting the
Property and of examining, copying and making extracts from the books and records of Borrower relating
to the Property. Borrower shall lend assistance to all such agents, representatWes and employees of
Lender.

Section 1.14. Waste; Altcration of Improvements. Borrower shall not commit, suffer
or permit any waste on the Property nor take any actions that might invalidate any 1nsurance carried. on
the Property. Borrower shall maintain the Property in good condition and repair. No part of .the
Improvements may be removed, demolished or materially altered, in each case, without the prior-written...
consent of Lender, except as required pursuant to Applicable Laws or to cause the Property not to be-in .
violation of any Lease approved or deemed approved pursuant to Section 1.10 hereof. Withouit the prior; :
written consent of Lender in each case, Borrower siall not commence construction of any 1mprovements -
on the Real Estate other than improvements required for the maintenance or repair of the Property. “
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: Section 1.15. Zoning. Without the pnor written consent of Lender in each case,
' Borrower shall not seek, make, suffer, consent to or acquiesce in any change in the zoning or conditions
of use of the Real Estate or the Improvements. If, under applicable zoning provisions, the use of all or
any part of the Real Estate or the Improvements is or becomes a nonconforming use, Borrower shall not
cause or permit such use to be discontinued or abandoned without the prior wrilten consent of Lender.
Without Lender’s prior written consent, Borrower shall not file or subject any part of the Real Estate or
the Improvements to any declaration of condominium or co-operative or convert any part of the Real
Estate or the’ Improvernents to a condominium, co-operative or other form of multiple ownership and
governance. '

Section-1.16.. Financial Statements, Books and Records, and Informational Reporting,
Borrower shall keep accurate books and records of account of the Property and its own financial affairs
sufficient to permit the preparation of financial statements therefrom in accordance with generally
accepted accounting pringiples.” Lender and its duly authorized representatives shall have the right to
examine, copy and audit Borrower’s records and books of account at all reasonable times. So long as this
Decd of Trust continues in effect, Botrower shall provide to Lender, in addition to any other financial
statements required hercunder-or under any of the other Loan Documents, the following financial
statements and information, all of which must be certified to Lender as being true and correct by
Borrower or the person or entity to “which- they pertain, as applicable, be prepared in accordance with
generally accepted accounting pnncrples cons1stently applied and be in form and substance acceptable to
Lender: : .

(a) copies of all tax“'ré.turﬁ_s.- filed by Borrower, within thirty (30) days after the date
of filing; o

®) monthly operating statements for the Property (including a current Rent Roll
containing the information set forth in Paragraph 1.1{gc) above), within ten {10) days after the end of each
month during the first twelve (12) months of the term of the Loan or until the occurrence of a Secondary
Market Transaction and (ii) during any period when Borrower !S reqmrcd to make payments of net cash
flow to any Reserve; .

(c) quarterly operating statements for the Propcrty, W1thm thirty (30) days after the
end of each calendar quarter; :

(d)  annual financial statements for Borrower (séttihg forth Borrower’s balance sheet
and operating statements for the Property) and each Indemnitor in connectlon with the Loan, within
ninety (90) days after the end of each calendar year; .

(e) a current Rent Roll, containing the information set fonhm Paragraph 1.1(ec)
above, dated as of January 1 of each calendar year and certified by Borrower. as being true, correct and
complete, which shall be delivered to Lender on or before January 15 of each year;, and '

H such other information with respect to the Property, Bon'ower the prmclpals in
Borrower, and each Indemnitor which may reasonably be requested from time to time by Lender w1th1n a
reasonable time after the applicable request. : :

If any of the aforementioned materials are not furnished to Lender within the apphcable tithe
periods, in addition to any other rights and remedies of Lender contained herein, Lender shall have. the. .
right, but not the obligation, to obtain the same by means of an audit by an independent certified public -
accountant selected by Lender, in which event Borrower agrees to pay, or to reimburse Lender for, any
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e “expense of such audit and further agrees to provide all necessary information to said accountant and to
' o_theywis.e-'cooperate in the making of such audit.

: ~Section 1.17. Further Documentation. Borrower shall, on the request of Lender and at
the expense of Borrower, promptly: (&) correct any defect, error or omission which may be discovered in
the contents of this. Deed of Trust or in the contents of any of the other Loan Documents; (b) execute,
acknowledge; deliver-and record or file such further instruments (including, without limitation, further
mortgages, déeds. of trust, security deeds, security agreements, financing statcrments, continuation
statements ‘and as51gnmcnts of rents or leases) and promptly do such further acts as may be necessary,
desirable or proper to-carry-out more effectively the purposes of this Deed of Trust and the other Loan
Documents and to-subject to the liens and security interests hereof and thereof any property intended by
the terms hereof and thercof to be covered hereby and thereby, including specifically, but without
limitation, any renewals, additions, substitutions, replacements or appurtenances to the Property; (c)
execute, acknowledge, deliver;” ‘procure and record or file any document or instrument (including
specifically any financing staterient) deemed advisable by Lender to protect, continue or perfect the liens
or the sccurity interests hereunder against the rights or interests of third persons; and (d) furnish to
Lender, upon Lender’s request,-a-duly acknowledged written statement and estoppel certificate addressed
to such party or parties as directed by Lender and in form and substance supplied by Lender, setting forth
all amounts due under the Note, $tating whether any Default or Event of Default exists, stating whether
any offsets or defenses exist against the Obligations, affirming that the Loan Documents are the legal,
valid and binding obligations of Bofrowet, and contammg such other matters as Lender may reasonably
require. :

Section 1.18. Payment of Costs; Reimbursement to Lender. Borrower shall pay all
costs and expenses of every character incurred in connection with the closing of the Loan or otherwise
attributable or chargeable to Borrower as the owner of the Property, including, without limitation,
appraisal fees, recording fees, documentary, stamp, mortgagc ‘or intangible taxes, brokerage fees and
commissions, title policy premiums and title search fees, public records search fees, escrow fees and
attorneys® fees. Borrower shall pay to Lender any and all reasonable costs and expenses (including,
without limitation, reasonable attorneys fees and expenses) in“connection with any matter for which the
consent or approval of Lender is required (or which is requlred to be delivered to Lender for review
and/or approval) pursuant to the Loan Documents. If Borrower defaults in any such payment, which
default is not cured within any applicable grace or cure period, Lender may pay the same and Borrower
shall reimburse Lender on demand for all such costs and cxpenses incurréd or'paid by Lender, together
with such interest thercon at the Default Interest Rate from and after the date of Lender’s making such
payment until reimbursement thereof by Borrower. Further, Borrower. shall promptly notify Lender in
writing of any litigation or threatened litigation affecting the Property; of any other demand or claim
which, if enforced, could impair or threaten to impair Lender’s security hereunder. Without limiting or
waiving any other rights and remedies of Lender hercunder, if any action or proceedmg of any kind
(including, but not limited to, any bankruptcy, insolvency, atrangement, reorganization or other debtor
relief proceeding) is commenced which might affect Lender’s interest in the Property or-Lender’s right to
enforce its security, or upon the oceurrence of any other Event of Default, then Lender may, at its option,
with or without notice to Borrower, make any appearances, disburse any sums and take any-actions as
may be necessary or desirable to protect or enforce the security of this Deed of Trust or to remédy such
Event of Default (without, however, waiving any Default). Borrower agrees to pay on demand. all
expenses of Lender incurred with respect to the foregoing (including, but not limited to, reasonable fees .
and disbursements of counsel), together with interest thercon at the Default Interest Rate from and after
the date on which Lender incurs such expenses until reimbursement thereof by Borrower. The necessity, .
for any such actions and of the amounts to be paid shall be determined by Lender in its discretion. Lender .~ -
is hereby empowered to enter and to authorize others to enter upon the Property or any part thereof for'the .- .
purpose of performing or observing any such defaulted term, covenant or condition without thereby
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'becommg liable to Borrower or any person in possession holding under Borrower. Borrower hereby

" acknowledges and agrees that the remedies set forth in this Section 1.18 shall be exercisable by Lender,
and ary and all payments made or costs or expenses incurred by Lender in connection therewith shall be
secured hereby and shall be, without demand, immediately repaid by Borrower with interest thereon at the
Default Interest Rate, notwithstanding the fact that such remedies were exercised and such payments
made and costs incurred by Lender after the filing by Borrower of a voluntary case or the filing against
Borrower of-an. 1nv01untary case pursuant to or within the meaning of the Bankruptcy Reform Act of
1978, as amended_ Title 11 U.8.C., or after any similar action pursuant to any other debtor relicf law
(whether statfitory, common law, case law or otherwise) of any jurisdiction whatsoever, now or hereafter,
in effect, which may be er become applicable to Borrower, Lender, any Indemnitor, the Obligations or
any of the Loan Ddocuments. ‘Borrower hereby indemnifies and holds Lender harmless from and against
all loss, cost and expenses. with respect to any Default hereof, any liens (i.e., judgments, mechanics’ and
materialmen’s liens, or otherwise), charges and encumbrances filed against the Property, and from any
claims and demands for damages or. injury, including claims for property damage, personal injury or
wrongful death, arising out“of ‘6r in cennection with any accident or fire or other casualty on the Real
Estate or the Improvements o any nuisance made or suffered thereon, including, in any case, atiorneys’
fees, costs and expenses as aforesaid, whéther at pretrial, trial or appellate level, and such indemnity shall
survive payment in full of the Obhgatlons This Section shall not be construed to require Lender to incur
any expenses, make any appearances or take any actions.

Section 1.19. Securi Interest and Security Agreement. This Deed of Trust is also a
security agreement under the Uniform Commerclal Code for any of the Property which, under applicable
law, may be subject to a security interest under the Uniform Commercial Code, whether acquired now or
in the future, including, without limitation, -the Reserves, all products, and cash and non-cash proceeds
thereof (collectively, "UCC Collateral”). Borrower hereby grants to Lender a security interest in the UCC
Collateral. Borrower shall exccute and delivet to Lender; upon Lender's request, financing statements,
continuation statements and amendments, in such formas Lender may require to perfect or continue the
perfection of this sccurity interest. Borrower shall pay all costs of preparing and filing such statements,
and all costs and expenses of any record searches for financing statements that Lender may require.
Without the prior written consent of Lender, Borrower shiall not create or permit to exist any other lien or
security interest in any of the UCC Collateral. The name and address ‘of Borrower (as Debtor under any
~ applicable Uniform Commercial Code) and Lender (as Secured Party under any applicable Uniform
Commercial Code) are as set forth on Page 1 of this Deed of Trust.”

Section 1.20. Easements and Rights-of-Way. Bo'rréwer shall not grant any easement
or right-of-way with respect to all or any portion of the Real Estate or the Improvements without the prior
written consent of Lender. The purchaser at any foreclosure sale hereundér -may, at its discretion,
disaffirm any easement or right-of-way granted in violation of any of the provisions of this Deed of Trust
and may take immediate possession of the Property free from, and despite the terms of, such grant of
easement or right-of-way. If Lender consents to the grant of an easement or ‘right-of-way, Lender agrees
to grant such consent provided that Lender is paid a standard review fee together with all other expenses,
1nclud1ng, without limitation, attorneys’ fees, incurred by Lender in the review of Borrower’s request and
in the preparation of documents effecting the subordination. Borrower shall at all times-comply with all
casement agreements, reciprocal easement agreements, declarations, restrictive covenants-and.any: other
similar types of agreements now or hereafter affecting the Property, and Borrower shall not amend,

modify or terminate any such easement agreements, reciprocal easement agreements, declaratlons

restrictive covenants or any other similar types of agreements without Lender’s prior written consent =

Section 1.21. Compliance with Laws. Borrower shall at all times comply ‘with alI:‘_. ; .
Applicable Laws, even if such compliance shall require structural changes to the Property Borrower " ¢

may, upon providing Lender with security satisfactory to Lender, pr~~~=4 Aiicentlv and in good faith 10
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- contest the validity or applicability of any Applicable Law so long as the Property shall not be subject to
' any lien, charge, fine or other liability, and shall not be in danger of being forfeited, lost or closed, during
orasd result of such contest. Borrower shall not alter the Property in any manner that would materially
tncrease Borrower’s responsibilities for compliance with Applicable Laws without the prior approval of
Lender. Borrower shall not use or occupy, or allow the use or occupancy of, the Property in any manner
which violates any Lease or any Applicable Law or which constitutes a pubhc or pnvate nuisance or
which makes void, voidable or cancelable, or increases the premium of, any insurance then in force with
respect thereto, Borrower shall, from time to time, upon Lender’s request, provide Lender with evidence
reasonably’ satlsfactory to Lender that the Property complies with all Applicable Laws,

Sectlan 1 22 Additional Taxes. In the event of the enactment after this date of any
law of the state where ‘the Property is located or of any other governmental entity deducting from the
value of the Property for the 'purpose of taxation any lien or security interest thereon, or imposing upon
Lender the payment of the wholé or-any part of the Taxes or Other Charges berein required to be paid by
Borrower, or changing in any way the laws relating to the taxation of mortgages or security agreements or
debts secured by mortgages or security agreements or the interest of the Lender or secured party in the
property covered thereby, or.the manner of collection of such Taxes or Other Charges, so as to adversely
affect this Deed of Trust or th¢ Obligations or Lender, then, and in any such event, Borrower, upon
demand by Lender, shall pay stich- Taxes -or ‘Qther Charges, or reimburse Lender therefor; provided,
however, that if in the opinion of coungel fof Lender (a) it might be unlawful to require Borrower to make
such payment, or (b) the making of such payment might result in the imposition of interest beyond the
maximum amount permitted by law, then and in either such event, Lender may elect, by notice in writing
given to Borrower, to declare all of the Obhgations to be and become due and payable in full sixty (60)
days from the giving of such notice.

Section 1.23. Borrower's Waivers. To’ the full extent permitted by law, Borrower
shall not at any time insist upon, plead, claim or take the benefit or advantage of any law now or hereafter
in force providing for any appraisement, valuation, stay, moratorium or extension, or any law now or
hereafter in force providing for the reinstatement of the Obligations prior to any sale of the Property to be
made pursuant to any provisions contained herein or prior to the entering of any decrece, judgment or order
of any court of competent jurisdiction, or any right under any statute to redecm all or any part of the
Property 3o sold. Borrower, for Borrower and Borrower’s successors and assigns, and for any and all
persons ever claiming any interest in the Property, to the full extent permmed by law, hereby knowingly,
intentionally and voluntarily with and upon the advice of competent- counsel: (a) waives, releases,
relinquishes and forever forgoes all rights of valuation, appraisement, stay of execution, reinstatement and
notice of election or intention to mature or declare due the Obligations (except such notices as are
specifically provided for herein); (b) waives, releases, relinquishes and forever forgoes all right to a
marshalling of the assets of Borrower, including the Property, to a sale in the inverse otder of alienation,
or to direct the order in which any of the Property shall be sold in the event of foreclosure of the liens and
security interests hereby created and agrees that any court having ]unsdlctlon to foreclose such liens and
security interests may order the Property sold as an entirety; and (c) waives, releases, relinquishes and
forever forgoes all rights and periods of redemption provided under applicable law. To the full extent
permitted by law, Borrower shall not have or assert any right under any statute or rulé of law pertaining to
the exemption of homestead or other exemption under any federal, state or local law now or hereafter in
effect, the administration of estates of decedents or other matters whatever to defeat, reduce or affect.the
right of Lender under the terms of this Deed of Trust to a sale of the Property, for the collection of the. .
Obligations without any prior or different resort for collection, or the right of Lender under the terms-of
this Deed of Trust to the payment of the Obligations out of the proceeds of sale of the Property-in,
preference to every other claimant whatever. Further, Borrower hereby knowingly, intentionally and .~ -
voluntarily, with and upon the advice of competent counsel, waives, releases, relinquishes and forever .~ °
forgocs all present and future statutes of limitations as a defense to any action to enforce the provisions of
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v 'thns Deed-of Trust or to collect any of the Obligations the fullest extent permitted by law. Borrower
' covenants and agrees that upon the commencement of a voluntary or involuntary bankruptcy proceeding

by ‘or-against Borrower, Borrower shall not seck a supplemental stay or otherwise shall not seek pursuant

to'11.U.S:C: §105 or any other provision of the Bankruptcy Reform Act of 1978, as amended, or any

other debtor relief law (whether statutory, common law, case law, or otherwise) of any jurisdiction
whatscever, now or. hereafter in effect, which may be or become applicable, to stay, interdict, condition,
reduce-or inhibit the ability of Lender to enforce any rights of Lender against any Indemuitor of the
secured obllgatlons or any other party liable with respect thereto by virtue of any indemnity, guaranty or
otherwise, - - .

Sectlan 1 24 Management

(a) The management of the Property shall be by either (1) Borrower or an entity
affiliated with Borrower approved by Lender for so long as Borrower or said affiliated entity is managing
the Property in a first class'manner; or (2) a professional property management company approved by
Lender, and in either case pursuant to a writien agreement approved by Lender. In no event shail any
manager be removed, replaced-or retaingd, or any management agreement entered into, moditied or
amended, in each case withoit the prior written consent of Lender, which shall not unreasonably be
withheld. After an Event of Default hereunder or a default under any management contract then in effect,
which defanit is not cured within -any appllcable grace or cure period, Lender shall have the right to
terminate, or to direct Borrower to terminaté, such management contract upon thirty (30) days’ notice and
to tetain, or to direct Borrower to retain, 4 new mapagement agent approved by Lender. It shall be a
condition of Lender’s consent to any management agreement, whether with an affiliate of Borrower or a
professional property management company, that such manager enter into an agrecment with Lender
whereby the manager acknowledges and agrees to the aforesald rights of Lender, and as to such other
matters as Lender may require. :

(b) Without limiting the restrictiens set forth in Section 1.24(a) pertaining to the
management agreement for the Property, Borrower may not terminate any other Contract that is material
10 the operation of the Property, or enter into any amenidment thereto that makes the terms thereof less
favorable to Borrower, in each case without the prior written comsent of Lender, which shall not
unreasonably be withheld, provided, however, that if the ‘other party to such Contract is in default
thereunder, and Borrower can replace the goods or services provided on terms not materially
disadvantageous to Borrower, then the prior written consent of Lender shall not be required to terminate
such Contract. Borrower shall perform its obligations under each Contract and each of the General
Intangibles, except where Borrower's failure to do so would not-have a material adverse effect on
Borrower or the Property. Borrower represents that its interest under each Contract, and each General
Intangible, is not subject to any claim, setoff, lien, deduction or encumbrance of any-nature, other than
that created by this Deed of Trust. At any time during the continuance of an Event.of Default, Lender
may {(but shall not be obligated to) take such action as Lender may determine to be reasonably necessary
to protect the rights of Borrower under any or all of the Contracts and/or the General Intangibles. Should
Lender, or Lender's de:31gnee, acquire the Property (whether pursuant to exercise of Lender's remedies
hereunder or by transfer in lieu thereof), Lender may elect to assume Borrower's interests under any or all
of the Contracts or General Intangibles as Lender shall determine, and Borrower shalt cause . to_be
terminated, without obligation to Lender or the successor owner of the Property, such other Contracts
and/or General Intangibles as Lender may direct. :

Section 1.25. Hazardous Waste and Other Substances.

(a)  Borrower hereby represents and warrants to Lender that, as of the date hereof

except as disclosed in writing to Lender: (i) to the best of Borrower’s knowledge, information and belief,
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g exccpt as expressly set forth in the environmental report prepared for Lender in connection with the Loan

{the “Environmental Report”), the Property is not in direct or indirect violation of any local, state or
federal law,. rule or regulation pertaining to environmental regulation, contamination or clean-up
(collectively, “Environmental Laws”), including, without limitation, the Comprehensive Environmental
Responise, Compensatlon and Liability Act of 1980 (42 U.S.C. §9601 et seq. and 40 CFR §302.1 et seq.),
the Résource Conservation and Recovery Act of 1976 (42 U.S.C. §6901 et seq.), the Federal Water
Pollution Control’Act.(33 U.S.C. §1251 gt seq. and 40 CFR § 116.1 ¢t seq.), those relating to lead based
paint, and the Hazardous Materials Transportation Act (49 U.S.C. §1801 et seq.), and the regulations
promulgated pursuant to said laws, all as amended; (ii) to the best of Borrower’s knowledge, information
and belief, except as ¢xpressly set forth in the Environmental Report, no hazardous, toxic or harmful
substances, wastes, materials, pollutants or contaminants (including, without limitation, asbestos, lead
based paint, polychlorinated biphenyls, petroleum products, flammable explosives, radioactive materials,
infectious substances or raw materials which include hazardous constituents) or any other substances or
materials which are included under or regulated by Environmental Laws, or any molds, sposes or fungus
or other harmful microbial ‘matter (collectively, “Hazardous Substances”) are located on or have been
handled, generated, stored, processed. or disposed of on or released or discharged from the Property
(including underground contamination)-except for those substances used by Borrower or Tenants in the
ordinary course of their respective business and in compliance with all Environmental Laws; (iii} the
Property is not subject to any privaté or governmental lien or judicial or administrative notice or action
relating to Hazardous Substances;: (1v) to the. best of Borrower’s knowledge, information and belief,
except as expressly set forth in the Environmental Report, there are no existing or closed underground
storage tanks or other underground storage receptacles for Hazardous Substances on the Property; (v)
Borrower has received no notice of, and to the best of Borrower’s knowledge and belief, there exists no
investigation, action, proceeding or claim by any agency, authority or unit of government or by any third
party which could result in any liability, petialty, sanction or judgment under any Environmental Laws
with respect to any condition, use or operation of the Property nor does Borrower know of any basis for
such a claim; and (vi) Borrower has received no notice of and, to the best of Borrower’s knowledge and
belief, there has been no claim by any party that any use, operation or condition of the Property has
caused any nuisance or any other liability or adverse condmon on any other property nor does Botrower
know of any basis for such a claim. - :

(b)  Borrower shall keep or cause the Property to be kept free from Hazardous
Substances {except those substances used by Borrower and Ténants. in the ordinary course of their
respective business and, in each case, in compliance with all Environmental Laws) and in compliance
with all Environmental Laws, shall not install or use any undergrotind storage tanks, shall expressly
prohibit the use, generation, handling, storage, production, processing and disposal of Hazardous
Substances by all Tenants (except in the ordinary course of a business that is not.a Prohibited Use and in
cach case in compliance with all Environmental Laws) and, without limiting the-generality of the
foregomg, during the term of this Deed of Trust, shall not install in the Improvements of permit to be
installed in the Improvements asbestos-containing materials (“ACMs”) or any- subsfance containing
ACMs. Borrower shall, if required under applicable Environmental Laws, maintain -all applicable
Material Safety Data Sheets with respect to the Property, and make same availabie to Lender or Lender's
consultants upon reasonable notice. I

(c) Borrower shall promptly notify Lender if Borrower shall become aware of the
possible existence of any Hazardous Substances on the Property (except in the ordinary ‘course. of a.
business that is not 2 Prohibited Use and in each case in comphancc with all Environmental Laws) orif .
Borrower shall become aware that the Property is or may be in direct or indirect violation of any.

Environmental Laws. Further, immediatcly upon receipt of the same, Borrower shall deliver to. Lender .~ : .
copies of any and all orders, notices, permits, applications, reports, and other communications, documents -

and instruments pertaining to the actual, alleged or potential presence or existence of any Hazardous
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.- Substances at, on, about, under, within, near or in connection with the Property. Borrower shall, promptly

" and when'and as required by Lender, at Borrower’s sole cost and expense, take all actions as shall be
necessary or.advisable for the clean-up of any and all portions of the Property or other affected property,
including; without limitation, all investigative, monitoring, removal, containment and remedial actions in
accordance with:all applicable Environmental Laws (and in all events in a manner satisfactory to Lender),
and shall further pay or cause to be paid, at no expense to Lender, all clean-up, administrative and
enforcement costs of applicable governmental agencies which may be asserted against the Property; in the
event Borrower fails o take such actions, (1) Lender may, but shall not be obligated to, cause the
Property or other affected.property to be freed from any Hazardous Substances or otherwise brought into
conformance with Environmental Laws and any and all costs and expenses incurred by Lender in
connection therewith, togcther with interest thereon at the Default Interest Rate from the date incurred by
Lender until actually paid by Borrower, shall be immediately paid by Borrower on demand, and
(2) Borrower hereby grants.to Lender and its agents and employees access to the Property and a license to
remove any items deemed by Lender.to be Hazardous Substances and to do all things Lender shall deem
necessary to bring the Property in confonnance with Environmental Laws. Borrower covenants and
agrees, at Borrower’s sole cost and expense, to indemify, defend (at trial and appellate levels, and with
attorneys, consultants and expests acceptable to Lender), and hold Lender harmless from and against any
and all liens, damages, lossés, liabilities, obligations, seitlement payments, penalties, assessments,
citations, directives, claims, lifigation, demands, defenses, judgments, suits, proceedings, costs,
disbursements or expenses of any kind of ‘of any nature whatsoever (including, without limitation,
reasonable attorneys’, consultants’ and experts’ fees and disbursements actually incurred in investigating,
defending, settling or prosecuting any claim; litigation or proceeding) which may at any time be imposed
upon, incurred by or asserted or awarded-agairist-Lender or the Property, and arising directly or indirectly
from or out of: (i) the presence, release or threat of release of any Hazardous Substances on, in, under or
affecting all or any portion of the Property or (to the extent such Hazardous Substances were released
from, or migrated from, the Property) any surrounding areas, regardless of whether or not caused by or
within the control of Borrower; (ii) the violation of any Enviroamental Laws relating to or affecting the
Property, whether or not caused by or within the control of Borrower; (iii) the failure by Borrower to
comply folly with the terms and conditions of this Section 1.25; (iv) the breach of any representation or
warranty contained in this Section 1.25; or (v} the enforcement of this. Section 1.25, including, without
limitation, the cost of assessment, containment and/or removal of any and all Hazardous Substances from
all or any portion of the Property or (to the extent such Hazardous Substances were released from, or
migrated from, the Property) any surrounding areas, the cost of any actions taken in response to the
presence, release or threat of release of any Hazardous Substances on, in; vider or affecting any portion
of the Property or (to the extent such Hazardous Substances were released from, or migrated from, the
Property) any surrounding areas to prevent or minimize such release or threat of release so that it does not
migrate or otherwise cause or threaten danger to present or future public health, safety, welfare or the
environment, and costs incurred to comply with the Environmental Laws jn connection with all or any
portion of the Property or any surrounding areas. The indemnity set forth in this Section 1.25(c) shall
also include any diminution in the value of the security afforded by the Property or afy fiiture reduction in
the sales price of the Property by reason of any matter set forth in this Section 1. 25(0) Lender’s rights
under this Section shall survive payment in full of the Obligations and shall be in addmon to all other
rights of Lender under this Deed of Trust, the Note and the other Loan Documents. 7 .

(d)  Upon Lender's request, at any time after the occurrence of an Event of Default
hereunder or at such other time as Lender has reasonable grounds to believe that Hazardous. Substances___
are or have been released, stored or disposed of on or around the Property or that the Property may be.in
violation of the Environmental Laws, Borrower shall provide, at Borrower’s sole cost and expensc, an, o
inspection or audit of the Property prepared by a hydrogeologist or environmental engineer ‘or other .~
appropriate consultant approved by Lender indicating the presence or absence of Hazardous Substances .-~ .
on the Property or an inspection or audit of the Improvements prepared by an engineering or consulting
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o ﬁfm approved by Lender indicating the presence or absence of friable asbestos or substances containing

" asbestos on the Property. 1f Borrower fails to provide such inspection or audit within thirty (30) days

after stich request, Lender may order the same, and Borrower hereby grants to Lender and its employees

and agents access to the Property and a license to undertake such inspection or audit. The cost of such

inspection or audit, together with interest thereon at the Default Interest Rate from the date incurred by

Lender. until actually paid by Borrower, shall be immediately due and payable to Lender by Borrower on
demarid... -

(e) “The obligations of Borrower under this Deed of Trust (including, without
lirnitation, this Section 1.25) with respect to Hazardous Substances shall not in any way limit the
obligations of any. party under the Hazardous Substances Indemnity.

Sectlon l 26 Indemmﬁcanon, Subrogation.

(a) Bo_r'rower shall indemnify, defend and hold Lender harmless against: (i) any and
all claims for brokerage, leasing, finders or similar fees which may be made relating to the Property or the
Obligations, and (ii) any and"all-liability, obligations, losses, damages, penalties, claims, actions, suits,
costs and expenses (including Lender’s reasonable attorneys’ fees, together with reasonable appellate
counsel fees, if any) of whatever kind or nature'which may be asserted against, imposed on or incurred by
Lender in connection with the Obhgatlons, this Deed of Trust, the Property, or any part thereof, or the
exercise by Lender of any rights or remedies: granted to it under this Deed of Trust; provided, however,
that nothing herein shall be construed 4to_0b11gat_e Borrower to indemnify, defend and hold harmless
Lender from and against any and all liabilities, obligations, losses, damages, penalties, claims, actions,
suits, costs and expenses enacted against, 1mposed on or incurred by Lender by reason of Lender’s willful
misconduct or gross negligence,

(b)  If Lender is made a party defendant to any litigation or any claim is threatened or
brought against Lender concerning the Obligations, this Deed of Trust, the Property, or any part thereof,
ot any interest therein, or the construction, maintenance, opetation or occupancy or use thereof, then
Borrower shall indemnify, defend and hold Lender harmiess fom and against all liability by reason of
said litigation or claims, including reasonable attorneys’ fees (togcther with reasonable appellate counsel
fees, if any) and expenses incurred by Lender in any such 11t1gat10n or claim, whether or not any such
litigation or claim is prosecuted to judgment. If Lender commencés an action against Borrower to enforce
any of the terms hereof or to prosecute any breach by Borrower of any of the terms hereof or of any of the
other Loan Documents, or to recover any sum sccured hereby, Borrower shall pay to Lender its
reasonable attorneys’ fees (together with reasonable appellate counset fees, if any) and expenses. The
right to such attorneys’ fees (together with reasonable appeliate counsel fees, if any) and expenses shall
be deemed to have accrued on the commencement of such action, and shall be enforceable whether or not
such action is prosecuted to judgment. If Borrower breaches any term of this Deed of Trust, Lender may
engage the services of an attorney or attorneys to protect its rights hereunder, and in the event of such
engagement following any breach by Borrower, Borrower shall pay Lender reasonable attomeys’ fees
(together with reasonable appellate counsel fees, if any) and expenses incurred by Lender, whether or not
an action is actually commenced against Borrower by reason of such breach’ All references to
“attorneys” in this Subsection and elsewhere in this Decd of Trust shall include without limitation -any
attorngy or law firm engaged by Lender and Lender’s in-house counsel, and all referenices to “fees-and
expenses” in this Subsection and elsewhere in this Deed of Trust shall include without limitation any fees.
of such attorney or law firm and any allocation charges and allocation costs of Lender’s in-house counsel.

() A waiver of subrogation shall be obtained by Borrower from its insurance. carrier
and, consequently, Borrower waives any and all right to claim or recover against Lender, its officers, .~~~
employees, agents and representatives, for loss of or damage to Borrower, the Property, Borrower’s
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g property or the property of others under Borrower’s control from any cause insured against or required to
' bc msured agamst by the provisions of this Deed of Trust.

: ~Section 1.27. Single-Purpose Entity Covenants, Borrower hereby represents, warrants
and covenants as of the date hereof and until such time as the Obligations are paid in full, that without, in
each’ case, the prior written consent of Lender (which may be withheld or conditioned by Lender in its
sole and. absolute d]SCI‘et]Oﬂ for any reason or for no reason):

(a)___‘- “The sole purpose of Borrower has been, is and will be, to acquire, own, hold,
maintain, and operate the Property, together with such other activities as may be necessary or advisable in
connection with thé ownership of the Property. Borrower has not engaged, and does not and shall not
engage, in any business, and it has and shall have no purpose, unrelated to the Property. Borrower has not
owned, does not own and shall not acquire, any real property or own assets other than those related to the
Property and/or otherwise in furtherance of the limited purposes of Borrower.

(b) Neither Borroier, nor any general partner, manager or managing member (a
"Controlling Entity") of Borrower, as applicable, shall have the authority to perform any act in respect of
Borrower in violation of any (a) appl__lcable laws or regulations or (b) any agrecement between Borrower
and Lender (including, without limitation, the Toan Documents).

(c) Borrower shall not:

(1) make any' loéns" to the holder (directly or indirectly) of any equity
interests in Borrower (collectively, the “Equﬂfy Hoiders” , any Affiliate (as defined below) of Borrower or
of any Equity Holders, .

) except s expressly permitted. by the Lender in writing, sell, encumber
(except with respect to the Lender} or otherwise transfer or dispose of all or substantially all of the
properties of Borrower (a sale or disposition will be deemed to be “all or substantially all of the properties
of Borrower” if the sale or disposition includes the Property or'if the total value of the propemes sold or
disposed of in such transaction and durmg the twelve months precedmg such transaction is sixty six and
two thirds percent (66-2/3%) or more in value of Borrower’s total assets.as of the end of the most recently
completed fiscal year of Borrower); :

_ 3) to the fullest extent permitted by law, disso?lyé, wind-up, or liquidate
Borrower; e .

(4) merge, consolidate or acquire all or substannally all of the assets of an
Affiliate of same or other person or entity; :

(5) change the nature of the business conducted by Borrower or .

(6)  except as permitted by the Lender in wrltmg, amend modlfy or
otherwise change the Organizational Documents (as defined below) of Borrower (which approval after a
Secondary Market Transaction with respect to the Loan, may be conditioned upon Lender’s recelpt of
confirmation from each of the applicable Rating Agencies that such amendment, modlﬁcatlon or change-- .
would not result in the qualification, withdrawal or downgrade of any securities rating). :

(d) Borrower shall not, and no Equity Holder or other person or entity on T;éhé{lf of L

Borrower shall, without the prior written affirmative vote of one hundred percent (100%) of the members, .~ |

.
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o partners or stockholders of Borrower: (1} institute proceedings to be adjudicated bankrupt or insolvent;
" (2) consent to the institution of bankruptcy or insolvency proceedings against it; (3) file a petition
seekmg, of -consenting o, reorganization or relief under any applicable federal or state law relating to
bankruptey; (4).consent to the appointment of a receiver, liquidator, assignee, trustee, sequestrator (or
other similar official) of Borrower or a substantial part of its property; (5) make any assignment for the
benefit.of creditors; (6} admit in writing its inability to pay its debts generally as they become due or
declare-or cffect 4 moratorium on its debts; or (7) take any action in furtherance of any such action ((1)
through (7) above wrth respect to any individual or entity, collectively, a "Bankruptcy Action").

(e) Borrower shall have no indebtedness or incur any liability other than (1)
unsecured debts and hahllmes for trade payables and acerued expenses incurred in the ordinary course of
its business of operating the Property, provided, however, that such unsecured indebtedness or liabilities
(y) are in amounts that are normal and reasonable under the circumstances, but in no event to exceed two
percent (2%) of the original pnnmpal amount of the Loan and (z) are not evidenced by a note and are paid
when due, but in no event for more than sixty (60) days from the date that such indebtedness or liabilities
are incurred and (2) the Qbligations.. No indebtedness other than the Loan shall be secured (senior,
subordinated or pari passu) by the Property.

) The followirg provisions shall apply only when Borrower is a limited liability
company or a partnership. A Bankriiptcy Action by or against any partner or member of Borrower, as
applicable, shall not cause such parmer or-member of Borrower, as applicable, to cease to be a partner or
member of Borrower and upon the occurrerice of a Bankruptcy Action, Borrower shall continue without
dissolution. Additionally, to the fullest extent permitted by law, if any partner or member of Borrower, as
applicable, ceases to be a partner or member.of Borrower, as applicable, such event shall not terminate
Borrower and Borrower shall continue without dissolution.

(g) Botrower shall at all times obseri)e' rhe applicable legal requirements for the
recognition of Borrower as a legal entity separate fr0m :any Equity Holders or Affiliates of Borrower or of
any Equity Holder, including, without limitation, as follows: )

(1)  Borrower shall either (a) maintain its principal executive office and
telephone and facsimile numbers separate from that of any Affiliate of Borrower or of any Equity Holder
and shall conspicuously identify such office and numbers as it§ own, or(b) shall allocate by written
agreement fairly and reasonably any rent, overhead and expenses for shared office space. Additionally,
Borrower shall use its own separate stationery, invoices and checks’ which reﬂects its name, address,
telephone number and facsimile number. :

(2) Borrower shall maintain correct and complete findancial statements,
accounts, books and records and other entity documents separate from those of any-Affiliate of Borrower
or of any Equity Holder or any other person or entity. Borrower shall prepare unaudited quarterly and
agnual financial statements, and Borrower's financial statements shall substantlally comply w1th genera]ly
accepted accounting principles. : . _

(3) Borrower shall maintain its own separate bank accounts payroll and
correct, complete and separate books of account. S

(4) Borrower shall file or cause to be filed its own separate tax returns

(5 Bormrower shall hold itself out to the public (including any of 1ts._-
Affiliates' creditors) under Borrower's own name and as a separate and distinct entity and not as a

department, division or otherwise of any Affiliate of Borrower or of any Equity Holder.
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(6) Borrower shall observe all customary formalities regarding the existence

of Borrower including holding meetings and maintaining current and accurate minute books separate
from tb_ose of any Affiliate of Borrower or of any Equity Holder.

- N Borrower shall hold title to its assets in its own name and act solely in its
own’ pame and through its own duly authorized officers and agents. No Affiliate of Borrower or of any
Equity Holder shall-be appointed or act as agent of Borrower, other than as a property manager or leasing
agent with respect to the Property.

“(8)" Investments shall be made in the name of Borrower direcily by Borrower
or on its behalf by brokers engaged and paid by Borrower.

(9) Except as required by Lender, Borrower shall not guarantee, pledge or
assume or hold itself out_=_or_perfr_i'i_t_'it$elf to be held out as having guaranteed, pledged or assumed any
liabilities or obligations of any Equity: Holder or any Affiliate of Borrower, nor shall it make any loan,
except as permitted in the Loan Documents

(1 0) Borrower is and will be solvent.

(11) Assets ot Borrower shall be separately identificd, maintained and
segregated. Borrower's assets shall at all times be held by or on behalf of Borrower and if held on behalf
of Borrower by another entity, shall at all times be kept identifiable (in accordance with customary
usages) as assets owned by Borrower. This restriction requires, among other things, that (i) funds of
Borrower shall be deposited or invested -in Borrower's name, (ii) funds of Borrower shall not be
commingled with the funds of any Affiliate of Borrower or of any Equity Holder, (iii}) Borrower shall
maintain all accounts in its own name and with its own tax identification number, separate from those of
any Affiliate of Borrower or of any Equity Holder, and (iv) funds of Borrower shall be used only for the
business of Borrower.

(12) Borrower shall mamtaio"us assets-insuch a manner that it is not costly or
difficult to segregate, ascertain or identify its individual assets from those of any Affiliate of Borrower or
of any Equity Holder. -

(13)  Borrower shall pay or cause to bc“:mpard'xts own liabilities and expenses of
any kind, including but not limited to salaries of its employees, only out of :ts own separate funds and
assets. e _

(14) Borrower shall at all times be adequately capltahzed to engage in the
transactions contemplated at its formation, . A

(15)  Borrower shall not do any act which would make it rmpossrblc to carry
on the ordinary business of Borrower. : g

(16) All data and records (including computer records) used by Borrower or
any Affiliate of Borrower in the collection and administration of any loan shall reﬂect Borrowers
ownership interest therein. | .

{17)  No funds of Borrower shall be invested in securities issued by, r_lor__ shél:l.-: |
Borrower acquire the indebtedness or obligation of, an Affiliate of Borrower or of an Equity Holder,
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{(18) Borrower shall maintain an arm's length relationship with each of its

e Afﬁhates and may enter into contracts or transact business with its Affiliates only on commercially

reasonable terms that are no less favorable to Borrower than is obtainable in the market from a person or
entity that is not.an Affiliate of Borrower or of any Equity Holder.

_ (19) Borrower shall correct any misunderstanding that is known by Borrower
regardmg its name or separate identity.

(h) " Any indemmification obligation of Borrower to the holder of any equity interest
in Borrower shall (1) be fully subordinated to the Loan and (2) not constitute a claim against Borrower or
its asscts until such-time as the Loan has been indefeasibly paid in accordance with its terms and
otherwise has been fully di-scharged (or has been defeased in accordance with the Note).

(i) The followmg shall only apply if and when Borrower is a limited partnership.
Each general partner of Borrower may not be an individual. Each general partner of Borrower shall at all
times have as its sole purpose to act as the general partner of Borrower, and shall be engaged in no other
business or have any other. purpose. Additionally, any additional or substitute general partner of
Borrower shall have organizational documents that (1) include covenants substantially similar to the
foregoing provisions of this Section' 1.27, mcluswe of all single purpose/bankruptcy remote provisions,
and (2) are acceptable to the Lender. . -~

) Borrower shall cause the "Orgamzatmnal Documents of Borrower to include, at
all times, requ1rements substantially similar to thé foregoing, in a manner satisfactory 1o Lender. At any
time when Borrower is a limited partnership, t_he Organizational Documents of the general partner shall
include provisions substantially similar to those set forth in Section 1.27(I) above.

(k)  As used in this Deed of Trust:~ o

) "Affiliate” means any person or-entity which directly or indirectly
through one or more intermediaries controls, is controlled by or'is- unde_r-common control with a speciﬁed
person or entity. For purposes of the definition of "Affiliate", the terms “control”, “controlled”,
“controlling” with respect to a specified person or entity. shall include, without limitation, (i) the
ownership, control or power to vote ten percent (10%) or more of (x) the otitstanding shares of any class
of voting securities or (y) beneficial interests, of any such person or entlty, as the case may be, directly or
indirectly, or acting through one or more persons or entities, (ii) the control in any manner over the
general partner(s) or the election of more than one director or trustee (or persons exercising similar
functions) of such person or entity, or (iii} the power to exercise, d1rect1y or: 1nd1rectly, control over the
management or policies of such person or entity. .

(2)  “Constituent Entity" shall mean, with respect to any entity, (i) with
respect to any limited partnership, (X) any general partner of such limited partnership.and (y} any limited
partner of such partnership which owns (or is owned by any person or entity owning, holding or
controlling, directly or indirectly) the right to receive 50% or more of the income, distributable funds or
losses of such partnership; (ii) with respect to any general parinership or joint venture, any ‘partner_ or
venturer in such general partnership or joint venturer; (iii} with respect to any corporation,. {x).any officer
or director of such corporation, and (y) any person or entity which owns or controls 50% or more. of any.
class of stock of such corporation; (iv) with respect to any limited liability company, (x) any managerof
such limited liability company, (y) ary managing member of such limited liability company, or the. sole:

member of any limited liability company having only one (1) member, and (z) any non-managing - :
member of such limited lability company which owns (or is owned by any person or entity owmng,..---'-"
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L holdmg or controlling, directly or indirectly) the right to receive 50% or more of the income, distributable

o funds. ot losses of such limited liability company; (v) any person or entity which controls any entity

_descnbed inany of clauses (i) through (iv) of this definition; and (vi) any entity which is a “Constituent
Entity” with respect to an entity which is a “Constituent Entity” of the subject entity. For all purposes of
this Deed of Trust unless expressly noted, “control” and “controlled by” shall have the meanings assigned
to them in Rule 405 under the Securities Act of 1933, as amended. For the purposes of clause (vi) of the
definition of Constituent Entity, if entity “B” is a Constituent Entity of entity “A”, then any Constitucnt
Entity of “B” shall be deemed to be a Constituent Entity of any entity of which “A” is a Constituent
Eatity. . .

(3) . "Qrganizational Documents” shall mean, with respect to any entity, the
documents customanly used to-form an entity and provide for its governance, as the same may be
amended from time to time; including, without limitation, (a) with respect to a corporation, the articles of
incorporation or certificate of iri¢orporation or charter, and the by-laws; (b} with respect to a limited
liability company, the articlés.of organization and the operating agreement; (c) with respect to a limited
partnership, the certificate: of limited partnership and the limited partnership agreement; and (d) with
respect to a general partnership; the agreement of partnership.

Section 1.28. Reseirve Accounts and Disbursement Regquests. At Lender’s option, as
additional security for the indebtedness secured hereby, Borrower shall establish and maintain the reserve
accounts required by this Section 1.28, subject to the secunty interest therein as more fully set forth in
Section 1.19 hereof. : :

(a) Replacement Reserve. Borrower agrees that it will perform all repairs and
replacements necessary to maintain the Property. in good working order, in accordance with its condition
as of the date hereof. Commencing upon the Payment Date following the occurrence of (i) an Excess
Cash Flow Sweep Trigger Event (as that term is defined in. Section 1.28(b) below), (i) Lender’s
determination that Borrower or SWI is not maintaining the SW1 Space in accordance with the SWI Lease
(as those terms are defined in Section 1.28(b) below)or- (i) SWI no longer being the tenant under the
SWI Lease, and on each Payment Date thereafter until the Note is-paid in full, Borrower shall pay to
Lender the sum of $755.72 to be held in a reserve fund (the “Replacement Reserve™) subject to this Deed
of Trust, for payment of certain repairs and replacements at the. Propcrty ‘which, under generally accepted
accounting principles, are categonzcd as capital expenses and'not as operatlng expenses (the “Repairs™).
Borrower shall perform all Repairs in a good and workmanlike manner, in accordance with all applicable
codes and regulations, and each case in a manner satisfactory to Lender and as necessary to maintain the
Property in good condition and in compliance with all applicable laws, ordinances, rulcs and regulations.
So long as no Default shall exist and be continuing, Lender shall, to the extent. funds are available for
such purpose in the Replacement Reserve, disburse to Borrower the amount.paid or incurred by Borrower
in performing the Repairs as required above upon satisfaction of the requirements set forth in Section 1.29
of this Deed of Trust. Lender may, at Borrower’s expense, make or cause to be made an inspection of the
Property to determine the need, as determined by Lender in its reasonable judgment, for further Repairs of
the Property. In the event that such inspection reveals that further Repairs are- reqmred Lender shall
provide Borrower with a written description of the required Repairs, and Borrower shall ‘complete. such
Repairs to Lender’s reasonable satisfaction within ninety (90) days after Lender’s notlce or.such, Iater
date as may be approved by Lender in its discretion. : W

(b)  Excess Cash Flow Reserve. Commencing upon (i) an Event of Default, .(_i__i)’ a
petition is filed or any case, proceeding or other action is commenced by or against Sportsman’s,

Warehouse Inc., a Utah corporation (“SWI”), seeking to have an order for relief entered against it-as .- k .
debtor or seekmg reorganization, arrangement, adjustment, liquidation, dissolution or composition of it or .~~~

its debts or other relief under any law relating to bankruptoy, inselvency arrancement rearaanization

.
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*receivership or other debtor relief under any law or statute of any jurisdiction or (iii) SWI fails to

" contintiously operate its business at the Property, discontinues its opcrations at the Property for a period
of 10 consecutive business days, vacates the Property or “goes dark’ (excluding periods of closure due to
cendemnation, casualty or SWI's renovation of the SWI Space, but in no event shall such closure for
renovations exceed one hundred eighty (180) days), (each, an “Excess Cash Flow Sweep Trigger Event™),
Bom)war shall deposit all Excess Cash Flow (as defined below) (the “Excess Cash Flow Sweep”) into a
reserve-ageount (the “Excess Cash Flow Reserve™) to be held by Lender as additional collateral for the
Loan. Borrower shall be required to continue to make such deposits of Excess Cash Flow into the Excess
Cash Flow‘Reserve cach month until the satisfaction of the Excess Cash Flow Termination Conditions (as
defined below). Provided no Event of Default exists, Lender shall disburse funds from the Excess Cash
Flow Reserve to.pay. for Leasing Costs in connection with re-leasing the SWI Space. Upon the
termination of the Excess Cash. Flow Sweep, Lender shall return the funds in the Excess Cash Flow
Reserve (if any) to Borrower,As used herein, the term “Excess Cash Flow” shall mean all cash flow
generated by the Property after déducting the Monthly Payment Amount (as that term is defined in the
Note), payments to the Impound Aceount and the other Reserve accounts set forth herein, and all
customary and reasonable operating expenses of the Property pursuant to an operating budget approved
by Lender, but excluding payments to any. property manager affiliated with Borrower; the term “Excess
Cash Flow Termination Conditions” shall mean the occurrence of either (A) if the Excess Cash Flow
Sweep Trigger Event occurs solely as'a result of an Event of Default, after such Event of Default has been
duly cured and such cure has been- ac(:’épted"by Lender; provided that Borrower shall be eligible for the
foregoing termination of the Excess Cash Flow Sweep Trigger Event only twice while the Loan is
outstandmg, or (B) if the Excess Cash Flow Sweep Trigger Event occurs solely as a result of the events
described in (ii) above, such petition, ‘case; proceeding or other action is dismissed, provided that
Borrower shall be eligible for the foregoing termination of the Excess Cash Flow Sweep Trigger Event
only if the action is dismissed within sixty (60). days after being commenced, or (C) if the Excess Cash
Flow Sweep Trigger Event occurs solely as a result of the events described in (iii) above, SW] reopens for
business to the public, or (D) the delivery by Borrower to-Lender of a written notice signed by Borrower
and each Indemnitor that Borrower has elected to have the Loan become full recourse to Borrower and
Indernnitor, jointly and severally, in lieu of Lender implementing the Excess Cash Flow Sweep (the
“Recourse Notice™), at which time the Excess Cash Flow Sweep shall terminate and the provisions of the
Full Recourse Guaranty (as that term is defined in the Note} shall be in full force and effect; or (E})
Borrower has (x) leased substantially all of the SWI1 Space to:an unaffiliated, third party tenant acceptable
to Lender (“Replacement Tenant™) pursuant to a lease with terms __@n_d conditions acceptable to Lender for
a term of not less than five years on economic terms equal or better than those contained in the SWI
Lease, (y) Replacement Tenant is in occupancy of the SWI Space, paying rent and open for business to
the public, and (z) Borrower has delivered a tenant estoppel certificate from Replacement Tenant in form
and substance acceptable to Lender confirming the foregoing; the term “SWI Space” shall mean the
approximately 60,458 square feet of space at the Property leased to SWI pursuznt to the SW1 Lease, and
“SW] Lease” shall mean that certain Lease for the SWI Space dated Fcbruary 23, 2006 between
Borrower’s predecessor in interest as landlord and SWI as tenant, as subsequently amended

(©) SW TI Allowance Reserve. At Closing, Borrower shall deposu with Lender the
sum of $264,604.50 into a reserve (the “SW TI Allowance Reserve™) as additional collateral forthe Loan. So
long as no default then exists under the Loan, Lender shall release to Bomower funds .in the SW. Tl
Allowance Reserve upon the satisfaction of the SW TI Allowance Reserve Release Conditions .. 'As used
herein, the term “SW TI Allowance Reserve Release Conditions™ shall mean satisfaction of the follo\mng._._
conditions: (i) the SWI Lease is in full force and effect, and neither the tenant nor the landlord is in default
thereunder and (i) Borrower, as landlord, has satisfied all of its obligations of an inducerient nature_._- .
(including, without limitation, the payment of the tenant improvement allowance due thereunder) ‘and (iii) . =
Borrower shall deliver a tenant estoppel certificate from SWI to Lender certifying, among other thmgs, that__..-----' '
the foregoing conditions (i} and (ji) are true and correct.

L
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(d) Early Termination of Leases. If any Tenant (a "Terminating Tenant") gives
' notlce to-Borrower that it is exercising an early termination option set forth in its Lease with Borrower,
Boirower shall direct such Tenant to deliver the payment required pursuant to its Lease in connection
with the exercise of the early termination option (the "Early Termination Payment"} to be remitted to
Lender. Borrower agrees, furthermore, that if such Tenant remits the Early Termination Payment directly
to Borrower, Borrower shall remit the Early Termination Payment to Lender. Any Early Termination
Paymént shall be deposited in a segregated account (the "Early Termination Reserve") to be held as
additional security for the Obligations; a separate Early Termination Reserve shall be maintained with
respect to ¢ach Lease so terminated. So long as no Default shall exist and be continuing, Lender shall, to
the extent that funds-are ayailable for such purpose in the Early Termination Reserve, disburse to
Borrower funds then on deposu in the Early Termination Reserve as follows:

(1) ‘If Botrower enfers into 2 Lease for the entire premises previously
demised under the Lease so temunated (the "Vacated Space") with a Tenant reasonably acceptable to
Lender and such Lease satisties all apphcable requirements of Section 1.10 hereof, and the Tenant under
such Lease accepts such demised premises, takes occupancy thereof and commences the payment of base
rent under its Lease (any such-Lease,-a "Qualified Replacement Lease"), then all funds in the Early
Termination Reserve shall be used first to pay Leasing Costs with respect to such Qualified Replacement
Lease upon satisfaction of the conditions. set forth in Section 1.29 hercof; any funds remaining in the
Early Termination Reserve after payinent of all Leasing Costs with respect thereto shall be disbursed to
Borrower as follows: (x) if the monthly net rent.payable under the Qualified Replacement Lease is
greater than or equal to the monthly rent payable by the Terminating Tenant under its Lease as of the date
of such termination, then provided no Default is then continuing, such funds remaining in the Early
Termination Reserve shall be disbursed to Borrower; and (y) if the monthly net rent payable under the
Qualified Replacement Lease is less than themonthly rent payable by the Terminating Tenant under its
Lease as of the date of such termination, then provided no-Default is then continuing all funds remaining
in the Early Termination Reserve shall be disbursed to Borrower in equal monthly installments over the
remaining term of the Qualified Replacement Lease, 'L]Iltﬂ such time as all funds have been disbursed
from the Early Termination Reserve. :

(2) If Borrower enters into one or ‘more Leases each for less than the entire
Vacated Space, no disbursements shall be permitted from. thc Early Termmatlon Reserve except as
follows: .

(i) until such time as the entire Vacated Space has been re-leased
pursuant to one or more Qualified Replacement Leases, and the Tenant under each such
Qualified Replacement Lease accepts such demised premises, “takes occupancy thereof
and commences the payment of base rent under its Lease, Lender shall from time to time
make disbursements on account of Leasing Costs with respect to the Vacated Space,
provided, however, that the disbursements with respect to any portion of the Vacated
Space on a per-square foot basis shall not exceed the amount of the Early Termmatlon
Payment on a per-square-foot basis; and :

(i)  at such time as the entirc Vacated Space has been re-leased
pursuant to one or more Qualified Replacement Leases and the Tenant’ under cach such
Qualified Replacement Lease accepts such demiscd premises, takes occupancy thereof
and commences the payment of base rent under its Lease, then after payment of all
Lcasmg Costs with respect to the re-leasing of such Vacated Space, the funds remammg_, o
in the Early Termination Reserve shall be disbursed as follows: (i) first, so long as no .~ .
Default exists, Lender shall make disbursements from the Early Termination Reserve to .~ .
pay for Leasing Costs incurred by Borrower in t-= itk ¢ha Varated Snace inofl
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satisfaction of the conditions in Section 1.29 and Lender review and approval of the
Lease for such Vacated Space; (i) next, any funds remaining in the Early Termination
.. Reserve shall be disbursed to Borrower as follows: (x} if the monthly aggregate net rents
- “payable under all such Qualified Replacement Leases is greater than or equal to the
. monthly rent payable by the Terminating Tenant, and the term of all such Qualified
. Replacement Leases extends to or beyond the scheduled expiration date of the Lease with
.~" _the. Terminating Tenant, then provided no Default is then continuing such funds
< remaining in the Early Termination Reserve shall be disbursed to Borrower; and (y) if the
conditions. of clause (x) are not satisfied, then provided no Default is then continuing
such finds remaining in the Early Termination Reserve shall be disbursed to Borrower in
equal monthly.installments over the period that would have been remaining in the term of

the Lease with- the Terminating Tenant.

{e) Pavment Reserve. C0ntem;:ooraner;)uSI)r with the execution hercof, Borrower has
established with Lender a temporary reserve in the amount equal to one (1) regular monthly installment of
principal, interest and ail required reserves, deposits or impounds (the “Payment Reserve™), as determined
by Lender. Borrower understands and ‘agrees that, notwithstanding the establishment of the Payment
Reserve as herein required, all of,the proceeds of the Note have been, and shall be considered, fully
disbursed and shall bear interest and be _payable on the terms provided therein. So long as no Default has
occurred bercunder, Lender shall on the. first Payment Date under the Note, advance from the Payment
Reserve to itself the amount due and payable by Borrower under the Note on such Payment Date and shall
also advance from the Payment Reserve into the Impound Account the amount of any deposit for Taxes
and Other Charges and Insurance Premiums and into each other Reserve the amount of any deposit
required to be paid for such purpose by Borrower on such Payment Date pursuant to the terms hereof.
Borrower shall not be obligated to make any further deposits into the Payment Reserve after the
disbursement of the funds beld therein as aforesaid, and the Payment Reserve shall terminate upon such
disbursement. No interest on funds contained in the Payment Reserve shall be paid by Lender to
Borrower. Nothing contained herein, including, without limitation, the existence of the Payment Reserve,
shall release Borrower of any obligation to make payments-under the Note, this Deed of Trust or the other
Loan Documents strictly in accordance with the terms hiereof or thereof and, in this regard, without
limiting the generahty of the foregoing, should the amounts containéd in the Payment Reserve not be
sufficient to pay in full the amount due under the Note and the Impound Account and other Reserve
deposits referenced above in this subparagraph on such Payment ] Date Borrower shall be responsible for
paying such deficiency on the due date of any such paymenis.

Section 1.29, Disbursements from the Property Reserve Account So long as no

Event of Default shall have occurred and be continuing under this Deed of Trust; all sums in the Excess
Cash Flow Reserve and the Replacement Reserve (the foregoing, collectively, the “Property Reserve
Accounts”) shall be held by Lender in the respective Property Reserve Account as set forth above for the
purposes set forth in Section 1.28. So long as no Default has occurred and-is continuing, Lender shall
disburse to Borrower, from the appropriate Property Reserve Account for the purposes set forth in Section
1.28, an amount equal to the actual expenses incurred to date by Borrower, less any prior disbursements
to Borrower from the Property Reserve Account for such expenditure, but only to'the-extent that such
expense is one for which, pursuant to Section 1.28, the proceeds of a Property Reserve Account may be
disbursed. Disbursements shall be made to Borrower within ten (10} days following Lender 'S reCelpt of
each of the following:

(a) a written request from Borrower for such disbursement, aceompaﬂi_ed by a i
certification by Borrower, in the form therefor then utilized by Lender or Lender’s servicing agent;

W
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(b) copies of invoices, receipts or other evidence satisfactory to Lender verifying

' payment of the costs and expenses for which Borrower is requesting such disbursement;

(c) for disbursement requests in connection with a single project, or group of related
prolects for Wthh Borrower is sceking reimbursement of $10,000 or more, affidavits, lien waivers or
other_evidence. reasonably satisfactory to Lender showing that all materialmen, laborers, contractors,
supphers and other parties who have or might claim statutory or common law liens, or who have
furnished labor, materlals or supplies to or in connection with the Property, have been paid all amounts
due; -

(d) for disbursement requests in connection with a single project, or group of related
projects, for which BOITQ_WCI’_IS seeking reimbursement of $20,000 or more, excluding, however, Leasing
Commissions, a certification from an inspecting architect or other third party acceptable to Lender,
verifying that the any work for which-Borrower is requesting a disbursement has been propetly completed
and that the cost of such work bears 4 reasonabie relationship to the costs incurred therefor;

(e) a copy of thc ceruﬁcate of occupancy for the Improvements if, as a result of any
work undertaken by Borrower, it was fiecessary to receive an amendment to the existing certificate of
occupancy (or similar instrument) lssued with respect to the Improvements, or to obtain a new certificate
of occupancy for the Improvements, or a. cemﬁcatlon of Borrower that no such amended or new

certificate of occupancy is required; and"

()  paymentofan adn'l_ini'sft_ra'ti've fee of $150.00 per request.

Lender shall not be required to make an advance from each Property Reserve Account more
frequently than once in any thirty (30) day period. In making any disbursement from a Property Reserve
Account, Lender shall be entitled to rely on the disbursement request from Borrower without any inquiry
into the accuracy, validity or contestability of any amount set forth therein. All costs and expenses
required to be incurred in connection with the review and approval of each request for a disbursement
from a Property Reserve Account shall be paid by Bomowér not later than concurrently with such
disbursement. The Reserves shall not, unless otherwise explicitly required by applicable law, be or be
deemed to be cscrow or trust funds. Lender may, at its discretion, hold the Reserves either in a separate
account or commingled by Lender with any other funds in the possession-or control of Lender. The
Reserves are solely for the protection of Lender, and entail no responsibility ‘on Lender's part beyond
making disbursements upon strict satisfaction of the requirements of Section:1 28 and this Section 1.29
and beyond the allowing of due credit for the sums actually received: To the extent that any funds in the
Reserves are invested in any investment suitable for the investment of escrows and reserves established
under mortgage loans included in a Secondary Market Transaction in which some or all of the securities
issued thereby are rated “AAA” (or the equivalent rating) by one or more Ratmg Agencies, as the
standards therefor are established from time to time {or if Lender reasanably determines :that no such
standards exist, such investments as ate otherwise acceptable to Lender, in the exercise of prudent lending
standards), Borrower shall bear the risk of loss of such investments. In the event that the amopunts on
deposit in the Property Reserve Accounts are insufficient to reimburse Borrower for amounts otherwise
properly requested, Lender shall not be obligated or authorized to iransfer funds from other Reseryes,: -and
Borrower shall pay the amount of such deficiency. Upon assignment of this Deed of Trust by Lender any
funds in the Reserves shall be turned over to the assignee, and any responsibility of the. asmgnor wnh._
respect thereto shall terminate. :

Section 1.30. Interest-Bearing Reserves. Lender shall cause funds in the Replacement .~
Reserve (referred to in this Section 1.30 as the “Interest-Bearing Reser\re”) to be deposited into an interest .

bearing account of the type customarily maintained by Lender or its servicing agent for the investment of
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- similar reserves, which account may not yield the highest interest rate then gvailable. Interest payable on
" such amonints shall be computed based on the daily outstanding balance in the Interest-Bearing Reserve.
Such -interest shall be calculated on a simple, non-compounded interest basis based solely on
contributions made to the Interest-Bearing Reserve by Borrower. All interest earned on amounts
contributed to the Interest-Bearing Reserve shall be retained by Lender and added to the balance in such
Interest-Bearmg ‘Reserve and shall be disbursed for payment of the items for which other funds in such
Interest-Bearing. Reserve are to be disbursed. Borrower acknowledges that all Reserves other than the
Interest-Bearing Reserves shall not accrue or bear interest for the benefit of Borrower, and no interest
shall be payable thereon by Lender.

ARTICLE II.
EVENTS OF DEFAULT

Sectlon 2 | Events of Default. The occurrence of any of the following shall be an
“Event of Default” hereunder

(a) Borroweér fails to punctually perform any covenant, agreement, obligation, term
or condition of the Note, this Deed of Trust-or any other Loan Document which requires payment of any
money to Lender, and (1) in the case of any Monthly Payment Amount due under the Note or any
payment to any Reserve required under this Deed of Trust, such failure continues beyond the applicable
grace period set forth in the Note with respect to the Monthly Payment Amount, or (2) in the case of any
other amount due from Borrower to Lender, such failure continues for the applicable period set forth
therein or, if no period is set forth, for seven (7) days after such payment becomes due or, if due on
demand, is demanded.

(b)  Borrower (i) fails to provide insurance as required by Section 1.4 hereof or
(ii) fails to perform any covenant, agreement, obhganon term or condition set forth in Section 1.5 hereof.

(c) Borrower fails to perform any other_ c_c_)ve-nant, agreement, obligation, term or
condition set forth herein other than those otherwise described.in this Section 2.1 and, to the extent such
failure or default is susceptible of being cured, the continuance of such failure or default for thirty (30)
days after written notice thereof from Lender to Borrower; provided, however, that if such default is
susceptible of cure but such cure cannot be accomplished with reasonable diligence within said period of
time, and if Borrower commences to cure such default promptly after receipt of notice thercof from
Lender, and thereafter prosecutes the curing of such default with reasonable diligence, such period of time
shall be extended for such period of time as may be necessary to cure such default with reasonable
diligence, but not to exceed an additional sixty (60) days. S

(d)  Any representation or warranty made herein, in or in.connection with the Loan
Application or any commitment relating to the Loan, or in any of the other Loan Documents to Lender, by
Borrower, by any Indemnitor or by any Constituent Entity of Borrower or any Indemmtor is determmed
by Lender to have been false or misleading in any material respect at the time made. : e .

(e) A Transfer, except as expressly permitted by Section 1.11 herec;'f ey

D A default occurs under any of the other Loan Documents Wthh has not beenvf
cured within any applicable grace or cure period therein provided. T

(g)  Borrower, any Indemnitor, or any Constituent Entity of Borrower or any_'_..----‘
Indemnitor or SWI, becomes insalvent, or shall make a transfer in fraud of creditors, or shall make. an

lumgmm;mmm;mumwxm

Skagit County Auditor
61‘2612007 Page 42 of 62 1: 29PM




" assignment for the benefit of creditors, shall file & petition in bankruptcy, shall voluntarily be adjudicated
" insolvent or bankrupt or shall admit in writing the inability to pay debts as they mature, shall petition or
apply:to_any tribunal for or shall consent 1o or shall not contest the appointment of a receiver, trustee,
custodian-or similar officer for Borrower, any Indemnitor or any such Constituent Entity or SWI, or for a
substantial part of the assets of Borrower, any such Indemnitor or any such Constituent Entity or SWI, or
shall commence any case, proceeding or other action under any barkruptcy, reorganization, arrangement,
readjustrient “or. ‘debt, drssolutlon or liquidation law or statute of any jurisdiction, whether now or
hereafter in effect

(h) < A petition is filed or any case, proceeding or other action is commenced against
Borrower, against-any, Indemnitor or against any Constituent Entity of Borrower or any Indemnitor or
SWI, secking to-‘have.an order for relief entered against it as debtor or seeking reorganization,
arrangement, adjustment, liquidation, dissolution or composition of it or its debts or other relief under any
law relating to bankruptcy, insolvency, arrangement, reorganization, receivership or other debtor relief
under any law or statute of ‘any jutisdiction whether now or hercafier in effect or a court of competent
jurisdiction enters an order for relief against Borrower, against any Indemnitor against any Constituent
Entity of Borrower or any:Indemnitor. ér. SWI, as debtor, or an order, judgment or deeree is entered
appointing, with or without the consent of Borrower, of any Indemnitor or of any Constituent Entity of
Borrower or any Indemnitor or SWI; a receivet; trustee, custodian or similar officer for Borrower, for any
such Indemnitor or for any such Constitucnt Entity or SWI, or for any substantial part of any of the
properties of Borrower, any such Indemnitor or any such Constituent Entity or SWI, and if any such event
shall occur, such petition, case, proceeding, action, order, judgment or decree shall not be dismissed
within sixty (60) days after being commenced:” .~

) The Property or any part thereof shall be taken on execution or other process of
law (other than by eminent domain) in any action against Borrower.

) Borrower abandons all or a poftion .(oiher than a de minimis portion} of the
Property. N

k) The holder of any lien or security mterest on thc Property (without unplymg the
consent of Lender to the existence or creation of any such lien or secunty interest), whether superior or
subordinate to this Deed of Trust or any of the other Loan Docuniénts; declares a default and such default
is not cured within any applicable grace or cure period set forth in the applicable: document or such holder
institutes foreclosure or other proceedings for the enforcement of its remedies the‘reunder

)] The Property, or any part thereof, is subjected to actual or threatened waste or to
removal, demolition or material alteration so that the value of the Property is matérially diminished
thereby, and Lender determines that it is not adequately protected from any loss damage or risk
associated therewith. .

(m}  Any dissolution, termination, partial or complete l'i;qii'idéltion” irierger or
consolidation of Borrower, any Indemnitor or any Constituent Entity of Borrower. or- any Indemmtor,
without the prior written consent of Lender. o

ARTICLE IIL.
REMEDIES

Section 3.1. Remedies Available. If there shall cccur an Event of Defanlt under thlS...--"“" L
Deed of Trust, then the Property shall be subject to sale and thic Need of Trust shall be subject. to
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~ foreclosure, all as provided by law, and Lender may, at its option and by or through a trustee, nominee,
 assignee or otherwise, to the fullest extent permitted by law, exercise any or all of the following rights,
reiedies and recourses, either suceessively or concurrently:

() Acceleration. Accclerate the maturity date of the Note and declare any or all of
the Obhgatlons to be immediately due and payable without any presentment, demand, protest, notice, or
action"of any kind . whatever (cach of which is hereby expressly waived by Borrower), whereupon the
same shall become immediately due and payable. Upon any such acceleration, payment of such
accelerated amount shall constitute a prepayment of the principal balance of the Note and any applicable
prepayment fee prowded for in the Note shall then be immediately due and payable.

(b) "Entw on.the Property. Either in person or by agent, with or without bringing any
action or proceeding, or by a-receiver appointed by a court and without regard to the adequacy of its
security, enter upon and take possession of the Property, or any part thereof, without force or with such
force as is permitied by lawand without notice or process or with such notice or process as is required by
law unless such notice and process is waivable, in which case Borrower hereby waives such notice and
process, and do any and all-acts-and perform any and all work which may be desirable or necessary in
Lender’s judgment to complet¢’ any unfinished construction on the Real Estate, to preserve the value,
marketability or rentability of the Property, 0 increase the income therefrom, to manage and operate the
Property or to protect the security hereof and all'sums expended by Lender therefor, together with interest
thereon at the Default Interest Rate, shall bc 1mmed1ately due and payable to Lender by Borrower on
dermand. : .

(c) Collect Rents and Profits. With or without taking possession of the Property, sue
or otherwise collect the Rents and Profits, including those past due and unpaid.

(d)  Appointment of Receiver. Upon; or at'any time prior to or after, initiating the
exercise of any power of sale, instituting any judicial ‘foreclosure or instituting any other foreclosure of
the liens and security interests provided for hercin or any other.legal proceedings hercunder, make
application to a court of competent jurisdiction for appointment of a receiver for all or any part of the
Property, as a matter of strict right and without notice to Bortower and: without regard to the adequacy of
the Property for the repayment of the Obligations or the solvency of Borrower or any person of persons
liable for the payment of the Obligations, and Borrower dog§ hereby irrevocably consent to such
appointment, waives any and all notices of and defenses to such appointment and agrees not to oppose
any application therefor by Lender, but nothing herein is to be construed to deprive Lender of any other
right, remedy or privilege Lender may now have under the law to have a receiver appointed, provided,
however, that, the appointment of such receiver, trustee or other appointeé by virtue of any court order,
statute or regulation shall not impair or in any manner prejudlce the rights of: Lender to'receive payment
of the Rents and Profits pursuant to other terms and provisions hereof. Any such recciver shall have all of
the usual powers and duties of receivers in similar cases, including, without limitation; the full power to
hold, develop, rent, lease, manage, maintain, operate and otherwise use or permit the use of the Property
upon such terms and conditions as said receiver may deem to be prudent and- reasonable under the
circumstances as more fully set forth in Section 3.3 below. Such receivership shall,-at the option of
Lender, continue until full payment of all of the Obligations or until title to the Property. shall have. passed
by foreclosure sale under this Deed of Trust or deed in lieu of foreclosure.

(e) Foreclosure. Immediately commence an action to foreclose this Deéd of Trust or
to specifically enforce its provisions or any of the Obligations pursvant to the statutes in such case made.-

and provided and sell the Property or cause the Property to be sold in accordance with the requirements .-~ :

and procedures provided by said statutes in a single parcel or in several parcels at the option of Lender.
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(1) Should Lender have elected to accelerate the indebtedness secured

' hereby, Lender may initiate foreclosure of the Property by requesting the Trustee to effectuate a non-

judicial foreclosure sale. The Trustec of this Deed of Trust shail then sell, or offer for sale, the Property
at public-sale- to. the highest bidder for cash durmg a three hour period between the hours of ten o’clock
a.m. and four o’clock p.m. whose earliest point in time is specified, on the first Tuesday of any month, at
the area ofﬁma]ly designated for holding such sales at the courthouse of any county in the State in which
any part.of.the Property is situated, after having given notice of the date, the time period, place and terms
of said sale in.accordance with the laws of the State where the Property is located then in force and
governing said sales of real property and improvements under powers conferred by deeds of trust. The
Property shall be sold by posting, or causing to be posted, at least twenty-one (21) consecutive days prior
to the date of said sale, written or printed notice thereof at the courthouse door in each of the counties in
which the Property is situated, designating the county where the Property will be sold and designating the
date, the time period, the place and the terms of sale. A copy of such notice shall also be filed in the
office of the County Clerk in each county of the State in which any part of the Property is situated at least
twenty-one (21) consecutive days before the date of said sale of the Property. Lender shall have the right
to become the purchaser at any sale ield by any Trustee or substitute or successor Trustee, or by any
receiver or public officer. -Any-Lender purchasing at any such sale shall have the right to credit the
secured indebtedness owing to Such Lender upon the amount of its bid entered at such sale to the extent
necessary to satisfy such bid. Said Trustee may appoint an attorney-in-fact to act in its stead as Trustee to
conduct sale as hereinbefore prov1ded Borrower authorizes and empowers the Trustee to sell the
Property, in lots or parcels or as a whole; anid to execute and deliver to the purchaser or purchasers thereof
good and sufficient deeds of conveyance thereto’ of the estate of title then existing on the Property and
bills of sale with covenants of general warranty "Borrower binds himself to warrant and forever defend
the title of such purchaser or purchasers when so made by the Trustee, and agrees to accept proceeds of
said sale, if any, which are payable to Borrower.as provided herein. In addition to the posting and filing
of notices hereinabove provided, and for so long as required by law, no foreclosure under the power of
sale herein contained shall be held unless Lender, at least twenty-one (21} days preceding the date of sale
and in the manner prescribed by law, shall have served written notice of the proposed sale which
designates the county where the Property will be sold-and designates the date, time period, the place and
the terms of sale by certified mail on Borrower. Service of such a notice by certified mail shall be
completed upon deposit of such notice, postage prepaid and property ‘addressed to each such person or
entity at the address for Borrower indicated on the first page of this Deed of Trust, in a Post Office of the
United States Postal Service or in an official depository under thé care and custody of the United States
Postal Service. The affidavit of a person knowledgeable of the facts to the effect that such service was
completed shall be prima facie evidence of the fact of service. :

2) Should Lender have not elected to accelerate the indebtedness secured
hereby, Lender may nonetheless proceed with foreclosure in satisfaction of such default, either through
the courts or by directing the Trustee to proceed as if under a full foreclosure, conducting sale as
hereinbefore provided, but without declaring the entire indebtedness secured by this Deed of Trust due,
and provided that if said sale is made because of such default, such sale may be made subject to the
unmatured part of the secured indebtedness. Such sale, if so made, shall not in"any manner affect the
unmatured part of the debt secured by this Decd of Trust, but as to such unmatured part; this Deed of
Trust shall remain in full force as though no sale had been made. Several sales may be: made without
exhausting the right of sale with respect to any urmatured part of the secured indebtedness; it being the
purpose and intent hereof to provide for a foreclosure and the sale of the Property for any matured pomon._. ]
of said secured indebtedness without exhausting the power of foreclosure.

3) In the event foreclosure proceedings arc instituted by Lender, all -
expenses incident to such proceedings, including, but not limited to, attorneys’ and trustee’s fees and .~

costs, shall be paid by Bormrower and secured by this Deed of Trust and by ail of the other Loan
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s Documents securing all or any part of the indebtedness evidenced by the Note. The secured indebtedness

" and all other obligations secured by this Deed of Trust, including, without limitation, interest at the
Défault Interest Rate (as defined in the Note), any prepayment charge, fee or premium required to be paid
under the-Noté in order to prepay principal (to the extent permitted by applicable law), attorneys’ and
trustee’s fees and any other amounts due and unpaid to Lender under the Loan Documents, may be bid by
Lender in the eVent of' a foreclosure sale hereunder.

(f) “ Rights under the Uniform Commereial Code. Exercise any or all of the remedies
ofa seeured party under the Uniform Comimercial Code against the UCC Collateral, either separately or
together, and in any order; without in any way affecting the availability of Lender's other remedies.
Furthermore, to the extent permitted by law, in conjunction within, addition to or in substitution for the
rights and remedies available to. Lender pursuant to any applicable Uniform Commercial Code: in the
event of a foreclosure sale with respect to the portions of the Property which are not UCC Collateral, the
Property (including the UCC Collateral) may, at the option of Lender, be sold as a whole or in parts, as
determined by Lender ‘in its.sole discretion; and (2) it shall not be necessary that (x) Lender take
possession of the UCC Collateral, or any part thereof, prior to the time that any sale pursuant to the
provisions of this Section is. conducted or:(y) the UCC Colliateral, or any part thereof, be present at the
location of such sale; and (3} Lender ‘nay appoint or delegate any one or morc persons as agent to
perform any act or acts necessary. or 1n01dent to any sale held by Lender, including the sending of notices
and the conduct of the sale, but in the name and on behalf of Lender.

(g) Judicial Remed1es Proceed by suit or suits, at law or in equity, instituted by
Lender, or Trustee, upon written request of Lender, to enforce the payment of the indebtedness secured
hereby or the other obligations of Borrower hereunder or pursuant to the Loan Documents, to foreclose
the liens and security interests of this Deed of Trust as against alt or any part of the Property, and to have
all or any part of the Property sold under the judgment or decree of a court of competent jurisdiction.
This remedy shall be cumutative of any other non-judicial remedies available to the Lender with respect
to the Loan Documents. Proceeding with the request or receiving a judgment for legal relief shall not be
or be decmed to be an election of remedies or bar any avallablc non-_]ud101al remedy of the Lender.

(h)  Other. Exercise any other right or remedy avadable hereunder, under any of the
other Loan Documents or at law or in equity. - .

Section 3.2.  Application of Proceeds. To the fullest' éxt__er_lt permitted by law, the
proceeds of any sale under this Deed of Trust shall be applied to the extent fun_ds are so available to the
following items in such order as Lender in its discretion may determine: e

(a) To payment of the costs, expenses and fees of takmg possessmn of the Property,
and of holding, operating, maintaining, using, leasing, repairing, improving; marketmg and selling the
same and of otherwise enforcing Lender’s right and remedies hercunder “and undef the other Loan
Documents, including, but not limited to, & reasonable fee to the Trustee, receivers’ fees, court costs,
attorneys’, accountants’, appraisers’, managers” and other professional fees, titte’ eharges and transfer
{axes. e :

(b) To payment of all sums expended by Lender under the terms of any of the Loan
Documents and not yet repaid, together with interest on such sums at the Default Interest Rate L

(c) To payment of the Obligations and all other obligations secured by this Deed of —
Trust, including, without limitation, interest at the Default Interest Rate and, to the extent perrmtted by .
applicable law, any prepayment fee, charge or premium required to be paid under the Note in order to_.-.-'-"'
prepay principal, in any order that Lender chooses in its sole discretion,

i
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' The remainder, if any, of such funds shall be disbursed to Borrower or to the person or persons
' legally entltled thereto.

~Section 3.3. Right and Authority of Receiver or Lender in the Event of Default;
Power of Attornej Upon the occurrence of an Event of Default hereunder, and entry upon the Property
pursuant 10 _Section 3.1(b) hereof or appointment of a receiver pursuant to Section 3. l(d) hereof, and
under such terms-and conditions as may be prudent and reasonable under the circumstances in Lender’s or
the receiver’s sole. discretion, all at Borrower’s expense, Lender or said receiver, or such other persons or
entities as théy shall hire; direct or engage, as the case may be, may do or permit one or more of the
following, successwely or concurrently: (a) enter upon and take possession and control of any and all of
the Property; (b) tike and maintain possession of all documents, books, records, papers and accounts
relating to the Propetty; {v) exclude Borrower and its agents, servants and employees wholly from the
Property; (d) manage and operate the Property; (e) preserve and maintain the Property; (f) make repairs
and alterations to the Property; (g) complete any construction or repair of the Improvements, with such
changes, additions or modifications of'the plans and specifications or intended disposition and use of the
Improvements as Lender may in its sole discretion deem appropriate or desirable to place the Property in
such condition as will, in Lender’s solé discretion, make it or any part thereof readily marketable or
rentable; (h) conduct a marketing or leasmg program with respect to the Property, or employ a marketing
or leasing agent or agents to do so,directed-to-the leasing or sale of the Property under such terms and
conditions as Lender may in its sole: dls_cretmn deem appropriate or desirable; (i) employ such contractors,
subcontractors, materialmen, architects, enginecrs, consultants, managers, brokers, marketing agents, or
other employees, agents, independent contractors or professionals, as Lender may in its sole discretion
deem appropriate or desirable to implement” and effectuate the rights and powers herein granted; (j)
execute and deliver, in the name of Lender as attorney-in-fact and agent of Borrower or in its own name
as Lender, such documents and instruments “as are necessary or appropriate to consummate authorized
transactions; (k) enter into such Leases, whether of real or personal property, under such terms and
conditions as Lender may in its sole discretion deem appropriate or desirable; (1) collect and receive the
Rents and Profits from the Property; (m) eject Tenants or repossess personal property, as provided by law,
for breaches of the conditions of their Leases; (n) sue-for unpaid Rents and Profits, payments, income or
proceeds in the name of Borrower or Lender; (0) maintain™ actions. in forc1bIe entry and detainer,
gjectment for possession and actions in distress for rent; (p) compromlsc or give acquittance for Rents and
Profits, payments, income or proceeds that may become due; (q) delegate or assign any and all rights and
powers given to Lender by this Deed of Trust; and (r) do any acts which-Lender in its sole discretion
deems appropnate or desirable to protect the security hereof and use such méasures, legal or equitable, as
Lender may in its sole discretion deem appropriate or desirable .to implement and effectuate the
provisions of this Deed of Trust. This Deed of Trust shall constitutc a direction to and full authority to
any Tenant, lessee, or other third party who has heretofore dealt or contracted or may hereafter deal or
contract with Borrower or Lender, at the request of Lender, to pay all amounts owing under any Lease,
contract or other agreement to Lender without proof of the Event of Default relied upon. Any such
Tenant, lessce or third party is hereby irrevocably authorized to rely upon and comply with {and shall be
fully protected by Borrower in so doing) any request, notice or demand by Lender for the payment to
Lender of any Rents and Profits or other sums which may be or thereafter become dug under its Lease,
contract or other agreement, or for the performance of any undertakings under any such Lease, contract or
other agreement, and shall have no right or duty to inquire whether any Event of Default under this Deed
of Trust, or any default under any of ihe other Loan Docurents, has actually occurred or is then ex1stmg
Borrower hereby constitutes and appoints Lender, its assignees, successors, transferecs and nominees, as_
Borrower’s true and lawful attorney-in-fact and agent, with full power of substitution in the Propérty, in
Borrower’s name, place and stead, to do or permit any one or more of the foregoing described rights, .
remedies, powers and authorities, successively or concurrently, and said power of attorney ‘shall be )
deemed a power coupled with an interest and irrevocable so long as any Obligations is outstanding. Any .~
money advanced by Lender in connection with any action taken under this Section 3.3, together with
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- mterest thereon at the Default Interest Rate from the date of making such advancement by Lender until

' actually paxd by Borrower, shall be a demand obligation owing by Borrower to Lender.

" ~Section 3.4. Occupancy After Foreclosure. In the event there is a foreclosure sale
hereunder and at the time of such sale, Borrower or Borrower’s representatives, successors Or assigns, or
any othcr persons claiming any interest in the Property by, through or under Borrower (except tenants of
space in the Improvements subject to Leases entered into prior to the date hereof), are occupying or using
the Property,-or any part thereof, then, to the extent not prohibited by applicable law, each and all shall, at
the option ef Lender or the purchaser at such sale, as the case may be, immediately become the tenant of
the purchaser at such sale, which tenancy shall be a tenancy from day-to-day, terminable at the will of
either landlord or ténant, ata reasonable rental per day based upon the value of the Property occupied or
used, such rental to be due daily. to the purchaser. Further, to the extent permitted by applicable law, in
the event the tenant fails to.surrender possession of the Property upon the termination of such tenancy, the
purchaser shall be entitied to institute and maintain an action for unlawful detainer of the Property in the
appropriate court of the county in which the Real Estate is located.

Section 3. 5 N0t1ce to Account Debtors. Lender may, at any time after an Event of
Default hereunder, notify the sccount. debtors and obligors of any accounts, chattel paper, negotiable
instruments or other cvidences of. mdebtedness, 10 Borrower included in the Property to pay Lender
directly. Borrower shall at any time or from time to time upon the request of Lender provide to Lender a
current list of all such account debtors and obligors and their addresses.

Section 3.6. Cumulative Remedies. All remedies contained in this Deed of Trust are
cumulative and Lender shall also have all ather remedics provided at law and in equity or in any other
Loan Documents. Such remedics may be pursued separately, successively or concurrently at the sole
subjective direction of Lender and may be exercised in any order and as often as occasion therefor shall
arise. No act of Lender shall be construed as an election to proceed under any particular provisions of this
Deed of Trust to the exclusion of any other provision of this Deed of Trust or as an election of remedies
to the exclusion of any other remedy which may then-.or thereafter be available to Lender. No delay or
failure by Lender to exercise any right or remedy undet this Deed of Trust shall be construed to be a
waiver of that right or remedy or of any Event of Default hereunder.’ Lender may exercise any one or
more of its rights and remedics at its option without regard to'the adequacy of its security.

Section 3.7. Payment of Expenses. Borrower shall-pay on: demand all of Lender’s
expenses incurred in any efforts to enforce any terms of this Deed of Trust, whether or not any lawsuit is
filed and whether or not foreclosure is commenced but not completed including, but not limited to, legal
fees and disbursements, foreclosure costs and title charges, together with interést-thereon from and after
the date incurred by Lender until actually paid by Borrower at the Default Interest Rate. Furthermore,
Borrower shall, and does hereby, indemnify Lender for, and hold Lender harmless- from, any and all
losses, costs, expenscs, claims, actions, demands liabilities, loss or damage which.may .or might be
incurred by Lender under this Deed of Trust or by the exercise of rights or remedies hereunder, and from
any and all claims and demands whatsoever which may be asserted against Lender by reason of any
alleged obligations or undertakings on Lender’s part with respect to the Property except as expressly set
forth in the Loan Documents, other than those finally determined to have resulied solely from the gross
negligence or willful misconduct of Lender. Borrower’s obligation pursuant to the previous. sentence
shall include, without limitation, payment to {or reimbursement of) any compensation payable. by the
holder of the Loan to any servicing agent under a Secondary Market Transaction pursuant to the
Securitization Documents (as defined berein) if such payment becomes due solely by reason of the,
existence and continuance of any Event of Default. Should Lender incur any such liability, the.amount .~
thereof, including, without limitation, costs, expenses and attorneys’ fees, together with interest thereon 'at__..-----' :
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e the Default Interest Rate from the date incurred by Lender until actually paid by Borrower, shall be
' imrrrediately due and payable to Lender from Borrower on demand.

. “Section 3.8.  Fair Market Value. The “fair market value” of the Property shall be
determmed as of the foreclosure date in order to enforce a deficiency against Borrower or any other party
hable for the repayment of the indebtedness secured hereby, the term “fair market value” shall include
those matters requrred by law and shall also include the additional factors as follows:

: (B The Property is to be valued “AS IS, WHERE IS” and “WITH ALL
FAULTS” and there shall be no assumption of restoration of or refurbishment of the Property after the
date of foreclosure i

(2} There shall be an assumption of a prompt resale of the Property for an all
cash sales price by the puroh_aser__at_ﬁhe foreclosure so that no extensive holding period should be factored
into the determination of “fair market, value™ of the Property;

(3)- "~An offset-to the fair market value of the Property, as determined
hereunder, shall be made by deducting from such value the reasonable estimated closing costs relating to
the sale of the Property, including,- but not limited to, brokerage commissions, title policy expenses, tax
prorations, escrow fees, and other common oharges which are incurred by a seller of real property similar
to the Property; and : :

4 After considération of the factors required by law and those required
above, an additional discount factor shall be calculated based upon the estimated time it will take to
effectuate a sale of the Property so that the “fmr market value" as so determined is discounted to be as of
the date of the foreclosure of the Property. o

ARTIC'LE'IV
CONCERNING THE TRUSTEE -

Section 4.1. No_Required Action. Trustee shall. ot be required to take any action
toward the execution and enforcement of the trust hereby created or to ingtitute, appear in, or defend any
action, suit, or other proceedmg in connection therewith where, in hlS opinion, such action would be
likely to involve him in expense or liability, unless requested so to do by a written instrument signed by
Lender and, if Trustee so requests, unless Trustee is tendered security and indemnity satisfactory to
Trustee against any and all cost, expense, and liability arising therefrom.” Trustee-shall not be responsible
for the execution, acknowledgment or validity of the Loan Documents, or for the proper authorization
thereof, or for the sufficiency of the lien and security interest purported to be ereated hereby, and Trustee
makes no representation in respect thereof or in respect of the rights, remedies; and recourse of Lender.

Section 4.2.  Certain Rights. With the approval of Lender, Trustee shall have the right
to take any and all of the following actions: (i) to select, employ, and consult with counsel (who may be,
but need not be, counsel for Lender) upon any matters arising hereunder, mcludmg the preparation,
execution, and interpretation of the Loan Documents, and shall be fully protected in relying as to legal
matters on the advice of counsel, (ii) to execute any of the trusts and powers hereof and to perform any..
duty hereunder cither directly or through his agents or attorneys, (iii) to select and employ, in‘and about .
the execution of his duties hereunder, suitable accountants, engineers and other experts, agents. and:

attorneys-in-fact, cither corporate or individual, not regularly in the employ of Trustee (and Trustee shall - o

not be answerable for any act, default, negligence, or misconduct of any such accountant, engineer or.
other expert, agent or attorney-in-fact, if selected with reasonable care, or for any error of judgment or act
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o done by Trustee in good faith, or be otherwise responsible or accountable under any circumstances
: whatsoever except for Trustee’s gross negligence or bad faith), and (iv) any and all other lawful action
that Lender may imstruct Trustee to take to protect or enforce Lender’s rights hereunder. Trustee shall not
be personally liable in case of entry by Trustee, or anyone entering by virtue of the powers herein granted
to Trustee, upon the Property for debts contracted for or liability or damages incurred in the management
or operatlon of the Property. Trustee shall have the right to rely on any instrument, document, or
signatiire, authonzmg or supporting any action taken or proposed to be taken by Trustee hereunder,
believed by Trustee in good faith to be genuine. Trustee shall be entitled to reimbursement for expenses
incurred by Trustee:in the performance of Trustee’s duties hereunder and to reasonable compensation for
such of Trustee’s services hereunder as shall be rendered. Borrower will, from time to time, pay the
compensation due.to Trustee hereunder and reimburse Trustee for, and save Trustee harmless against, any
and all liability and expeﬁses Wh-ich may be incurred by Trustee in the performance of Trustee’s duties.

Section4, 3 Retentlon of Money. All moneys received by Trustee shall, until used or
applied as herein provided, be. held in trust for the purposes for which they were received, but need not be
segregated in any manner frem any e;her moneys {(except to the extent required by applicable law), and
Trustee shall be under no liability. for intergst on any moneys received by Trustee hereunder.

Section 4.4,  Successor Trustees. Trustee may resign by the giving of notice of such
remgnatlon in writing or verbally to'Lendet. If Trustee shall die, resign, or become disqualified from
acting in the execution of this trust, of if, fof any reason, Lender shall prefer to appoint a substitute trustee
ot multiple substitute trustees, or successive substitute trustees or successive multiple substitute trustees,
to act instead of the aforenamed Trustee, Lendér shall have full power to appoint a substitute trustee (o, if
preferred, multiple substitute trustees) in succession who shall succeed (and if multiple substitute trustees
are appointed, each of such multiple substitute trustees shall succeed) to all the estates, rights, powers, and
duties of the aforenamed Trustee. Such appointment may be executed by any authorized agent of Lender,
and if such Lender be a corporation and such appointment be executed in its behalf by any officer of such
corporation, such appointment shall be conclusively presumed to be executed with authority and shall be
valid and sufficient without proof of any action by the board of directors or any superior officer of the
corporation. Borrower hereby ratifics and confirms any and all‘acts which the aforenamed Trustee, or his
successor or successors in this trust, shall do lawfully by virtae hereof.: If multiple substitute Trustees are
appointed, each of such multiple substitute Trustees shall be, emp_owered and authorized to act alone
without the necessity of the joinder of the other multiple substitute trustees, whenever any action or
underiaking of such substitute trustees is requested or required under or pursuant to this Deed of Trust or
applicable law, ; .

Section 4.5.  Perfection of Appointment. Should any-deed, conveyance, or instrument
of any nature be required from Borrower by any Trustee or substitute Trustee to more fully and certainly
vest in and confirm to the Trustee or substitute Trustee such estates, rights, powers, and duties, then, upon
request by the Trustee or substitute Trustee, any and all such deeds, conveyances and instruments shall be
made, executed, acknowledged, and delivered and shall be caused to be recorded and/or ﬁled by
Borrower. .

Section 4.6.  Succession Instruments. Any substitute Trustee appointed putsuant to

any of the provisions hereof shall, without any further act, deed, or conveyance, become vested with all
the estates, properties, rights, powers, and trusts of its or his predecessor in the rights hereunder with like_

effect as if originally named as Trustee herein; but nevertheless, upon the written request of Lender or of
the substitute Trustee, the Trustee ceasing to act shall execute and deliver any instrument transferring to,

such substitute Trustee, upon the trusts herein expressed all the estates, properties, rights, powers, and .~
trusts of the Trustee so ceasing to act, and shall duly assign, transfer and deliver any of the property and__..-----' L
moneys held by such Trustee to the substitute Trustee so appointed in the Trustee’s place.

HUATE
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: Section 4.7. No Representation by Trustee or Lender. By accepting or approving
' anythmg tequired to be observed, performed, or fulfilled or to be given to Trustee or Lender pursuant to
the Loan Documents, including, without limitation, any officer’s certificate, balance sheet, statement of
profit and loss ‘or other financial statement, survey, appraisal, or insurance policy, neither Trustee nor
Lender shall bc deemed to have warranted, consented to, or affirmed the sufficiency, legality,
effectlveness, or legal effect of the same, or of any term, provision, or condition thereof, and such
acceptance.or approval thereof shall not be or constitute any warranty or affirmation with respect thereto
by Trustee or Lender

| ARTICLE V.
“. MISCELLANEOUS TERMS AND CONDITIONS

Section 5.1. . Time of Essence. Time is of the essence with respect to all provisions of
the Loan Documents. A

Section 5.2. “~Release of Deed of Trust. If all of the Obligations be paid and
performed, then and in that evént.only, upon delivery and recordation of a written satisfaction of this
Deed of Trust, all nghts under this Deed of Ttiist shall terminate except for those provisions hereof which
by their terms survive, and the Property shall become wholly clear of the liens, security interests,
conveyances and assignments evidenced“hereby, which shall be released by Lender in due form at
Borrower’s cost. No release of this Deed of Trust or the lien hereof shall be valid unless executed by
Lender. : :

Section 5.3.  Certain Rlah'ts'of Lender. Without affecting Borrower’s liability for the
payment of any of the Obligations, Lender may from timé to-time and without notice to Borrower: (a)
release any person liable for the payment of the Obligations; (b) extend or modify the terms of payment of
the Obligations; (c) accept additional real or personal property of any kind as security or alter, substitute
or release any property seCuring the Obligations; (d) consent in writing to the making of any subdivision
map or plat thereof; (¢) join in granting any easement thierein; or (D] JOHl in any extension agreement of
the Deed of Trust or any agreement subordinating the lien hereof '

Section 5.4.  Waiver of Certain Defenses. NQ_.a-cti_on for the enforcement of the lien
hereof or of any other provision hereof, shall be subject to any defense which would not be good and
available to the party interposing such defense in an action at law upon the Note or any of the other Loan
Documents, in each case to the greatest extent permitted by law. - B

Section 5.5.  Nofices. All notices, demands, requests or other comimunications to be
sent by one party to the other bereunder or required by taw shall be in writing arid.shall-be deemed to
have been validly given or served by delivery of the same in person to thé-intended” addressee, or by
depositing the same with Federal Express or another reputable pnvate courier service for next business
day delivery, with all charges prepaid, or by deposnmg the same in the United States mail, postage
prepaid, certified mail, return receipt requested, in any event addressed to the intended addresscc at its
address set forth on the first page of this Deed of Trust or at such other address as may be” des.1gnated by
such party as herein provided. All notices, demands and requests shall be effective upon: such personal
delivery, or one (1) business day after being deposited with the private courier service, or three (3)-
business days after being deposited in the United States mail as required above. Rejection or other refusal
to accept or the inability to deliver because of changed address of which no notice was given'as herem-: o
required shall be deemed to be receipt of the notice, demand or request sent. By giving to the other party .- .
hereto at least fifteen (15) days’ prior written notice thereof in acr~~4=nce with the provisions hereof;’ th;:.---"""
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e 'ﬁaﬁies hereto shall have the right from time to time to change their respective addresses and each shall
 have the right to specify as its address any other address within the United States of America.

: “Section 5.6. Successors and Assigns. The terms, provisions, indemnities, covenants
and conchtmns hereof shall be binding upon Borrower and the successors and assigns of Borrower,
including all syccessors in interest of Borrower in and to all or any part of the Property, and shall inure to
the benefit of Lender; its successors and assigns, and shall constitute covenants running with the land. All
indermuities in this Deed of Trust for the benefit of Lender shall inare to the benefit of Lender and each of
its dircctots, ofﬁcers ‘shareholders, partners, members, managers, employees and agents (including,
without limitation, amy servicers retained by Lender with respect to the Loan), and pledgees and
participants of the Obligations, and their respective successors and assigns. All references in this Deed of
Trust to Borrower or Lender shall be deemed to include each such party’s successors and assigns. If
Borrower consists of more than one person or entity, each will be jointly and severally liable to perform
the obligations of Bonower )

Section 5.:'7.:- Severability. A determination that any provision of this Deed of Trust is
unenforceable or invalid shall not affect the enforceability or validity of any other provision, and any
determination that the application of any provision of this Deed of Trust to any person or circumstance is
iliegal or unenforceable shall not' affect the enforceablhty or validity of such provision as it may apply to
any other persons or mrcumstances '

Section 5.8.  Interpretation. Within this Deed of Trust, words of any gender shall be
held and construed to include any other gender,-and words in the singular shall be beld and construed to
include the plural, and vice versa, unless the context otherwise requires. The headings of the sections and
paragraphs of this Deed of Trust are for convenience of reference only, are not to be considered a part
hereof and shall not limit or otherwise affect any of the teims hereof. In the event of any inconsistency
between the provisions hereof and the provisions in any of the. other Loan Documents, it is intended that
the provisions of this Deed of Trust shall be controlhng

Section 5.9. Waiver: Dlseontmuance of Proceedmgq Lender may waive any single
Event of Default by Borrower hereunder without waiving any ether prior or subsequent Event of Default.
Lender may remedy any Event of Default by Borrower hereunder without waiving the Event of Default
remedied. Neither the failure by Lender to exercise, nor the delay by, Lender in exercising, any right,
power or remedy upon any Event of Default by Borrower hereunder shall be ‘construed as a waiver of
such Event of Default or as a waiver of the right to exercise any such right, power or remedy at a later
date. No single or partial exercise by Lender of any right, power or remedy héreunder shall exhaust the
same or shall preclude any other or further exercise thereof, and every such right, power ot remedy
hereunder may be exercised at any time and from time to time. No modlﬁcatxon ‘or waiver of any
provision hereof nor consent to any departure by Borrower therefrom shall in any-event be effective
unless the same shall be in writing and signed by Lender, and then such ‘waiver or'consent shall be
cifective only in the specific instance and for the specific purpose given. No netice to nor demand on
Borrower in any case shall of itself entitle Borrower to any other or further notice or ‘démand in similar or
other circumstances. Acceptance by Lender of any payment in an amount less than’ the arfiount then due
on any of the Obligations shall be deemed an acceptance on account only and shall not in any way-affect
the existence of a Default or an Event of Default hereunder. In case Lender shall have proceeded 10

invoke any right, remedy or recourse permitted hereunder or under the other Loan Documents and. shall.

thereafter elect to discontinue or abandon the same for any reason, Lender shall have the unquahﬁed right
to do so and, in such an event, Borrower and Lender shall be restored to their former positions with,
respect to the Obligations, the Loan Documents, the Property and otherwise, and the rights, remedles L

recourses and powers of Lender shall continue as if the same had never been invoked.
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- Section 5.10. Governing Law. This Deed of Trust will be governed by and construed

i accordance with the laws of the State in which the Real Estate is located, provided that to the extent

any of such laws may now or hereafter be preempted by Federal law, in which case such F ederal law shall
so govemn and be controlling,

Sectlon 5.11. Counting of Days. The term “days” when used herein shall mean
calendar days 1f‘any time period ends on a Saturday, Sunday or holiday officially recognized by the state
within which‘the Real Estate is located, the period shall be deemed to end on the next succeeding business
day. The term “business day” when used herein shall mean a weekday, Monday through Friday, except a
legal holiday or a day on-which banking institutions in the State in which the Real Estate is located are

authorized by law: tc be clcsed

Secuon 5 12 Relatxonshxp of the Parties. The relationship between Borrower and
Lender is that of a borrower and a lcnder only and neither of those parties is, nor shall it hold itself out to
be, the agent, employee, joint venturer or partner of the other party.

Section 5.13. - Application of the Proceeds of the Note. To the extent that proceeds of
the Note are used to pay indebtedness secured by any outstanding lien, security interest, charge or prior
encumbrance against the Property, such proceeds have been advanced by Lender at Borrower’s request
and Lender shall be subrogated to any and all rights, security interests and liens owned by any owner or
holder of such outstanding liens, security interests, charges or encumbrances, irrespective of whether said
liens, security interests, charges or encumbrances are released.

Section 5.14. Unsecured Pomon of Indebtedness. If any part of the Obligations cannot
be lawfully secured by this Deed of Trust or if any part of the Property cannot be lawfully subject to the
lien and security intercst hercof to the full extent of such indebtedness, then all payments made shall be
applied on said indebtedness first in discharge of that portlon thercof which is unsecured by this Deed of
Trust. :

Section 5.15. Cross Default, An Event cf Default shall be a default under each of the
other Loan Documents.

Section 5.16. Interest After Sale. In the event the Property or any part thereof shall be
sold upon foreclosure as provided hereunder, to the extent permitted by law, the sum for which the same
shall have been sold shall, for purposes of redemption (pursuant to the laws of the state in which the
Property is located), bear interest at the Default Interest Rate. -

Section 5.17. Construction of this Document. This document may be construed as a
mortgage, sccurity deed, deed of trust, chattel mortgage, conveyance, assignment, security agrecment,
pledge, financing statement, hypothecation or contract, or any one or more ‘of .the foregoing, as
determined by Lender, in order to fully effectuate the liens and sccurity interests, creatcd hercby and the
purposes and agreements herein set forth. .

Section 5.18. No Merger. It is the desire and intention of the partles hereto that this
Deed of Trust and the lien hereof do not merge in fee simple title to the Property. Itis hereby understood
and agreed that should Lender acquire any additional or other interests in or to the Property: or the..
ownership thereof, then, unless a contrary intent is manifested by Lender as evidenced by an appropriate
document duly recorded, this Deed of Trust and the lien hereof shall not merge in such other or additional:
interests in or to the Property, toward the end that this Deed of Trust may be foreclosed as if owned by a.

stranger to said other or additional interests.
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Section 5.19. Rights With Respect to Junior Liens. Any person or entity purporting to

' have oF td take a junior mortgage or other lien upon the Property or any interest therein shall be subject to

thé rights of Lender to amend, modify, increase, vary, alter or supplement this Deed of Trust, the Note or
any of the other Loan Documents and to extend the maturity date of the indebtedness secured thereby and
to incréase the .amount of the indebtedness secured hereby and to waive or forebear the exercise of any of
its nghts and-remedies hereunder or under any of the other Loan Documents and to release any collateral
or security for the mde,btedness secured hereby, in each and every case without obtaining the consent of
the holder of” such junior lien and without the lien or security interest of this Deed of Trust losing its
priority overthe nghts of any such junior lien.

Sectlen 5 20:. Lender May File Proofs of Claim. In the case of any receivership,
insolvency, bankruptcy; reorganization, arrangement, adjustment, composmon or other proceedings
affecting Borrower or the.principals or general partners or members in Borrower, or their respective
creditors or property, Lender, to the extent permitted by law, shall be entitled to file such proofs of claim
and other documents as may be necessary or advisable in order to have the claims of Lender allowed in
such proceedings for the entire Obligations at the date of the institution of such proceedings and for any
additional amount which may become due .and payable by Borrower hereunder after such date.

Section 5.21. F.lx-ture F 1I1n-g_'.' .To the extent permitted under applicable law, this Deed
of Trust shall be effective from the date of its recording as a financing statement filed as a fixture filing
with respect to all goods constituting part ‘'of the Property which are or are to become fixtures. This Deed
of Trust shall also be effective as a financing statement covering minerals or the like (including oil and
gas) and is to be filed for record in the Real Estate Records of the county where the Property is situated.
The mailing address of Borrower and the: address of Lender from which information concerning the
security interests may be obtained are set forth above.

Section 5.22. After-Acquired Property. All property acquired by Borrower after the
date of this Deed of Trust which by the terms of this:Deed of Trust shall be subject to the lien and the
sccurity interest created hereby, shall immediately upon the acquisition thereof by Borrower and without
further mortgage, conveyance or assignment become subject to the lien and security interest created by
this Deed of Trust. Nevertheless, Borrower shall execute, acknowledge deliver and record or file, as
appropriate, all and every such further mortgages, security agref:ments financing statements, assignments
and assurances, as Lender shall require for accomplishing the purposes of thls Deed of Trust.

Section 5.23. No Representation. By accepting dehvery of any item required to be
observed, performed or fuifilled or to be given to Lender pursuant to-the Loan Docurments, including, but
not limited to, any officer’s certificates, balance shect, statement of proﬁt and-loss or other financial
statement, survey, appraisal or insurance policy, Lender shall not be deemed to have watranted, consented
to, or affirmed the sufficiency, legality, effectiveness or legal effect of the same, or of any term, provision
or condition thereof, and such acceptance of delivery thercof shall not be or constlmte any warranty,
consent or affirmation with respect thereto by Lender,

Section 5.24. Counterparts. This Deed of Trust may be cxecuted it any numbcr of
counterparts, cach of which shall be effective only upon delivery and thereafter shall be deemed an
original, and all of which shall be taken to be one and the same instrument, for the same effect as if all
parties hereto had signed the same signature page. Any signature page of this Deed of Trust may be.
detached from any counterpart of this Deed of Trust without impairing the legal effect of any ‘signatures
thereon and may be attached to another counterpart of this Deed of Trust identical in form heretc but.-

having attached to it one or more additional signature pages. _ _ : i
Jll7061600l1 lm

Skagit County Auditor

{00460207;4)
53

6/26/2007 Page B4 of 62 1:20PM




Section 5.25. Exculpation. Notwithstanding anything to the contrary contained in this
' Deed of Trust, the lability of Borrower and its officers, directors, members and general partners for the
_Obhgat_mns and for the performance of the other agreements, covenants and obligations contained herein
and in _t__he"bthei".Loan Documents shall be limited as set forth in Section 1.05 of the Note.

.“ .Section 5.26. Recording and Filing. Borrower will cause the Loan Documents and all
amendments and supplements thereto and substitutions therefor to be recorded, filed, re-recorded and re-
filed in such-‘manner and in such places as Lender shall reasonably request, and will pay on demand all
such recording, filinig, re-recording and re-filing taxes, fees and other charges. Borrower shall reimburse
Lender, or is servicing agent, for the costs incurred in obtaining a tax service company to verify the status
of payment of Taxes and Other Charges on the Property.

Section 5.27. Entire_Agreement and Modification. This Deed of Trust and the other
Loan Documents contain the etitire agreements between the parties relating to the subject matter hereof
and thereof and all prior agreements relative hereto and thereto which are not contained herein or therein
are terminated. This Deed of Trust and the other Loan Documents may not be amended, revised, waived,
discharged, released or terminated orally but only by 2 wriiten instrument or instruments executed by the
party against which enforcement of the amendment, revision, waiver, discharge, release or termination is
asserted. Any alleged amendmént, rev151on “waiver, discharge, release or termination which is not so
documented shall not be effective as to any party

Section 5.28. Max1murn.-ln‘5erest; " The provisions of Section 2.03 of the Note are
incorporated in this Deed of Trust by reference as'if more fully set forth herein.

Section 5.29. Secondary Market Transaction.

(a) Cooperation. Borrower acknowledges that Lender may effectuate a Secondary
Market Transaction. Borrower shall cooperate in good faith with Lender in effecting any such Secondary
Market Transaction and shall cooperate in good faith to-implement all requirements imposed by any
Investor (as defined herein) or Rating Agency involved therein; including, without limitation, all
structural or other changes to Botrower and/or the Obligations, ‘and modifications to any Loan
Documents; provided, however, that the Borrower shall not be required 10 modify any Loan Documents if
such modification would {A) increase the interest rate payable under the Note, (B) shorten the period until
the stated maturity of the Note, (C) modify the amortization of principal of the:Note, or (D) modify any
other material term of the Obligations. Borrower shall provide such information and documents relating
to Borrower, any Indemmitor, the Property and any Tenants as Lender may reasonably request in
connection with such Secondary Market Transaction. Borrower shall make available to Lender all
information concerning its business and operations that Lender may reasonably request

(b)  Disclosure: Indemnification. Lender shall be perrmtted to share alI information
provided in connection with the Loan with the Investors, Rating Agencies, investment banking firms,
accounting firms, law firms and other third-party advisory firms involved with the Eoan Documents or the
applicable Secondary Market Transaction. It is understood that the information prowded to Lender in
connection with the Loan may ultimately be incorporated into the offering documents for the Secondary
Market Transaction and thus potential Investors may also see some or all of the information with respéct
to the Loan, the Property, Borrower and the holders of direct or indirect interests in Borrower. Borrower..
irrevocably waives any and all rights it may have under any applicable laws (including, without
limitation, any right of privacy) to prohibit such disclosure. Lender and all of the aforesaid thlrd-party: L
advisors and professional firms shall be entitled to rely on the information supplied by, or on behalf of, - .
Borrower. Borrower hereby indemnifies Lender as to any losses, claims, damages or liabilities that arise
out of or are based upon any unirue statement or alleged untrue statement of any material fact containéd

WL Mﬂm
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" in'the information provided by or on behalf of Borrower, or arise out of or are based upon the omission of
' alleged omission to state therein a material fact requlred to be stated in such information, or necessary in

orterto make the statements in such information, or in light of the circumstances under which they were

'made, not misleading. Lender may publicize the existence of the Obligations in connection with its

marketmg for a Secondary Market Transaction or otherwise as part of its business development.

(e) .. Borrower acknowledges that, as part of the documents creatmg and governing
any Secondary Market Transaction in which the Loan {or any portion of or interest in the Loan) may be
included (the “Securitization Documents™), the parties to such Secondary Market Transaction may, in
their sole discretion, elect to-impose certain requirements as conditions precedent to certain actions by one
or more of the servicing agents appointed with respect to the Loan (including, without limitation, that
such servicing agent obtain written confirmation from each applicable Rating Agency that the proposed
action will not result in a downgrade qualification or withdrawal of any rating issued on securities
evidencing an ownership_interest in. the Loan that was in effect immediately prior to such proposed
action). No reguniremernt ot COI‘]dlthll imposed upon such servicing agent pursuant to such Securitization
Documents as a condition precedent:to the granting or denying of any consent or approval, or the taking
or refusal to take of any action, pursuant to this Deed of Trust (except only for any action required of
Lender hereunder) shall give tise to any claim or cause of action by Borrower against Lender, or give
Borrower any defense for failureto. p'erform its-obligations under the Loan Documents. Borrower further
acknowledges that the cost of any” such ratmg confirmation required by the Securitization Documents
shall be payable by Borrower. : _

(d) Definitions: A “Secondaty Market Transaction” shall be (1) any sale of the Deed
of Trust, Note and other Loan Documents to one or more investors as a whole loan, (2) a participation of
the Obligations to one or more investors, (3) a securitization of the Loan, (4} any other sale or transfer of
the Obligations or any interest therein to oné or more-investors. “Rating Agency” shall mean any
nationally-recognized statistical rating organization that has beent designated by Lender to provide, or that
provides, a rating on Borrower, the Loan or any securities evidencing an interest in, inter alia, a trust or
other entity which is the holder of the Note. “Investor”-shall mean any actual or potential purchaser,
transferee, assignee, servicer, participant or investor in a Secondary Market Transaction.

Section 5.30. SUBMISSION TO JURISDICTION WAIVER OF JURY TRIAL.

{a) BORROWER, TO THE FULL EXTENT PERMITTED BY LAW, HEREBY
KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE OF
COMPETENT COUNSEL, (i) SUBMITS TQ PERSONAL JURISDICTION IN THE STATE IN
WHICH THE REAL ESTATE IS LOCATED OVER ANY SUIT, ACTION OR PROCEEDING BY
ANY PERSON ARISING FROM OR RELATING TO THE NOTE, THIS.DEED OF TRUST OR ANY
OTHER OF THE LOAN DOCUMENTS, (ii) AGREES THAT ANY SUCH ‘ACTION, SUIT OR
PROCEEDING MAY BE BROUGHT IN ANY STATE OR FEDERAL COURT OF COMPETENT
JURISDICTION OVER THE COUNTY IN WHICH THE REAL ESTATE IS LOCATED, (ii)
SUBMITS TO THE JURISDICTION OF SUCH COURTS, AND, (iv) TO THE FULLEST EXTENT
PERMITTED BY LAW, AGREES THAT IT WILL NOT BRING ANY ACTION, SUIT OR
PROCEEDING IN ANY OTHER FORUM (BUT NOTHING HEREIN SHALL AFFECT THE RIGHT
OF LENDER TO BRING ANY ACTION, SUIT QR PROCEEDING IN ANY OTHER FORUM).
BORROWER FURTHER CONSENTS AND AGREES TO SERVICE OF ANY.SUMMONS,
COMPLAINT OR OTHER LEGAL PROCESS IN ANY SUCH SUIT, ACTION OR PROCEEDING BY .
REGISTERED OR CERTIFIED U.S. MAIL, POSTAGE PREPAID, TO THE BORROWER AT THE,

ADDRESS FOR NOTICES DESCRIBED IN SECTION 5.5 HEREOF, AND CONSENTS AND .
AGREES THAT SUCH SERVICE SHALL CONSTITUTE IN EVERY RESPECT VALID AND .~ °

b
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L EFFECTIVE SERVICE (BUT NOTHING HEREIN SHALL AFFECT THE VALIDITY OR
' EFFECTIVENESS OF PROCESS SERVED IN ANY OTHER MANNER PERMITTED BY LAW).

(b) LENDER AND BORROWER, TO THE FULL EXTENT PERMITTED BY
LAW HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE
ADVICE OF COMPETENT COUNSEL, WAIVE, RELINQUISH AND FOREVER FORGO THE
RIGHT.TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED UPON, ARISING OUT
OF, OR IN-ANY WAY RELATING TO THE OBLIGATIONS OR ANY CONDUCT, ACT OR
OMISSION “OF "LENDER OR BORROWER, OR ANY OF THEIR DIRECTORS, OFFICERS,
PARTNERS, MEMBERS, EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY OTHER PERSONS
AFFILIATED WITH LENDER OR BORROWER, IN EACH OF THE FOREGOING CASES,
WHETHER SOUNDING.IN CONTRACT, TORT OR OTHERWISE.

Section’ 5.31 ‘State-Specific Provisions. The following provisions shall govern and
control in the event of a conﬂlct with any other provision of this Deed of Trust;

(a) Non—Agncultural The indebtedness secured by this Deed of Trust is a
“Commercial Loan” as that term is defined in RCW 61.24.005(7) (Chapter 295), Washington
laws of 1998 and the Property is- not used principally, primarily or at all for agricultural or
farming purposes. s

(b)  Sale by Trustee. Upon the occurrence of an Event of Default, Lender may
deliver to Trustee a written declaration of default and demand for sale and Trustee shall thereafter
proceed to cause foreclosure of this Deed of Trust by the exercise of the power of sale herein in
accordance with the Washington Deed of Trust Act (RCW Chapter 61.24, as amended by 295,
Washington Laws of 1998). Should Lender elect'to foreclose by exercise of the power of sale
herein, Lender shall also deposit with the Trustee this.Deed of Trust, the Note and such receipts
and evidence of expenditures made and secured hereby as Trustee may require, and notice of sale
having been given as then required by law and afterlapse of such time as may then be required by
law after recordation of such notice of sale, Trustee, without demand on Borrower, shall sell the
Property at the time and place of sale fixed by it in' said notice of sale, either as a whole or in
separate parcels, and in such order as it may deterrmne, at public auction to the highest bidder for
cash in lawful money of the United States, payable at timé of sale:* Trusteec may postpone sale of
all or any portion of the Property by public announcement at stich time and place of sale, and
from time to time thereafter may postpone such sale by public announcement at the time fixed by
the preceding postponement. Trustee shall deliver to such purchaser its deed or deeds conveying
the Property, or any portion thereof, so sold, but without any covenart.or warranty, express or
implied. The recitals in such deed or deeds of any matters or facts shall be conclusive proof of
the truthfulness thercof. Any person, including Borrower or Lender; may purchase at such sale.

(c) Rescission of Notice. Lender, from time to time before Trustee s sale, may
rescind any such notice of breach or default and of election to cause the- Property 10 be sold by
executing and delivering to Trustee a wrilten notice of such rescission, ‘which notice, when
recorded shall also constitute a cancellation of any prior declaration of default and demand for
sale. The exercise by Lender of such right of rescission shall not constitute a_waiver of- any
breach or default then existing or subsequently occurring, or impair the right of Lender to execute.
and deliver to Trustec, as above provided, other declarations of default and demand for sale, and
notices of breach or default, and of election to cause the Property to be sold to satlsfy the.

obligations hercof, nor otherwise affect any provision, agreement, covenant or condition-of the -~ .~
Note and/or of this Deed of Trust or any of the rights, obligations or remedies of the partles_...---‘

hereunder.
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- (d) Foreclosure. Upon the occurrence of an Event of Default, Lender may
" immediately commence an action to foreclose this Deed of Trust or to specifically enforce its
- provisions or any of the indebtedness secured hereby pursuant to the statutes in such case made
.~ and provided and sell the Property or cause the Property to be sold in accordance with the
* 7 requirements and procedures provided by said statutes in a single parcel or in several parcels at
_the optlon of the Lender.

Y (l) In the event foreclosure proceedings are filed by Lender, all out of
pocket exp_g:nses incident to such proceeding, including, but not limited to, reasonable attorneys’
fees and costs; shall'be paid by Borrower and secured by this Deed of Trust and by ail of the other
Loan Docuiments securing alt or any part of the indebtedness evidenced by the Note. The secured
indebtedness and- all other obligations secured by this Deed of Trust, including, without
limitation, interest.at the Default Interest Rate (as defined in the Note) any prepayment charge,
fee or premium’ requlred to-be paid under the Note in order to prepay principal (to the extent
permitted by applicable law), reasonable attorneys” fees and any other amounts du¢ and unpaid to
Lender under the Loan Documents, may be bid by Lender in the event of a foreclosure sale
hereunder. In the event of a judicial or nonjudicial foreclosure sale, it is understood and agreed
that Lender or its assig'"n”s ﬁlay be’come the purchaser of the Property or any part thereof.

2) Lendcr may, by following the procedures and satlsfymg the requirements
prescribed by applicable law, foreclose on only a portion of the Propcrty and, in such event, said
foreclosure shall not affect the hen of th1s Deed of Trust on the remaining portion of the Property
foreclosed. :

(e) This Deed of Trust .shgill__ continue and remain in full force and effect during any
period of foreclosure or any redemption period witli respect to the Property.

() Following a sale pursuant fo the exérc;ise of the Trustee’s power of sale, as
provided herein, any indemnitor or guarantor ‘of the loan. secured hereby shall remain personally
liable to the full extent provided by applicable law. -~
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_ -IN WITNESS WHEREOF, Borrower has executed this Deed of Trust as of the day and year
first-above written.

'ORAL AGREEMENTS OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND CREDIT,
OR TO FORBEAR FROM ENFORCING REPAYMENT OF A DEBT ARE NOT
ENFORCEABLE UNDER WASHINGTON LAW.

BORROWER:

BURLINGTON RETAIL, LLC, a
Washington limited liability company

By:  SHDP ASSOCIATES, LLC, a
Washington limited liability company,
its Manager

By:  SHD ASSOCIATES, LLP, a

Washington limited liability partnership,
its Manager

By T

/ s Name: Michael J. Hess
SKAGIT COUNTY WASHINGTON - Title:  Partner
REAL ESTATE EXCISE TAX I
JUN 26 2007
Amount Paid $ &

Skagit Co. Treasurer

ay\/ﬁ ¢ flq7l. Deputy
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'STATE OF WASHINGTON )
S 188,
COUNTY OF SNOHOMISH )

On thls 2‘2»\/ day of June, 2007, before me, the undersigned, a Notary Public in and for the State
of Washington, duly commlsswned and sworn, personally appeared MICHAEL J. HESS, to me known
1o be the PARTNER of SHD ASSOCIATES, LLP, a Washington limited liability partnership,
MANAGER of SHDP ‘ASSOCIATES, LLC, a Washington limited liability company, MANAGER of
BURLINGTON RETAIL, LLC., a Washington limited liability company, and that executed the
foregoing instrument and- acknowledged the said instrument to be the free and voluntary act of and deed
of said limited liability company, for the uses and purposes therein mentioned, and on oath stated that
MICHAEL J. HESS authorized to execute the said instrument and that the seal affixed is the corporate
seal of said limited liability parinership onbehalf of the limited liability company.

NOTARY PUBL

’ Prmted Narne Dﬁ%‘ A« el B i

My. Comrmssmn Expires: 7 / 7 /ér

"
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EXHIBIT 'A’

FileNo.:. - NCS-280360-WAL (dK)

Property: - 2000 South Burlington Blvd, Burlington, WA

LOT 1 AS DELINEATED ON SPORTSMAN PLAZA BINDING SITE PLAN, AS APPROVED ON
DECEMBER 22, 2005 AND RECORDED ON JANUARY 13, 2006 UNDER AUDITOR'S FILE
NO. 200601130002, TOGETHER WITH THAT PORTION CONVEYED UNDER AUDITOR'S
FILE NO. 200611090022 AND EXCEPT THAT PORTION CONVEYED UNDER AUDITOR'S
FILE NO. 200611090023,

A.P.N. 8063-000-001-0000 (P123949)
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