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AGREEMENT
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DECLARATION OF ACCESS AND UTILITY EASEMENT
AND MAINTENANCE AGREEMENT

THIS DECLARATION OF ACCESS AND UTILITY EASEMENT AND
MAINTENANCE AGREEMENT (this “Declaration™) made this Mﬁ&\_ day of
\)Jn\f . 12007, by XSI Properties, Inc, a California Corporation, and Goodyear
Nelso"q'Ha_rdwood Lumber Co., a Washington Corporation (“Declarant™), as their interests
appear. (X8I Properties, Inc. is a 1031 exchange facilitator, and executes this agreement to
facilitate the issiuance of polices of title insurance on the affected real property, but shall have no
obligation arising under this agreement.)

A Declar'ant"ha.s_' an ih.te_rest in certain real property in Skagit County, Washington,
located in the SE Y4 of Section 18, Township 34 North, Range 2 East, WM, legally described as:

Lots 1 through SandLotsl[) through 14, inclusive, Block 141 as per the map of “Fidalgo
City, Skagit County, Washington”, recorded in Volume 2 of Plats, Pages 113 and 114,
records of Skagit County, Washington, together with adjacent vacated rights of way.

Situated in Skagit Coun.i:y',.Wa'shiﬁg_tOn.

B. Declarant aggregated the PrOpéfty ir’itb five (5) parcels as shown on Exhibit [ attached
hereto and made a part hereof each of whlch ghall be deemed a Parcel, and collectively, the
Parcels.

C. Declarant recognizes that for the most favorable development of the Parcels it is
desirable that the Parcels share (i) a common driveway to be known as “Common Driveway” to
be constructed within a 20 foot easement area, the dimensions and location of which are as
substantially shown on Exhibit I (the “Easement Area”), leégally described on Exhibit 2, to
provide pedestrian and vehicular ingress and egress (the “Access' Easement™) which shall inure
to the benefit of and bind the Subject Property, including the owner(s) therefore from time to
time, and their respective successors and assigns (collectwely the “Owners”) and (ii) a
nonexclusive utility easement within the Easement Area for the purpose of installing,
maintaining, repairing or replacing gas, water, electric, phone and cable lines, sewers, pipes and
other services (collectively the “Utilities™) to benefit the Subject Property or any portion thereof.
For purposes of this agreement, the term “Owners” refers to parties who acquire an ownership
interest such as fee title or contract purchaser’s interest following the" 1n1t1al sale by Declarants,
and shall not include the Declarants. “ : -

D. Declarant does not intend to construct, maintain nor insure the easement but is
providing this declaration for the use and benefit of Owners who purchase form Declarant or its
assigns. Declarant shall have no responsibility for construction, maintenance nor 1nsurance costs
or responsibilities under this agreement. 5,

NOW, THEREFORE, for and in consideration of the Introductory Statement',‘.\yhi__c_:h 1s "
deemed a material and substantive part of this Declaration, and other good and valuable -~ -
consideration, Declarant hereby declares, grants, covenants and agrees as follows:
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- 1. Driveway Easement. Declarant hereby establishes and grants the following non-exclusive

3 ‘perpetual driveway Access Easement to provide unobstructed vehicular and pedestrian ingress
and-egress upon and as to each of the Parcels which shall benefit and burden each Parcel
réspectively, and all such easements, covenants, rights, benefits, obligations and liabilities
creatéd-in this Declaration shall be deemed covenants and easements running with and binding
upon "tlje__l_and __'as' appurtenances to the dorminant estates. The estate of the fee and easement
created herein shall not be merged by reason of the same person or entity acquiring, owning or
holding title to both. -

(1) The common curb cut and driveway as hereafter constructed within the Easement
Area are for purposes of ingress, egress, passage and delivery, by vehicles and
pedestrians (the“Access Easement”).

(i)  The Access Easemeént shall be kept open and unobstructed at all times, and nothing
shall allow any Owner, or invitee thereof any right to work on or otherwise obstruct
access within {hé;_Easement Area,

(i)  The Access Easement shall be for the benefit of the Owners, but same is not intended
nor shall it be construed-as creating any rights in or for the benefit of the general
public nor shall it affect any real property outside of the Parcels.

2. Utility Easement. The Declarant does further grant a perpetual nonexclusive utility easement
on, over and through the Easement Area for the purpose of installing, maintaining and/or
repairing utilities and all necessary appurtenances thereto (the “Utility Easement” and
collectively with the Access Easement, the “Easements ) subject to the covenants and
conditions contained herein. L

3. Construction, Maintenance and Repair. .
(i) Unless otherwise agreed between the Owners the. owriers of Parcels A,B,C,Dand E
as shown on Exhibit I are designated to have the respon51b111ty to arrange for the
improvements within the Easement Arca to be maintained, repaired and replaced, all so
as to keep such areas at all times in a safe, sightly, good and furictional condition .

(ii) The owner of the Parcels shall be responsible for all costs and expenses incurred in
connection with the repair, replacement, and maintenance of common improvements
within the Easement Area in proportion to their ownership interest based upon the
number of parcels they own. Following conveyance of all the parcels. by Declarant, the
owner of each parcel shall be responsible for 20% of the cost of mamtenance

(ii1)} All work done in connection with the installation, maintenance'" or' re&pai__r.-o_f.'any
common improvements, shall be performed in a good and workmanlike manner, and such
work shall be done expeditiously so as not to unreasonably interfere with-or hinder the
use and enjoyment of the Easement Area by any person or entity having a rlght to use the
casements. .

(iv) Declarant hereby grants and establishes temporary easements for the installation .Of - |
improvements and for incidental encroachments upon the Parcels which may occur asa -~
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_result of any construction work performed in the development, repair or maintenance of
. the Parcels, so long as such encroachments are kept within the reasonable requirements of
©  construction work which is expeditiously pursued, and so long as customary insurance is
" _maintained protecting the Owner of the Parcel on which work is being performed from
. the- risks, involved.

."-__'(V) Declarant shall have no responsibility under this agreement for insurance,
"'constructlon or maintenance costs of the roadway or utilities. These obligations shall be
appprtloned_ among the Owners following conveyance of each parcel by Declarant,
excluding the Declarant.

4. Default. :

(1) In the event that any Owner fails to perform any provision in accordance with the
requirements set forth hercin, or provide insurance as required herein, or fail to pay or to
perform any other obligation set forth within ten (10) days following written notice
thereof, the remaining Owner(s) shall have the right, but not the obligation, to perform
said construction, maintenance, tepair or replacement and acquire said insurance, make
payment or perform such’obligation for the account of the non performing party (the
“Defaulting Party”). The foregoing right to cure shall not be exercised if within ten (10)
day notice (i) the Defaultinig Pasty cures the default, or (i) if the default is curable, but
cannot reasonably be cured within that time period, the Defaulting Party begins to cure
such default within such time period-and thereafter diligently pursues such cure to
completion. The ten (10) day notice period shall not be required if, using reasonable
judgment, the Non-Defaulting Party deems that an emergency exists. In the event of such
an emergency, the Non-Defaulting Party shall glve notlce reasonable under the
circumstances to the Defaulting Party. - .~ :

(ii) Within ten (10) days following written demand; including copies of paid invoice, the
Defaulting Party shall reimburse the Non-Defauniting Party any sum reasonably expended
by the Non-Defaulting Party to cure the default. Tf such amounts are not paid within thirty
(30) days of billing, then such amounts shall accrue interest at the annual rate of 12% per
annum or the highest legal rate of interest allowed, whlchever is:less, until paid, and the
Defaulting Party shall be responsible for reasonable attorneys fees and costs in the
enforcement and collection thereof. Lo

(iii) The parties hereto shall also have the right to restrain by injunction any violation or
threatened violation by the other party hereto of any of the termis, coVenailts or
conditions hereof, or to obtain a decree to compel performance if any siich term,
covenant, or condition is not adequate. All remedies are cumulative and shall be ‘deemed
additional to any and all other remedies to which any Owner may have at law or m
equity. :

(iv) In the event a lien is filed against all or any portion of the Property in CODHGCHOH
with any Maintenance, the lien must be bonded, satisfied or removed by the Owner - o
responsible for said Maintenance within thirty (30) days following the filing thereof, _or L
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. may be foreclosed by the president acting on behalf of the Owners in the same manner as
© a mechanic’s lien.

" " _{¥) This Declaration may be enforced by the Owners or the successors and assigns
" thercof against any person or entity having obligations hereunder. The non-defaulting
- Owner(s) of a Parcel shall be entitled forthwith to full and adequate relief by injunction
"and/or’ 'al'I such other legal and equitable remedies for the consequences of such breach.

(v1) If any party or person benefited hereby, institutes any litigation to enforce any of the
terms, covenants, conditions, easements and set out in the Declaration, the prevailing
party in such_11t_1gat_1on shall be entitled to collect court costs and reasonably attorneys’
fees from the non-prevailing party.

(vii) The owners of the Parcels shall form a governing committee, each parcel having one
vote. They shall elect a president, secretary, and treasurer to manage their obligations
under this agreemént The owners shall adopt bylaws to govern their meetings and
actions; provided that a unammous vote of all owners is necessary to amend this
declaration. :

5. Insurance. Each Owner shall dbthih*a"ﬁ_dhai_ntain during the term of this Agreement general
liability insurance including public liability and property damage in commercially reasonable
amounts covering the Easement Area, as part of their property or homeowner’s insurance.

6. Notices. All notices, requests, claims, demands, and other communications hereunder shall be
in writing and shall be personally served or mailed (registered or certified mail, postage prepaid,
return receipt requested) at their addresses as set forth in the records of the Skagit County
Assessor, or such other address or such additional recipient as any party may have furnished to
the others in writing in accordance herewith. All notices shall be effective upon receipt.

7. Modifications: Cancellation. This Declaration may be amen&e’ﬂ modified or terminated (in
whole or in part) from time to time by written documents executed and acknowledged by all
Owners and duly recorded with the Skagit County Auditor’s Ofﬁce '

8. Binding. This Declaration shall be binding upon and inure to the benefit of Declarant, the
Owners of the Parcels, and their respective personal or legal representatlves SUCCesSOors and
assigns. L

9. Governing Law and Venue. This Declaration shall be governed by the laws ‘of the State of
Washington. Venue for any action in law or equity arising out of this Declaratlon sha]l be in
Skagit County Superior Court. -

10. Severability. If any term or provision of this Declaration or the application thére6f to any
person or circumstance shall, to any extent, be invalid or unenforceable, the remainder of this
Declaration shall not be affected thereby, and each term and provision of this Declaratmn shall
be valid and enforceable to the fullest extend permitted by law. : -
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~ 11. Mortgages. Until sale of all the Parcels by Declarant, the Declarant may make any

- _Arhendment required by any of the federal mortgage agencies, such as the Federal Home Loan
> Mortgage Corporation, as a condition of the approval of the documents by the execution and
recordatlon of such amendment, following notice to all Ownets.

Sale or tlansfer of any parcel shall not affect the assessment lien provided for herein; provided,
the hen of the assessments shall be subordinate to the lien of any first position deed of trust or
first position’ mortgage if the assessments were current at the time of recording thereof, and the
sale or transfer of'a parcel pursuant to a foreclosure of such a first position deed of trust or first
position mortgage-or any proceeding in lieu thereof, shall extinguish the lien of such assessments
as to payment thereof which became due prior to such sale or transfer. No such sale or transfer
shall relieve such parce] from lability for any assessments which thereafter become due or from
the lien thereof. A lender may rely on a written statement signed by the treasurer for purposes of
this section. o T .

Except as provided in this section, any deeds of trust or mortgages encumbering all or any
portion of the Subject Property shall‘at-all times be subordinate to the terms of this Declaration
and any party foreclosing any such-mortgage, or acquiring title by deed in lieu of foreclosure or
trustee’s sale, shall acquire title subject to-all of the terms and provisions of this Declaration.

12. Liability Limitations of 1031 Facil_itﬁtor.’f XSI Properties, Inc. is a 1031 exchange
facilitator, and executes this agreement to facilitate the issuance of polices of title insurance on
the affected real property, but shall have’ no hablhty for an obligations arising under this
agreement. L

IN WITNESS WHEREOF, the under51gned has hereunto set its hand as of the date first
above written. o

GOODYEAR NELSON HARDWOOD LUMBER CO
A Washington Corporation, -

By:

XSIPROPERTIES, INC,
A California Corporation

o
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JULIE MELLIN
2 COMM. #1845210

S STATE OF CRLIEOR R
-.:ffcdtJNTY-OF Bt QAL
- On th1s dayp sonallghgpeared before me %" \L%\S M Yﬁ:ﬂ-ﬁ;@ , to me

known {0 be the: of XSTPROPERTIES, INC., the corporation that
executed the foregomg instrument, and acknowledged the said instrument to be the free and
voluntary-aet and deed of said corporation, for the uses and purposes therein mentioned, and on
oath stated :_that they authorized to execute the said instrument and that the seal affixed is the
corporate seal of said corporation.

)
) SS.
)

GIVEN under my Hahd__and official seal this ﬁg day of m\"l , 2007.

Not y ublic in and for the State of WWF\
n, residing at 1 232 fm%df QA CA

My Commission Expires: 0215 /fleeQ

STATE OF y o

)88
COUNTY OF ) e
On this day personally appeared before me. , to me
known to be the of Goodyear Nelson Hardwood Lumber Co., the

corporation that executed the foregoing instrument, and acknowledged the said 1nstrument to be
the free and voluntary act and deed of said corporation, for the uses and purposes therein
mentioned, and on oath stated that they authorized to execute the sa1d instrument and that the
seal affixed is the corporate seal of said corporation. -

GIVEN under my hand and official seal this dayof , 2007,

Notary Public in- and for the State of
Washington, residing at _
My Commission Expires: .

Y
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EXHIBIT 1: Map of Parcels A through E
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EXHIBIT 2: Description of Access and Utlllty_f;f_:.'f

Easements
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EXHIBIT “q

... DESCRIPTION OF ACCESS & UTILITY EASEMENTS
- GOODYEAR NELSON HARDWOOD LUMBER CO, INC.

EASEMENT NO.

A 20 foot wide easement for ingress, egress and utilities, over, under and across
a portion of “Block.141 as per the map of “Fidalgo City, Skagit County,
Washington”, récorded in Volume 2 of Plats, Pages 113 and 114, records of
Skagit County, Washington, the centerline of said easement being more
particularly described as follows:

Beginning at the Northeast corner of the following described parcel:
Lots 3, 4 and 5, inciusive as per the map of Fidalgo City, Skagit County,
Washington, recotded in Volume 2 of Plats, Pages 113 and 114, records of
Skagit County, Washlngton together with a portion of that Correction Quit
Claim Deed, filed under-A.F.-No. 95050200786, said portion being vacated
streets and alleys as would be attached to the above described parce! by
operation of law. . =

thence North 89° 34’ 03” West aiong the North line of the above described parcel
a distance of 166.10 feet to a point hereinafter referred to as Point “"A”; thence
North 00° 23’ 46" East a distance of 99. 52 feet to the terminus of the 20’ wide
easement centerline description. :

EASEMENT NO, 2;

A 20 foot wide easement for ingress, egress and utilities, over, under and across
a portion of Block 141 as per the map of “Fidalgo- City, Skagit County,
Washington”, recorded in Volume 2 of Plats, Pages 113 and 114, records of
Skagit County, Washington, the centerline of safd easement being more
particularly described as follows: :

Beginning at the above described Point “"A”; thence South OO° 23 46" West a
distance of 99,52 feet to the terminus of this 20’ wide easement centerlme
description.

All as depicted on Exhibit “1" attached hereto and mcorporated herem by
reference, )

All subject to and together with all easements, covenants, restrictions 'a__nd]d_r.-__
agreements of record. L A

Situate in Skagit County, Washington.

T
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