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HAZARDOU‘g S'U.ZBSTANCES CERTIFICATE AND INDEMINITY AGREEMENT

Ref tappl

poference # 1 app 'cab'e’ 83487 FIRST AMERICAN TR Page
1, HANSELL/MITZEL LLC BAYSIE -3

Grantee(s) . T

1. BANK OF THE PACIF!C

Legal Description: LOT 159 "NOOKACHAMP HILLS PUD, PHASE 11B"
Additional on page

Assessor's Tax Parcel ID#: 486&8_—_000—11_;5_;9—0000 (P123252)

THIS HAZARDOUS SUBSTANCES. AGREEMENT dated September 27, 2006, is made and
executed among HANSELL/MITZEL LLC; 1111 CLEVELAND, MOUNT VERNON, WA 98273
(sometimes referred to below as "Borrower” and sometimes as "Indemnitor”); and BANK OF
THE PACIFIC , BELLINGHAM BRANCH 100 GRAND AVENUE, BELLINGHAM, WA 98225
(referred to below as "Lender"}. :
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For good and valuable consideration and to induce Lender to make a Loan to Borrower, each

party: executmg this Agreement hereby represents and agrees with Lender as follows:

'PROPERTY DESCRIPTION. The word "Property” as used in this Agreerment means the following Real Property located

in SKAGIT County, State of Washington:

LQT 159, "NGOKACHAMP HILLS PUD, PHASE 11B", AS PER PLAT RECORDED AUGUST 23, 2006, UNDER
SKAGIT COUNTY AUDITOR'S FILE NO, 200508230082, RECORDS OF SKAGIT COUNTY, WASHINGTON.

The Raal Preperty or its address is commonly known as 24066 NOOKACHAMP HILLS DRIVE, MOUNT VERNON, WA
98273, The Real, Proparty tax identification number is 4868-000-159-0000 (P123252)

REPHESENTATIONS The followmg represehtations are made to Lender, subject to disclosures made and accepted by
Lender in writing:

Use of Property. A.ft'er 'du__e"inquiry and investigation, Indemnitor has no knowledge, or reason to believe, that there
has been any ugé, generation, manufacture, storage, treatment, refinement, transportation, disposal, release, or
threatened release‘of any Hazardous Substance by any person on, under, or about the Property.

Hazardous Substances../Aftef due inquiry and investigation, Indemnitor has no knowledge, or reason to belisve,
that the Collateral, whenever .ahd whather owned by previous Occupants, has ever contained asbestos, PCB or
other Hazardous Substances whether used in gonstruction or stored on the Collateral.

No Notices. Indemmtor ‘has recewed no summons, citation, directiva, letter or other communication, written or
oral, from any agency:or department of any county or state ar the U.5. Government concerning any intentional or
unintentional action or orhission on, upnder, or about the Property which has resulted in the releasing, spilling,
leaking, pumping, pouring, emitting, ‘emptying or durmnping of Hazardous Substances into any waters or onto any
lands or where damage mav have resulted :to the lands, waters, fish, sheiifish, wildlife, biota, air or other natural
resourcas,

AFFIRMATIVE COVENANTS. Sub;ect 1o dlsclosures made and accepted by Lender in writing, Indemnitor covenants
with Lender as follows:

Use of Property. Indemnitor wiH rlet_ yse 'an_d doe__e' not intend to use the Property to generate, manufacture, refins,
transport, treat, store, handle or dispase of ‘any Hazardous Substances.

Compliance with Environmental Laws. Indemnitor shall cause the Collateral and the operations conducted on it to
comply with any and all Environmental Laws ‘and ordets of any governmental authorities having jurisdiction under
any Environmental Laws and shall obfain, kesp in effect and comply with all governmental permits and
authorizations required by Environmental. Laws” with respect to such Collateral or operations. Indemnitor shall
furnish Lender with copies of all such pefmits and authorizations and any amendments or renewals of them and
shall notify Lender of any expiration or revocation of such permits or authorizations.

Preventive, Investigatory and Remedial Action.™ Indemnitor shall exercise extreme care in handling Hazardous
Substances if Indemnitor uses or encounters an’v :Indemnitor, at Indemnitor's expense, shall undertake any and all
preventive, investigatory or remedial action (Inc!udlng emergency response, removal, containment and other
remaedial action) (a) required by any applicable Environmental Laws or orders by any governmental authority having
jurisdiction under Environmental Laws, or (b} necessary to prevent or minimiZe property damage (including damage
to Occupant's own property), personal injury or damage té the environment, or the threat of any such damage or
injury, by releases of or exposure to Hazardous Substances in connection with the Property or opetations of any
Occupant on the Property. In the event Indemnitor fails.to perform any of Indemnitor's obligations under this
section of the Agreement, Lender may (but shall not bBe_requiréd.ts] perform such obligations at Indemnitor's
expense. All such costs and expenses incurred by Lender Under this.section and otherwise under this Agreement
shalt be reimbursed by Indemnitor to Lender upon demand with intefest at the Loan default rate, or in the absence
of a default rate, at the Loan interest rate. Lender and Indemnitar intend that Lender shall have full recourse to
Indemnitor for any sum at any time due to Lander undsr this Agreerment, Ih performing any such obligations of
indemnitar, Lender shall at all times be deemed to be the agent“of Indamritor and shall not by reason of such
performance be deemed to be assuming any responsibility of lnde__rrmitor_:,u;l'n_t_:letr--'-'arm,_r Environmental Law or to any
third party. Indemnitor hereby irrevacably appeints Lender as Inderrihitor's attorney-in-fact with full power to
perform such of Indemniter's obligations under this section of the Agreement as Lender deems necessary and
appropriate. :

Notices. Indemnitor shall immediately notify Lender upon becoming aware of any of the follow:ng

{1} Any spill, release or disposal of a Hazardous Substance on any ef.__the P_ruper.ty, of in connection with any
of its operations i such spill, release or disposal must be reported to- 'any__::gq_vernmentai authority under
applicable Environmental Laws,

(2) Any contamination, or imminent threat of contamination, of the Preperty by Hazardous Substances, or
any violation of Environmental Laws in connection with the Property ar the operatmns canducted on the
Property. r

{3) Any order, notice of violation, fine or penalty or other similar action by any governmental authorlty relating
to Hazardous Substances or Environmental Laws and the Property or the operatrene cenducted on the
Property. .

{4)  Any judicial or administrative investigation or proceeding relating to Hazardous Substances or
Environmental Laws and to the Property or the operations conducted on the Property. -

(5) Any matters relating to Hazardous Substances or Enviranmental Laws that would glve a reasonably
prudent Lender cause to be concerned that the value of Lender's security interest in the Property may:be
reduced or threatened or that may impair, or threaten to impair, Indemnitor's ability to perform any of ;ts
obligations under this Agreement when such performance is due, !

Access to Records. Indemnitor shall deliver to Lender, at Lender's request, copies of any and aIl documents ln
Indemnitor's possession or to which it has access relating to Hazardous Substances or Environmental. Laws and
the Property and the operations conducted on the Property, including without limitation results of laberatory
analyses, site assessments or studies, environmental audit reports and other consultants’ studies and reports, ]

Inspections. Lender reserves the right to inspect and investigate the Praperty and operations on it at any’ fime and
from time to tima, and Indemnitor shall cooperate fully with Lender in such inspection and investigations. If Lender .~
at any time has reason to believe that Indemnitor or any Occupants of the Property are not complying with al”
applicable Environmental Laws or with the requirements of this Agreement or that a material spill, release-or
disposal of Hazardous Substances has cccurred on o under the Property, Lender may require Indemnitor to furnish
Lender at Indemnitor's expensa an environmental audit or a site assessment with respect to the matters of concern
0020184
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‘to Lender Such audit or assessment shall be performed by a qualified consultant approved by Lender. Any
mspectlons or tests made by Lender shall be for Lender's purposes only and shall not be construed to create any
responsnblllty or liability on the part of Lender to any Indemnitor or to any other person.

"-.INDEMNITOR S WAIVER AND INDEMNIFICATION. Indemnitor hereby indemnifies and holds harmless Lender and
Lender's officers; directors, employees and agents, and Lender's successors and assigns and their officers, directors,
empidyees and agents against any and all claims, demands, losses, liabilities, costs and expenses ({including without
limitation attprngys’ fees at trial and on any appeal or petition for review) incurred by such person (a) arising out of or
relatlng to-any- |nvest|gatory or remadial action invelving the Property, the operations conducted on the Property or any
other ‘aperations.of [ndemnitor or any Occupant and required by Environmental Laws or by orders of any governmental
authority having jutisdiction under any Environmental Laws, or (b) on account of injury to any person whatsoever or
damage to_siny property atising out of, in connection with, or in any way relating to {i) the breach of any covenant
contained in this Agreerment, (i) the violation of any Environmental Laws, (iii} the use, treatment, storage, generation,
manufacture, transpert, Ielease, spill disposal or other handling of Hazardous Substances on the Property, (iv) the
contamination of any of‘the Property by Hazardous Substances by any means whatsoever (including without limitation
any presently existing’contamiriation of the Property), or (v} any costs incurred by Lender pursuant to this Agresment.
In addition to this: indemnity, Indemnitor hereby releases and waives all present and future claims against Lender for
indemnity ar contrlbutlon m the event indemnitor becomes liable for cleanup or other costs under any Environmental
Laws. : ;

PAYMENT: FULL RECOURSE’ TO INDEMNITOR Indemnitor intends that Lender shall have full recourse to Indemnitor
for Indemnitor's obligations underthis, Agreement as they become due to Lender. Such liabilities, losses, claims,
damages and expenses thall be re!mbursable to Lender as Lender's obligations to make payments with respect thereto
are incurred, without any requll’Bl'nGl"lt of waiting for the ultimate outcome of any litigation, claim or other proceeding,
and Indemnitor shall pay such liability, losses, claims, damages and expenses to Lender as so incurred within thirty {30)
days after written notice from Lender. ‘Lender’s notice shall contain a brief itemization of the amounts incurred to the
data of such notice. In addition ta any remed\,' available for failure to pay periodically such amounts, such amounts
shall thereafter bear interest at: the Loan default rate, or in the absence of a default rate, at the Loan interest rate,

SURVIVAL. The covenants contalned in thlS Agresment shall survive {A) the repayment of the Indebtedness, (B) any
foreclosure, whether judicial or nanjudlsla! of the.Property, and (C) any delivery of a deed in lisu of foreclosure to
Lender or any successor of Lender.* The govenants:contained in this Agreement shall be for the benefit of Lender and
any successor to Lender, as holder of ariy security interest in the Property or the indebtedness secured thereby, or as
ownar of the Property following foreclosure or the dellvery of a deed in lieu of foreclosure.

MISCELLANEOUS PROVISIONS. The folluwmg rmscellaneous provisions are a part of this Agreement:

Amendments. This Agreement, together with any Helated Documents, constitutes the entire understanding and
agreement of the partiss as to the matters sat forth in this Agresment, No alteration of or amendment to this
Agreement shall be effective unless gwen in wntmg and signed by the party or parties sought to be charged or
bound by the alteration or amendment.

Arbitration. Indemnitor and Lender agree that all disputes, claims and controversies betwseen them whether
individual, joint, or class in nature, arising from ‘this Agreement or otherwise, including without limitation contract
and tort disputes, shall be arbitrated pursuant 16 the Rules of the American Arbitration Association in effect at the
time the claim is filad, upon request of either party. No.act.to, take or dispose of any Collateral shall constitute a
waiver of this arbitration agreement or be prohibited by thls arbitration agreement. This includes, without
limitation, obtaining injunctive relief or a temporary restraining order, invoking a power of sale under any deed of
trust or Imoertgage; obtaining a writ of attachment or. itnposition of a receiver; or exetrcising any rights relating to
personal property, including taking or dispesing of auch property with or without judicial process pursuant to
Articie 9 of the Uniform Commercial Code. Any dlsputes, claims.- 6t "controversies concerning the Jawiulness or
reasonableness of any act, or exercise of any right, concerning any Collateral, including any claim to rescind,
reform, or otherwise modify any agresment relating to the Callateral shall also be arbitrated, provided however
that no arbitrator shall have the right or the power to enjoin dr restrain any:act of any partv Judgment upon any
award rendered by any arbitrator may be entered in any court. hevmg jurisdiction. Nothing in this Agreement shall
preclude any party from seeking equitable relief from a court of competent jurtsdlcuon The statute of limitations.
estoppel, waiver, laches, and similar doctrines which would otherwise be- applicable in an action brought by a party
shall be applicable in any arbitration proceeding., and the commencément of .an-arbitration proceeding shall be
deemed the commencement of an action for these purposes. The Federa'l Arbltratlon Act shall apply to the
construction, interpretation, and enforcement of this arbitration prowsmn

Attorneys’ Fees; Expenses. [f Lender institutes any suit or action to enforce anv of the terms of this Agreement,
Lender shall be entitled to recaver such sum as the court may adjudge reasonable as attorneys' fees at trial and
upon any appeal. Whether or not any court action is involved, and ‘to the extént-not prohibited by law, all
reasonable expenses Lender incurs that in Lendet's opinion are necessary at any. . time for the protection of its
intersst or the enforcement of its rights shall become a part of the Indebtedness payable an-demand and shall bear
interest at the Note rate from the date of the expenditure until repaid. Expenses covered. kv this paragraph include,
without limitation, however subject to any limits under applicable law, Lender's attorneys fees:and Lender's legal
expenses, whether or not there is a lawsuit, including attorneys’ fees and exgenses fot bamkruptcy proceedings
{including efforts to modify or vacate any automatic stay or injunction), appeals, and. any anticipated post-]udgment
collsction services, the cost of searching records, obtaining title reports (including foreclosure reports), surveyors’
reparts, and appralsal fees and title insurance, to the extent permitted by applicable law Indernmtor alsa will pay
any court costs, in addition to all other sums provided by law. S .

Caption Headings. Caption headlngs in this Agreement are for convenience purposes cml\'r and are not to be used
to interpret or define the provisions of this Agreement.

Governing Law, This Agreement will be governed by federal law applicable to Lender and to the extent not
preempted by federal law, the laws of the State of Washington without regard to its confllcts of Iaw' prowslons
This Agreement has been accepted by Lender in the State of Washington. : :

Joint and Several Liability. All obligations of Indemnitor under this Agreement shall be joint and several and.all
referances to Indemnitor shall mean each and every Indemnitor. This means that each Indemnitor:signing below |eﬁ
respensible for all obligations in this Agreement. 5

No Waiver by Lender. Lender shall not be deemed to have waived any rights under this Agreement unless sueh

waiver is given in writing and signed by Lender. No delay or omission on the part of Lender in exermsmg any: rlght

shall operate as a waiver of such right or any other right, A waiver by Lender of a provision of this Agreement

shall not prejudice or constitute a waiver of Lender's right otherwise to demand strict compliance with- “‘that
provision or any other provision of this Agresment. No prior waiver by Lender, nor any course of dealing betwéen
Lender and Indemnitor, shall constitute a waiver of any of Lendet's rights ar of any of Indemnitar’s obllgatmns as

to any future transactions. Whenever the consent of Lender is required under this Agreement, the granting of such .
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; ___sbn__s'e'nt by Lender in any instance shall not constitute continuing consent te subsequent instances where such
¢ i+ consent is required and in all cases such consent may be granted or withheld in the sole discretion of Lender.
-Indemnitor hereby waives notice of acceptance of this Agreement by Lender.

Notices. Subject to applicable law, and except for notice required or allowed by law to be given in another
manner, any notice required to be given under this Agresment shall be given in writing, and shall be effective when
‘actually delivered, when actually received by telefacsimile {unless otherwise required by law), when deposited with
a natlonaliy recognized overnight courier, or, if mailed, when deposited in the United States mail, as first class,
certified or.fegistered mait postage prepaid, directed to the addresses shown near the beginning of this Agreemant.
Any-party may change its address for notices under this Agreement by giving formal written notice to the other
parties, spetifying that the purpose of the notice is to change the party's address. For notice purposes, Indemnitor
agrees td keep kender informed at all times of Indemnitor's current address. Subject to applicable law, and except
for notice required of allowed by law to be given in another manner, if there is more than one Indemnitor, any
notice given by Lender to any [ndemnitor is deemed to be notice given to all indemnitors.

Severability. |f a_.-cou_rt o,f competent jurisdiction finds any provision of this Agreement to be illegal, invalid, or
unenforceable as to any cireumstance, that finding shall not make the offending provision illegal, invalid, or
unenforceable’as fo any. othst circumstance. If feasible, the offending provision shall be considered modified so
that it becomes legal;, salid -and enforceable. If the offending provision cannot be so modified, it shall be
considersd deleted from _this<Agreement. Unless otherwise requited by law, the illegality, invalidity, or
unenforceability of any prowmon of this Agreement shali not affect the legality, validity or enforceability of any
other provision of thIS greement

Successors and Asslgns Subject to any limitations stated in this Agreement on transfer of Indemnitor’s interest,
this Agreement shall be blndlng upon :and inure to the benefit of the parties, their successors and assigns. |If
ownership of the Coilateral becomes vested in a person other than Indemnitor, Lender, without notice to
Indemnitor, may deal with: Indemnitar's successors with reference to this Agreement and the Indebtedness by way
of forbearance or extension wrthout releaslng Indermnnitor from the obligations of this Agreerent or liability under
the indebtedness, _— .

Time is of the Essence. Time is of the assence in the performance of this Agreement.

Waive Jury. All parties to this Agreement hereby waive the right to any jury trial in any action, proceeding, or
counterclaim brought by any party _agalnst ahy other party.

DEFINITIONS. The foliowing capitalized words and terms shall have the following meanings when used in this
Agreement. Unless specifically stated to the contrary, aH references to dollar amounts shall mean amounts in lawful
money of the United States of America, Words:and terms used in the singular shall include the plural, and the plural
shall include the singular, as the context may.require. Words and terms not otherwise defined in this Agreement shall
have the meanings attributed to such terms in the Uniférm Commercial Code:

Agreement. The word "Agreement” means'this'_ Hazardous Substances Agreement, as this Hazardous Substances
Agreement may be amended or modified from time to time, together with all exhibits and schedules attached to
this Hazardous Substances Agreement from timie to time.

Collateral. The word "Collateral” means all of Inclemmtor [ rlght title and interest in and to all the Collateral as
described in the Collateral Description section of this Agreement B

Environmental Laws. The words "Environmental Laws® mean any and all state, federal and local statutes,
regulations and ordinances relating to the protectioh &f human health or the enviranment, including without
limitation the Comprehensive Environmental Responss, ‘Compensation, and Liability Act of 1980, as amendad, 42
U.5.C. Section 9601, et seq. ("CERCLA"), the Superfund Aimendments-and Reauthorization Act of 1986, Pub. L.
No. 89-499 {"SARA"), the Hazardous Materials Transportation‘Act; 43-11.5.C. Section 1801, et seq., the Resource
Conservation and Recovery Act, 42 U.S.C. Section 6901, et seq or other appllcable state or federal laws, rules,
or regulations adopted pursuant thersto, i

Hazardous Substances. The words "Hazardous Substances 'mean materials that, because of their quantity,
concentration or physical, chemical or infectious characteristics,: Miay cause or pose a present or potential hazard
to human health or the environment when improperly used, treated, stored, dishosed of, generated, manufactured,
transported or otherwise handled. The words "Hazardous Substances™ aré used-in their very broadest sense and
include without limitation any and all hazardous or toxic substances, matefials or’waste as defined by or listed
undar the Environmental Laws. The term "Hazardous Substances” also includes, without limitation, petroleun and
petroleum by-products or any fraction thereof and asbestos. R Lod

Indebtedness. The word "Indebtedness™ reans all principal, interest, and-other amounts, costs and expenses
payable under the Note or Related Documents, together with all renewadls..of; extensions of, modifications of,
consolidations of and substitutions for the Note or Related Documents and any amounts expended or advanced by
Lender to discharge Indemnitor's obligations or expenses incurred by Lender to enforce Indemnitor’s obligations
under this Agresment, togather with interest on such amounts as provided in this Alreement

Lender. Tha word "Lender" means BANK OF THE PACIFIC , its succassors and assu;ns

Occupant. The word "Occupant” means individually and callectively all persons oF entrtles nccupwng or utilizing
the Collateral, whether as owner, tenant, aperator or other accupant.

Property. The word "Property” means all of Indemnitor’s right, title and interest in and to aII the Property as
described in the "Collateral Description” section of this Agresment.

Real Property. The words "Real Property" mean the real property, interests and rights, as further descrlbed |n thls
Agraament. 2

Related Documents. The words "Related Documents” mean all promissory notes, crednt agreaments laan
agreements, snvirohmental agreements, guaranties, security agreements, mortgages, deeds pf trust securlty
deeds, collateral mortgages, and all other instruments, agreements and documents, whether now or’ hereaﬂer_
existing, executed in cannection with the Indebtedness.

EACH PARTY TO THIS AGREEMENT ACKNOWLEDGES HAVING READ ALL THE PROVISIONS OF THIS AGHEEMEN ;
AND EACH AGREES TO ITS TERMS. NO FORMAL ACCEPTANCE BY LENDER IS NECESSARY TO MAKE TH :
AGREEMENT EFFECTIVE. THIS AGREEMENT IS DATED SEPTEMBER 27, 2006. &
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* BORROWER:

HANSELL/MITZEL LLC

JEFFREY D HANSELL, Co-Manager of HANSELL/WITZEL LLC
LEN DEH:?-T T

BANK OF THE PACIFIC_ *.

X
Authorized Signer
LIMITED LIABILITY COMPANY ACKNOWLEDGMENT
STATEOF . = oo ' )
: )88
COUNTY OF ___ ol }
on this A day éf ) ot , 20 {4, before me, the undersigned

Notary Public, personally appeared JEFFREY D HANSELL, ‘Co-Manager of HANSELL/MITZEL LLC, and personally known
to me or proved to me on the basis of satisfactory evidgnce-to.be a member or designated agent of the limited liability
company that executed the Hazardous Sulisténcg_fslﬁ' reement anth acknowledged the Agreement to be the free and
voluntary act and deed of the limited liability. eomiperly, -by.adthority of statute, its articles of organization or its
operating agreement, for the uses and purposes gﬁegeihfméntiﬂnie‘, ,’fﬁnd‘«pn oath stated that he or she is authorized to
grdament on béhalf df the limited liability company.

By . ~‘ ! PN T f

execute this Agresment and in fact executed ?ﬁqﬁ,

Fesidingat - R R o

‘My commission expires .~ =,

Notary Public in and for the State of

L -
R

STATE OF

COUNTY OF

On this day of , 20 ‘, before me, the undersigned
Notary Public, personally appeared i i and personally known to

me or proved to me on the basis of satisfactory evidence to be the hon B , authorized
agent for the Lender that executed the within and foregoing instrument and-acknpwisdged said instrument ta be the
free and valuntary act and deed of the said Lender, duly authorized by the Lender thrpigh its board of directors or
otherwise, for the uses and purposes thersin mentioned, and on oath stated that hesor.she is authorized to execute this
said instrument and that the seal affixed is the corporate seal of said Lender. i T

By Residing ét__ =

Notary Public in and for the State of My commission eﬂxpi@qff‘
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