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{360} 293-3134 - FAX (360} 293-8608 - WWW.PORTOFANACORTES.COM

July 17, 2006

Attn: Mr. Jerry Jenklns

Superintendent o

Northwest Educational Serwce Dlstrlct 189
1601 R Ave

Anacortes, WA 98221 -

Re: Request for Approval of Coodltlonal Point of Compliance
Former Scott Paper Mill Site Consent Decree
Port of Anacortes, Anacortes, WA

Dear Mr. Jenkins,

As you know, the Port of Anacortes (Port) is working with Kimberly-Clark Corporation and
the Washington State Department of Ecology (Ecology) to address cleanup of the former
Scott Paper Mill Site in Anacortes. Upland soils for Parcels 1 and 3 of the northern portion
of the site are currently being investigated for'contamination along with the groundwater
for Parcels 1, 2 and 3 (Attachment 1). Parcel 2 upland soils were cleaned up in 1999 by
Sun Healthcare Systems, Inc. (SHS) which bought the property from the Port. In the
context of that transaction, the Port agreed to carry out any.further cleanup measures
that Ecology requires for Parcel 2. Later, SHS subdrwded Parcel 2 lnto four separate lots
and sold one of those lots to you. S .

On June 25, 2003 you entered into an Environmental Remediation. Agreement (ERA) with
the Port in order to ensure that cleanup obligations for your acquired portion of Parcel 2
clearly remain with the Port. The ERA defines the responsibilities of -both the property
owner and of the Part with respect to the investigation and cleanup of Parcel 2 soils and
groundwater (Attachment 2). Although the Parcel 2 upland soils were cleaned up prior to
your purchase of property from SHS, groundwater which runs beneath’Parcel 2 is still
under investigation as part of the overall cleanup work for the former Scott snte

Ecology and the Pert are addressing groundwater at the site in a holistic fashlon That is,
the Port and Kimberly-Clark are investigating groundwater under and adjacent to the

entire site, and plan to propose cleanup measures as needed to address site groundwater”
across the entire Scott site. Part of this holistic approach is use of a "conditional point.of

compliance” close to the location where groundwater moves into Fidalgo Bay. - The

purpose of the point of compliance is to determine where at the site groundwater quali-ty’______.-
will be measured to ensure that aquatic life in Fidalgo Bay is protected. A shoreline

location for these measurements makes sense, as * ie rlrea tn the discharae of
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L g_roﬂndw.ater to surface water., However, because portions of the site are now owned by
muhiple parties, use of this point of compliance for cleanup, investigation and planning
requires_ the site’s property owners to agree in writing to the measurement of
groundwater quallty at a location other than each owner’s property boundary.

The Port understands that you were not anticipating further agreements with respect to
the Scott site cléanup, since the Port has taken on all responsibility for cleanup of historic
contamination (such as groundwater issues) under the ERA. However, Ecology’s cleanup
regulations specify. that property owners must expressly agree to use of a conditional
point of compliance at-a location other than the property boundary, since contamination
is likely to move wat__h groundwater throughout the site but compliance with groundwater
standards will only be determined at the point of compliance. The Port has retained
responsibility for groundwater cleanup for the entire site, including groundwater under
your current property; but since.the Port no longer owns the entire site, your agreement
is necessary for the cleanup and investigations to move forward on their current course.

Please acknowledge youir.agreement to a groundwater conditional point of compliance in
the shoreline area for Scott site by signing this letter in the space provided below. For
your reference, a figure from' the-Port/Ecology Consent Decree is attached (Attachment
1) along with the Port/NWESD. ERA signed on June 25, 2003. If you have any questions
concerning the groundwater investigations.and cleanup or any other issues related to the
investigation and cleanup of the former Scott site, please do not hesitate to call me at
(360) 299-1827. _

We appreciate your continued cooperatlon wnth the Port in our efforts to address Scott
Site contamination issues. L

Sincerely, .

PORT OF ANACORTES

Margaret Schwertner
Environmental Project Manager

Attachments: Attachment 1 - Consent Decree Site —
Attachment 2 - Environmental Remediation Agreement

I agree to the use of a conditional point of compliance for Scott site g'rounov')ater as close
to the groundwater/surface water interface is as technically practicable, as- proposed by
the Port. . .

By:
Its: \gLiﬂef'quLA a.mf‘
Date: 9// Jod

v

o
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B Attachment 2 - ERA Between Port of Anacortes and NWESD
' Environmental Remadiation ggregfnent '

- This Environmental Remediation Agréement is entered into by and-betwean the
Part- of Anacortes, 2 . Washington municipal corporation (Port’) and Northwest

Education Service Digjrict Ne. 188, political subdivision.of the State of Washington |
{"NWESD"} on this %a‘; of < Jome . 2003, _

The Port is the owner and former owner of ceriain parcsis of land located In
Anacartes, Skagit-County. Washington, legally described as Lots 1, 2 and 3 of Shert
Plat No. ANA-98-003, recorded in the afficiat records of Skagit County under Auditor's
File Na. 9802170072, along with some associated fidelands (the *Covered Property’).

i March. 1999, fhe Port sold Lot 2 of the Covered Praperty (the “Sald Properiy) -
ta Sun Healthcare Systems, Inc. now Shared Healthcare Systemns, Inc. (“SHS". SH3
subsequently subdivided the Sold. F':ruperhf intc four (4) lots.

NWESD is purchasing. that partion of the Soid Property legally descrioed on
Exhiblt A attachad hereto (the "'NWESBF‘mparty’} :

NWESD and the Portw:sh 1o confirm certain agreemernts regarding the

environmental conditions of the Covered Property and NWESD Properfy and

responsiollity for enviranmental remediation of the Covered Property and NWESD
Propatty. L

NOW, THEREFORE, In considsration of the térms and conditions of ihis
. Agreement and the mutual govenants contained ‘in this Agreement, the Poit and
NWESD heteby agree as follows! e N :

1. . Definjfions.

(a) Environmental Sojt Conditions. Enviranmantal Soil Conditions shall-
mean any actual or potential hazardoys substance coptamination contained with ihe
soils, wood wasts, or oiher solid materials an the Sold Property.

{o) Environmentai Groundwater Conditions. - Environmental
Groundwaier Conditions shall mean anry actual or threatened hazardous substance
contamination in the ground water on or off the Sold Property. -~ . :

(c) Enviropmental Off Site Condifions. Environmenta! - Off Site
Conditions shall mean any actual or threatened hazardous substance contamination
existing on or under the Covered Property, but off the Sold Property, including
Environmental Soil Conditions or Environmental Groundwater Conditions -that: have
migrated, of may in the fiture migrate, from the Sald Property. _

TS TIEANY-2Aa5R 1900 ' 2 0 0 6 0 8 2 l 0 0 WMMI’
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- ttachment 2 - ERA Between Port of‘Anacortes and NWESD
| (dy Environmental Remediation. Envircnmenial Remediation shall

mean . the investigation, testing, removal, monitofing or treatment of hazardats
substances as may be required to comply with Enviranmental Laws.

"+ (e) Hazardous Substances. As used herein, “wazardous subistance”
shall rmean any substancs, material, waste, poliutant, or contaminent ihat is defined as
a "hazardous ‘waste’, “gxiremely hazardous wasie”; “restricted hazardous iwaste”,
“hazardous substance” or “dangerous waste” under Environmental Laws. '

" Environmenital Laws. As used herein, Environmental Laws shall
mean: RCW Chapter 70.105 {Hazardous Waste Management Act) or RCW Chapler
70,108D (Hazardous Wasle. Cleanup—Model Toxics Control Act *MTCA"M, br thelr
implementing regulations; the United States . Department of Transportation Hakardous
Materials Table (49 CFR 172.101}); the National Confingency Plan pub!ishedﬁl by the
Environmental  Protection Agency (40 CFR Parts 300 and 302); the Resource
Conservation and Recovery Act/(“RCRAT 42U S.C. §6901; ar the Compre ensive
Environmental Response Compensation and Liability Act ("CERCLA"} 42 waC 8801
et seq., all as amended, replaced ar-succeedsd. . )

5. Responsibility for Environmental Soil Conditions. NWESD shall ba soely
responsible for Enviranrmental Soil Conditions on of under the NWESD Property. The
Port beaars no responsibility or 't'mbil'rty.--fp.r'Envimnmantal ol Conditions on the Sold
Property. : - -

3. Environmental Groundwater and Envirgnmantal Off Site Conditians. The
Port agrees to indemnify, gefend and hold NWESD and any party taking a security
. interest in the NWESD Propefty harmiess from any and all daims, demands ofl causes
of action for Environmental Remediation arising out.of Environmenial Grouhdwater
Conditions or Environmental Off She Conditions, This indemnity shall not apply to the
release or any hazardous substance first brought anta the NWESD Property after the
date of this Agreement, or to releases caused by NWESD or any user ar occlipant of
the NWESD Property. This Indemnity is expressy condiioned wpon NWESLD's
compliance with Sections 5 8, 7 and 8 of the Agreement; - provided that ‘nothing
contained in Section 5 hereof shall prevent the parties from enforcing the terms of this
Agraement. R '

_ (a) Indemnity Process. At any time NWESD receives any nofice of a
claim, demand or potential cause of action which may be subject io the Port’'s indemnity
obfigations under this paragraph 3, NWESD shall provide notice to the Port corjceming
the demand or claim as soon as reasonably possibie, but in nc event tater than 30 days
from recaipt. Upon receipt of notica of the dialm, the Port shall have the right. ir] its sole
discration, 1o defend and appoint defense counssl for the NWESD. .l the event the
Port lects to appuint defense counssl, NWESD agrees to tha appdintmpant] of joint
defense counsal and {o waive the patential confiict of interest in appointmeny of joint
defense caunasl. If the Port slects not to appoint defense counsel or if an actual conflict
of intarest pravents appointment of joint defense counsel, the Por shall rejmburse ..
NWESD for its reasonable attornay fees occurred in the defense of any indemnified.

=

i

I

£0°d 00°€L p00Z 92 Mer 6LL066Z Skagit County Auditor
8/26/2006 Page 8 of 11 9:52AM




. Attachment 2 - ERA Between Port of Anacortes and NWESD

- demand or claim. Nothing conteined in this Section shall provide the Port juiti'! ve right
‘to. compromise of seftle any claim affecting NWESD or the Sold Proparty without the .
prior written” consant of NWESD, which cansent shall net be unreasonably withheld,
conditioned or delayed.

4. Release of Certain Claims. NWESD agrees to release and walve any and
all clalms against the Port for business interruption, last profits, added costs of
developmient. or _similar damages ‘caused by the Enviranmenial Sofl  Conditions
Ernvironmental. Grouhdwatsr Conditlons. and Environmental Off Site Cenditions. Thls
release does not limit the Port's obfigation to indemnify NWESD under Section 3 above.

5 - Covenant not to Pursue Groundwater and Off Site Claims. NWESD
further covenants not 1o sue the Port or any other party for any Environmental
Groundwatsr Gondtfions or Environmentat Off Site Conditions, nor to petition, request or
initiate any action through the Depariment of Ecology or ather govemment agency for
the clean up of Environmental Groundwater Conditions or Envirorimental Site
Conditions. In the event that any third party initiates or contacis NWESD arding
such actions, NWESD shall immediately notify the Port and tander the defanse ‘of such
actions 1o the Port as 'provided in Section 3. !

CLTE )
6. Post-Closing Access to NWESD Proparty. NWESD agress to slow the
Port post-Closing access to the NWESD Property to investigate. monitor or re edlate
any Environmental Groundwater Condition, Access will be provided upen rea onable
tarms and the Port ghali take all reasonable steps to rinimize the impact of a&y such
 activities on NWESD's use of the NWESD Praperty. o :

7. Limitation on Subsurfaca Davél'ﬁg' meni_;ﬁ NWESD agrees that, otiier than
utility corridors, footings, foundation slabs, piings and other incidental subsurface
structures, NWESD wili not undertake subsurfage- development on the ESD
Praperty. L

|

8. Cooperation with Cleanup Activities. “The NWESD shall cooperdte with
the Port In the Ports effort to complete cleanup activities on-the Covered Poperfy.
including supporting the Port's efforts under the Consent Decree ({Skagit [County
Superior Court Cause No. 032004521) but excluding underiaking or pawing far
Enviranmental Remexdiation. NWESD shall further cooperate with the Port in obtaining
a revised “No Further Action” leiter from the Department of Ecology conceming the Sold
Property as called for in the Conset Decree. G '

9. NFA Renuiremerts. NWESD acknowledges that it has recejed the
October 26, 2000, Ecology No Further Action letter addressed to Sharad Healthcare
Systems, Inc. NWESD agrees that it shall be responsible for complying with the
requiremnents of the No Further Action-and the Restrictive Covenant with respagt o tha
'NWESD Property {except as appiied to Environmental Groundwater Conditiong, which
shall be tha respansibility of the-Port as provided in this Agreement). BT P

S
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_ Attachment 2 - ERA Between Port of Anacortes and NWESD

. .+.7 10, Disclosure of Environmental Conditions. NWESD agreds and
acknowisdges that, in connection with Its purchase of the NWESD Property, the
NWESD has recaived the environmenta! information and repofts described on Bphibit B
to this Agreement. . N

11, Assignment The rights and obligations under this Agreement may be
assigned by NWESD to a purchaser of the NWESD Properiy upon written notice to the
Bort and receipt of written consant from the Port, Such wiitten notice shall be grovided
no less than sixty (60) days pricr to any proposed transfer. The Port's conse ta the
assignmant shall not be unreasonably withheld, conditioned, or delayad.

{2.  Entirs Agresmert. This Agreement contains the entire understanding of
the parties and supstcades all prior agreaments and understandings among the partias
related to the subject matter of this Agreement, :

13. Moflices. MIaﬂptl;&éf&ﬁ_d other communications regarding this Ag cement
shall be in writing and communicaied by mail, electronic communicatfon, gersonal
dellvery or facsimile io: e :

Port of Anacortes:

efo Lynda Brathers

Sannenschein Nath & Rosanthal
© &85 Market Stresf, 10th Floor

San Francisco, California 84105

| Brothers@sonnenschein.com

Phone: (415) 882-0344

Fax: {415} 543-5472 .

NWESD:

Dr. Jerry Jenkinsg - -
Superintendent T ey
Northwest Educational Sarvice District 180
205 Stewart Road s R
Mount Vemeon, WA B8273 - . .
email; jenkins@esd188.org =~ -

Phone; 360,424.9573
Fax: 360.424 9180

14. Attomey Fees. In any action to enforce thls Agreérﬁe'ht_ﬂ.ﬁ the o svaili
party shall be entiiled fo recover its reasonable attomay fees. s

15. Counterparts. This Agreement may be exacuted in two (Z)cuun erparbs
each of which shall have the signaturs of both partles and each of which. shall be
deemed an original, all of which when taken together shall be deemesd to be a single -

' L
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o __Attachment 2 - ERA Between Port of Anacortes and NWESD

"16. .- Applicablg Law. The parties agree that this Agreement and the gontents
hersof -shall be interpreted and enforced. pursuant to the laws of the State of
Wash_ing_’_mn,f.' e . ' -

1? Mﬁﬁ.lal_ Representations. The ;ndividualé signihg on behazlf of each of the
Port and NWESD represant and warrant that they are the authorized signatory|of thair

respective party and that all acis necessary to enter into this Agreemant haye been -
taken by suchparty. . '

FORT OF ANACORTES

" NORTHWEST EDUCATIONAL SERVIGE
. DISTRICT NO. 188

Dated: __ & r/as

B 11

TTLITS PV TIRONL . 2 0
Skagit County Auditor
30°d L0%61L  %00Z 9T verp § 8/25/2006 Page 0 of 11 9:52AM



: . . ]
PR g . |

__Attachment‘z - ERA Between Port of Anacortes and NWESD
EXHIBIT A .

NWESD PROPERTY LEGAL DESCRIPTION

LOT 2A, "SEAFARER'S VIEW", AS RECORDED UNDER AUDITOR'S FILE NO
200112030101, RECORDS OF SKAGIT COUNTY, WASHINGTON, BEING IN
PORTIONS OF GOVERNMENT LOTS 1 AND 2, SECTION 19, TOWNSHIP 35
NORTH, RANGE 2 EAST, W.M., AND OF "PLATE NO. 10 TIDE AND SHORE LANDS
OF SECTION 18, TOWNSHIP 35 NORTH, RANGE 2 EAST, W.M., ANACORTE
HARBOR", ACCORDING TG THE OFEICIAL MAP THEREQF ON FILE WITH T
STATE LAND COMMISSIONER AT OLYMPIA, WASHINGTON,

TOGETHER WITH ALL THOSE PORTIONS OF { OTS 2C AND 2D, SAID .
nSEAFARER'S VIEW®, LYING SCUTH AND EAST OF THE FOLLOWING DESCRIBED
LINE: P

P v

E

COMMENCING AT THE SOUTHWEST CORNER OF SAID LOT 2C; THENCE MORTH
D0° 0O° 25" EAST W - :
ALONG THE WEST LINE OF SAIDLOT 2C, §.22 FEET TO THE TRUE PQINT fF _
BEGINNING OF SAD DESCRIBED LINE; THENGE SOUTH 89° 58 10" EAST ALONG
SAID LINE, 398:51 FEET: THENCE NORTH 007 34' 57" WEST, 33.52 FEET TG THAT
GERTAIN ANGLE POINT ON THE EASTERLY LINE OF SAID LOT 20 AND THE END
OF SAID DESCRIBED LINE, SAID POINT LYING BETWEEN COURSES L4 AND L5

ON SAID EASTERLY LINE; L :
EXCEPTING FROM SAID LOT 2A THAT PORTION THERECF LYING SOUTHERLY
AND WESTERLY OF THE FOLLOWING DESCRIBED LINE: g
COMMENCING AT THE NORTHWEST CORNER OF LOT 28, SAID "SEAFARER'S
VIEW™ THENCE ceT C

NORTH 00° 00 25" BAST, ALONG THE WEST LINE OF SAID LOT 24, 52.70 FEET

TO THE TRUE POINT OF BEGINNING OF SAID DESCRIBED LINE; THENCE SOUTH
75° 00" 24" EAST ALONG SAID LINE, 201.32 FEET TO AN ANGLE POINT THEREON;
THENCE SOUTH 00° 53' 55" WEST ALONG SAID LINE, 232,95 FEET TO THE |

SOUTH LINE OF SAID LOT 2A AND THE END OF SAID DESCRIBED LINE.
SITUATE IN THE CITY OF ANAGORTES, COUNTY OF SKAGIT, STATE OF
WASHINGTON, ' B 2

Exhicit A

L
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Attachment 2 - ERA Between Port of Anacortes and NWESD

EXHIBIT B |
Envirenmental Documents Received .
Environmenial VoS

M 34 Consent Dacrea between Po 0 e
R ggtmgezrqiﬁz?t?nﬂ " NFA latter with declaration of fastn:z: g;ﬂi
3 Au Dﬁét-ﬂ‘i 2000 Natice of PLP from DOE with m;ztec ;
3 Mag 18, 2’600'.' Completion Report by Tharm;ﬂac ;
43 Y. stlzﬂ__.__'- 1 999'. “ Progress R’EPDTt by Themo ey (Far Port):
A 2 1999 - [nterim action Work Plan by Lan ?2 | (Fo :
% T:nrsgri ‘{2 159 . CleanUp Action i:a? by Thermao :

g)  January 8. 1:395_.._ " . One bax of ol¢ miscellaneous reports an?t ::cgg‘.teer;s'
2) 1288 & prol - | L re'iatad 10 the site from the Port of Anaco -0
| approximate. - ' .
Exhlbit B L
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