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THIS WED OF CONSERVATION EASEMENT ("Easement“) is made thls Z day of

2008, by Skagit County Diking District No. 3, a municipal corporation, having an

address at P Box 324, Conway, WA 98238, (hereinafter referred to as "Grantor"), in favor.of Skagit
County, a political subdivision of the State of Washington, having an address at Skagit County. Farmland
Legacy Program, c¢/o Skagit County Board of Commissioners, County Administration’ Buﬂdmg, 1800

Continental Place, Mount Vernon, WA 98273 (hereinafter referred to as - "Grantee"),
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Contract # €20060217 Page 1 of 20

Page 1 of 46




I. RECITALS

A.  ‘Granter is the sole owner in fee simple of that certain real property (the "Protected Property") in
“Skagit County, Washington, more particularly described in Exhibit A (legal description) and
shown on Exhibit B (site plan), which are attached and incorporated into this Easement by this
referenice. The Protected Property is approximately thirty (30) acres in size and is levee site and

open farmland from which Grantor has removed three dwellings and several buildings and
lmprovements to make land available for added floodway and fish and wildlife conservation

purposes.

B. The Protected Property expands the capacity of the Skagit River floodway, providing additional
flood protection, to benefit Grantor, the people of Skagit County and the people of the State of
Washington (Conservatlon Values) The Conservation Values also include restoration of salmon

and wildlife habitat by reconnectwn of Skagit River main stem to shoreline flood plain.

C. The Protected Property is zoned Agrlcultu:ral Natural Resource Land under the Skagit County
Zoning Ordinance. Skagit-County Zoning Ordinance 14.16. 400 states that the goal of the
Agricultural Natural Resource Land zone is to “provide land for continued farming activities,
conserve agricultural land, and reaffirm Agricultural use, activities and operations as the primary
use of the district.” By restoring some of the flood protection and interior drainage that was
eliminated by setting back the levee to Dike Road, this Protected Property will uphold the uses
and values of the Agricultural Natural Resourcc Land zone.

D. The Protected Property includes apprommate‘ly thlrty ('30) acres of frequently flooded land of
which approximately eighteen and eighty-nine . hundreds (18 89) acres were formerly protected
by levee and interior drainage. Ny

E. The specific Conservation Values and characterlstlcs of” the Protected Property are further
documented in an inventory of relevant features of the Protected. Properry, dated February 2005
and Revised: April 2005, on file at the offices of Grantee and.incorporated into this Easement by
this reference ("Baseline Documentation.”) The Baseline’ Documentation consists of reports,
maps, photographs, and other documentation that provide, collectively, an accurate
representation of the Protected Property at the time of this grant and which is intended to serve as
an objective information baseline for monitoring compliance with the terms of this grant.
Exhibit B, included as part of the Baseline Documentation, is a scaled site map delineating the
new levee, an existing groin with riprap armor at the upstream end of the parceI and other key
features and improvements on the site at the time of this grant.

F. Grantor, as owner of the Protected Property, has the right to protect: and prés.elive the
Conservation Values of the Protected Property provided that flood protection values are reahzed
and hereby transfers such rights to Grantee in perpetuity. L

G. The foregoing recitals are incorporated into this Easement by this reference. T
e e weree RN
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II. CONVEYANCE AND CONSIDERATION

A._ " For the reasons stated above, in consideration of the mutual covenants, terms, conditions, and

* restrictions contained in this Easement, and in consideration of payment of One Hundred

- ‘Seventy-Five Thousand Dollars ($175,000.00) by Grantee to Grantor, the receipt of which is

“acknowledged, Grantor hereby grants, conveys and warrants to Grantee a conservation easement

in perpetuity over the Protected Property, consisting of certain rights in the Protected Property, as
defined in this Easement, subject only to the restrictions contained in this Easement.

B. This conveyance. is- a conveyance of an interest in real property under the provisions of
RCW 64.04.130, subject-only to the mutual covenants, terms, conditions, and restrictions set
forth in this Easemeﬁt which are consistent with the authority exercised by the District under
Chapters 85.05¢ and 85 36. RCW and to title maiters of record as of the Effective Date of this
Easement.

C. Grantor expressly intends that this Easement run with the land and that this Easement shall be
binding upon Grantor's personal representatlves heirs, successors, and assigns.

III PURPOSE

It is the primary purpose of this Easement to r‘e_store and protect flood plain habitat and riparian corridor
on the South Fork of the Skagit River by removing barriers to food, tidally influenced estuary and slough
habitat for salmon and wildlife. The Easement will provide off-channel habitat for migrating salmon
which protects from predators and high flows while contributing detritus to the food chain and reducing
siltation. The Easement will be re-vegetated by natural processes and will expand blind channel and
backwater inter-tidal wetland use off the main channel of the South Fork of the Skagit River.

IV. RIGHTS CONVEYED TO GRANTEE

To accomplish the Purpose of this Easement, the followmg rlghts are conveyed to Grantee by
this Easement; R

A. Protection. To preserve and protect in perpetuity, and to enhance by mutual agreement, the
Conservation Values of the Protected Property. -

B. Access for Monitoring and Enforcement.

1. To enter the Protected Property annually, at a mutually agreeable tlme and upon prior
written notice to Grantor, for the purpose of making a general inspection to momtor comphance
with this Easement. e _

2. To enter the Protected Property at such other times as are necessary 1f Grantee has a
reason to believe that a violation of the Easement is occurring or has occurred, for the purpose.of
evaluating, mitigating, or terminating the violation and otherwise enforcing the provisions of thig
Easement. Such entry shall be upon prior reasonable notice to Grantor, and Grantee shall tiot in .~
any case unreasonably interfere with Grantor's use and quiet enjoyment of the Protected. =t
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c. Iiiiunc_tion and Restoration. To enjoin any use of, or activity on, the Protected Property that is
. inconsistent with the Purpose of this Easement, including trespasses by members of the public,
- and to require or undertake the restoration of such areas or features of the Protected Property as
*. ‘may be damaged by uses or activities prohibited by Section V or inconsistent with the provisions
“of this Easement, all in accordance with Section X.

D. Enfbrcemetit. Toenforce the terms of this Easement, consistent with Section X.

E. Assignmen_t",'.-"l_‘o éssig_n, convey or otherwise transfer Grantee’s interest in the Protected
Property in accordance with Section XV.

v f’i(()l—]]BITED USES AND ACTIVITIES

A, General. Any use of or actmty on, the Protecied Property inconsistent with the Purpose of this
Easement is prohibited, and ‘Grantor acknowledges and agrees that it will not conduct, engage in
or permit any such use.or activity.. Without limiting the generality of this subsection, the
following uses of, or activities on, the Protected Property, though not an exhaustive list, are
inconsistent with the Purpose of. th1s Easement and shall be prohibited; except as expressly
permitted in Section VL. :

B. Subdivision and Development Rights. Residential development rights and other agricultural,
forestry, and mineral resource land use development rights are extinguished by this Conservation
Easement. The legal or de facto division, subdivision, or partitioning of the Protected Property
is prohibited; except that boundary line adjustments are permitted. Grantor shall not exercise its
development rights in the Protected Property, transfer such development rights to any other
portion of the Protected Property as it is now or héreafter may be bounded or described or to any
other property adjacent to the Protected Property or- othérwise; nor use such development rights
or the area of the Protected Property for the purpose of calculatlng permissible lot yield of the
Protected Property or adjacent property.

C. Construction. The placement or construction of any residential buildings, structures, or other
residential improvements of any kind is prohibited, except as expressly permitted in Section
VLB, and the placement or construction of any commercial or industrial buildings, structures, or
other improvements of any kind is prohibited, except as permitted by the Skagit County Code
regulating Critical Areas, including frequently flooded areas and ﬁsh and wildlife habitat
conservation areas. : i

D. Impervious surface. The total area covered by structures of any kind and 1mperv10us surfaces
such as asphalt, concrete or gravel shall be limited to 5% of the area of the Protectcd Property

E. Recreation. The following forms of recreation are prohibited on the Protected Property golf
courses; commercial use of motorized or mechanized recreational vehicles such as motorcycles,
snowmobiles and dune buggies; commercial overnight camping; athletic fields;. use of .the
property for any commercial public recreation; and other developed recreational uses-of the o
property which require special buildings, structures, or facilities. Undeveloped recteatmnal uses S
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_and the leasing of such uses for economic gain, may be permitted insofar as they are consistent
~ .+~ with the Purpose and terms of this Easement.

F. Ferest[g'; ‘Use. Commercial Forestry sale or removal of marketable trees is prohibited including
- ‘produetion and harvest of nursery stock and Christmas trees.

G. Feedlots. ‘The establishment and maintenance of a commercial feedlot is prohibited. For the
purposes of this Fasement, a commercial feedlot is a confined area or facility within which the
land is not grazed or cropped at least annually and which is used to receive livestock that has
been ra:sed off the Protected Property for feeding and fattening for market.

H. Erosion or Water Pollutmn Any use or activity that causes or is likely to cause significant soil
degradation or eroswn or mgmﬁcant pollution of any surface or subsurface waters is prohibited.

L Waste Disposal. Exeept as expressly permitted in Section VI, the disposal or storage of rubbish,
garbage, debris, vehicles, abandoried equipment, parts thereof, or other unsightly, offensive, or
hazardous waste or material-on the Protected Property is prohibited. Spreading of sewage,
sludge, or sewage treatment .byproducts is prohibited.

J. Commercial Signs. The placement of commercial signs, billboards, or other advertising
material on the Protected Property is-prohibited; except in connection with the education of the
public about the Protected Property,_or to state the conditions of access to the Protected Property.

K. Mining. The exploration for, or development and extractlon of, minerals and hydrocarbons on
or below the surface of the Protected Property is prohlblted The extraction of rock, ditt, sand,
and gravel shall be permitted only if removal of such material is necessary to carry out other
permitted activities on the Protected Property and wﬂI not mterfere with the Conservation Values
of the Protected Property. ey

L. Kennels. Kennels as defined in the Skagit County Zomng Ordmance are prohibited.
M. Farm Worker Housing. Construction or placement of farm worker housmg is prohibited.

N. Alteration of Wetlands and Watercourses. Alteratwn"o-f wetlands and watercourses is
prohibited except for Natural processes and planting of seeds or nursery stock for salmon and
wildlife conscrvation and flood protection as may be necessary in an emergency or post flood
restoration of the site to maintain structures, which protect life and property.and repair damage.
This prohibition will not apply to watercourse alteration to enhance salmon habitat.

VL PERMITTED USES AND ACTIVITIES

A General. Grantor reserves for itself and its personal representatives, heirs, successors. and
assigns, all rights accruing from ownership of the Protected Property, including: the right to
engage in, or permit or invite others to engage in, any use of, or activity on, the Protected
Property that is not inconsistent with the Purpose of the Easement and that is not proh1b1ted by S
this Easement. Without limiting the generality of this subsection, Grantor specifically reserves__-
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F '_ for itself and its personal representatives, heirs, successors, and assigns, the following uses and
act1v1t1es, which shall be limited in the manner provided below.

B. Flood Flghtlng or Levee Maintenance. Grantor may maintain, renovate, expand or replace the
" ‘existing structures and improvements on the Protected Property; provided that such maintenance
“is located within the existing developed area as delineated in Exhibit B.

C. Roads. Grantor-may maintain, renovate, or replace existing roads or construct new roads
necessary to serve diking and activities on the Protected Property. The design and location of
any such construction, renovation, expansion, or replacement shall be subject to the prior written
notice of Grantee;” and maintenance of the roads may not adversely impact the Conservation
Values of the Protected Property.

D. Hunting, Subject. 'fo “state .ari'd local regulations and on such terms as Grantor may impose
licensed hunting and trappmg shalI be allowed.

E. Fences. Grantor may construct and mamtam fences on the Protected Property.
F. Fishing. Subject to state a'nd l-ocal regu_latwns and on such terms as may be imposed by

Washington Department of Fish a,_n'd Wildlife on use of an Easement recorded September 30,
1955, under Skagit County Auditor's File No. 525073 licensed fishing shall be allowed provided
that no parking or use of motorized'veh_jcles on the Easement premises is hereby authorized.

G. Drainage structures. Grantor may construct and fhaintain drainage structures, including ditches,
tubes, pipes, pumps, gates or other facilities and appurtenances for enhancement of drainage
systems, or off-channel salmon habitat areas.. -

H. Grading, Grantor may grade and/or riprap portions:of_ the 'Prqt'ected Property consistent with the
Purpose of this Easement; provided that such grading and riprap shall be limited to that necessary
to serve other permitted uses on the site. Prior to initiating ‘any. grading activities requiring a
permit from Skagit County or any riprap activities, the Grantor must prowde written notice to the
Grantee,

I Creation of Mortgage Liens. Grantor may create consensual. liens, whether by mortgage, deed
of trust, or otherwise, for the purpose of securing indebtedness of Grantor 50 long as such liens
remain subordinate to the Easement. -

J. Emergencies. Grantor may undertake other activities necessary to protect public health or safety
on the Protected Property, or that are actively required by and subject to compulsion of any
governmental agency with authority to require such activity; provided that any ‘such activity shall
be conducted so that interference with the Conservation Values of the Protected PrOperty is
avoided, or, if avoidance is not possible, minimized to the extent possible.

K. Utilities. Grantor may maintain, renovate, expand existing utilities or install new ut111t1cs to
serve permitted uses on the Protected Property, provided that their installation will not CDnﬂICt A
with the Purpose of this easement.
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VII. STEWARDSHIP

Grantor agrees to maintain the Protected Property for salmon and wildlife habitat conservation, and to
protect the wetlands and Critical Areas on the site. No activities violating sound soil and water
conservation management practices shall be permitted. No activities which would damage the
Conservation Values of the wetland and/or Critical Areas shown in Exhibit B shall be permitted.

VIII. NOTICE

A, Notice. :
1. Grantor. The- followmg permitted uses and activities require Grantor to notify Grantee in
writing prior to undertaking the use or activity:
a) salmon habitat enhan¢ement project;
b) road construction related to dike maintenance;
c¢) grading activities requmng a permit from Skagit County; and
d) the transfer of any’ interest'in all or a portion of the Protected Property no later than forty-
five (45) days prior | ‘o’ the date of such transfer (as required under Subsection XIILE).

The purpose of requiring Grantor 10 not1fy Grantee prior to undertaking these permltted uses and
activities is to afford Grantee an adequate opportunity to ensure that the use or activity in question is
designed and carried out in 2 manner consistent with the Purpose of this Easement. Whenever such
notice is required, Grantor shall notify Grantee in writing not less than thirty (30) days prior to the date
Grantor intends to undertake the use or activity.in question. Grantor may notify Grantee at the time of
permit application, for concurrent review, or may provide notice and initiate review prior to permit
application, at the Grantor’s discretion. The notice-shall deseribe the nature, scope, design, location,
timetable, and any other material aspect of the proposed use or activity in sufficient detail to permit
Grantee to make an informed judgment as to its consistency.with the Purpose of this Easement. If
Grantee does not provide written objections within thirty (30) days after receipt of Grantor’s notice,
Grantee shall be deemed to have approved of the proposed activity for purposes of this easement only.

B. Optional Consultation. If Grantor is unsure whether a 'pr'o'pos"ed use or activity is prohibited by
this Easement, Grantor may consult Grantee by providing Grantee a written notice describing the
nature, scope, design, location, timetable, and any other miaterial aspect of the proposed use or
activity in sufficient detail to permit Grantee to make an informed judgment as to the consistency
with the Purpose of this Easement and to provide comments thereon to Grantor for the purposes
of this easement only. : F

C. Addresses. Any notice, demand, request, consent, approval, or comrﬁﬁniCatioh that cither party
desires or is required to give to the other shall be in writing and either served personally or sent
by first class certified mail, postage prepaid, addressed as follows: :

To Grantor: Skagit County Dike District No. 3
PO Box 324
Conway, WA 98238
And to: Gary T. Jones

Jones & Smith, Attomeys at Law
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PO Box 1245
Mount Vernon, WA 98273

: To G;ahjcee: : Skagit County Farmland Legacy Program
R County Administration Building
1800 Continental Place
Mount Vernon, WA 98273

or to such other addr'éés ai:;s éither party designates by written notice to the other.
IX DISPUTE RESOLUTION GRANTEE’S REMEDIES

A. Preventive Dlscussu)ns Grantor and Grantee will promptly give the other notice of problems or
concerns arising in _conncctlon with the parties’ actions under this Easement or the use of or
activities or conditions. on:-the Protected Property, and will meet as needed, but no later than 15
days after receipt of a writté_ﬁ---requeﬂ for a meeting, to minimize the same.

B. Optional Alternative Dispuite Resolution.  If a dispute is not resolved through preventive
discussions under subsection A, Grantor and Grantee may by mutual agreement submit the
matter to mediation or arbitration upon such rules of mediation or arbitration as Grantor and
Grantce may agree.

X. GRANTEE'S REMEDIES

A. Notice of Violation, Corrective Action. If Grantee determines that Grantor is in violation of the
terms of this Easement or that a violation is. thréatened, Grantee shall give written notice to
Grantor of such violation and demand corrective action sufficient to cure the violation and,
where the violation involves injury to the Protected Property resulting from any use or activity
inconsistent with the Purpose of this Easement, to restore.the portion of the Protected Property so
injured to its prior condition in accordance with a plan approved by. Grantee

B, Grantor's Failure to Respond. Grantee may bring an actlon as prowded in subsection X.C if
Grantor:
1. Fails to cure the violation within thirty (30) days after rece1pt of a-notice of violation
from Grantee; or .

2. Under circumstances where the violation cannot reasonably bc cured Wlthln a thirty (30)
day period, fails to begin curing the violation within the thirty (30) day pcnod and fails
to continue diligently to cure such violation until finally cured. :

C. Grantee's Action, -
1. Injunctive Relief. Grantee may bring an action at law or in cqu1ty ina court havmg
jurisdiction to enforce the terms of this Easement: : :

a. To 61’1_]011‘1 the wviolation, ex parte as necessary, by temporary or permanent.

WMMIWIMMIWW
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b To require the restoration of the Protected Property to the condition that existed
prior to any such injury.

* 2. < Damages. Grantee shall be entitled to recover damages for violation of the terms of this
“-... .~ Basement or injury to any Conservation Values protected by this Easement, including,

: -""w1thout limitation, damages for the loss of Conservation Values. Without limiting

" Graritor's liability in any way, Grantee, in its sole discretion, may apply any damages
recovered 10" the cost of undertaking corrective or restoration action on the Protected

Propercy_: o

D. Emergency Enforcement. If Grantee, in its sole discretion, determines that circumstances
require immediate-action to-prevent or mitigate significant damage to the Conservation Values of
the Protected Property, Grantee may pursue its remedies under this section without prior notice
to Grantor or without waltmg for the period provided for cure to expire.

E. Scope of Relief. Grantee 3 rlghts under this section apply equally in the event of either actual or
threatened violations of the. terms of’ this Easement. Grantor agrees that Grantee's remedies at
law for any violation of the terms’ of this Easement are inadequate and that Grantee shall be
entitled to the injunctive relief described in this section, both prohibitive and mandatory, in
addition to such other relief to which Grantee may be entitled, including specific performance of
the terms of this Easement, without- the necessity of providing either actual damages or the
inadequacy of otherwise available legal remedies. Grantee's remedies described in this section
shall be cumulative and shall be in addition to all remedles now or hereafter existing at law or in

equity.

F. Costs of Enforcement. In the event Grantee must enforce the terms of this Easement, the costs
of restoration necessitated by acts or omissions of Gratitor, its agents, employees, contractors,
invitees or licensees in violation of the terms of  this Easement and Grantee's reasonable
enforcement expenses, including attorneys' and consultants' fees, shall be borne by Grantor or
those of its personal representatives, heirs, successors, or assigns; against whormn a judgment is
entered. In the event that Grantee secures redress for an Easement violation without initiating or
completing a judicial proceeding, the costs of such restoration and Grantee's reasonable expenses
shall be borne by Grantor and those of its personal representatives, heirs, successors, or assigns
who are otherwise determined to be responsible for the unauthorized use or activity.

G. Grantee's Discretion. Grantee acknowledges its commitment to-protect the Purpose of the
Easement. Enforcement of the terms of the Easement shall be at the discretion ‘of Grantee, and
any forbearance by Grantee to exercise its rights under this Easement in’ the’ event of any breach
of any terms of this Easement by Grantor, its agents, employees, contractors, invitées or licensees
shall not be deemed or construed to be a waiver by Grantee of such term or.any of Grantee's
rights under this Easement. No delay or omission by Grantee in the exercise of any right or
remedy upon any breach by Grantor shall impair such right or remedy or be ‘construed as'a
waiver of such term or any of Grantee’s rights under this Easement. No grant by Grantee in ts
governmental or regulatory capacity of any building permit, grading permit, land use apprm."al or -
other development approval shall be deemed or construed to be a waiver of any term or any of AT
Grantee’s rights under this Easement. .
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H. '~ Waiver of Certain Defenses. Grantor acknowledges that it has carefully reviewed this

.~ ‘Easement and has consulted with and been advised by counsel of its terms and requirements. In

- full knowledge of the provisions of this Easement, Grantor hereby waives any claim or defense it

*. ‘may have against Grantee or ils successors or assigns under or pertaining to this Easement based
“upon waiver, laches estoppel, or prescription.

L Acts Bevon_d Granter's Control. Nothing contained in this Easement shall be construed to
entitle Grantee to bring any action against Grantor to abate, correct, or restore any condition on
the Protected Property or to recover damages for any injury to or change in the Protected
Property resulting ‘froni canses beyond Grantor's control, including, without limitation, natural
changes, fire, flood; storm, or earth movement, or from acts of trespassers, that Grantor could not
reasonably have ant1c1pated or prevented or from any prudent action taken by Grantor under
emergency conditions to prevent abate, or mitigate significant injury to the Protected Property
resulting from such causes. In the event the terms of this Easement are violated by acts of
trespassers that Grantors C‘ould"no'f reasonably have anticipated or prevented, Grantor agrees, at
Grantee's option, to join in’ any sult o asmgn its right of action to Grantee, or to appoint Grantee
its attorney in fact, for the purpose of pursuing enforcement action against the responsible
parties. S

J. Estoppel Certificates. Upon request"’by' Grantor, Grantee shall within thirty (30) days execute
and deliver to Grantor, or to any-party designated by Grantor, any document, including an
estoppel certificate, that certifies, to the best of Grantee's knowledge, Grantor's compliance with
any obligation of Grantor contained in this Easenient -and otherwise evidences the status of this
Easement. Such certification shall be limited to the: _cpndltlon of the Protected Property as of
Grantee's most recent inspection. If Grantor.requests'more current documentation, Grantee shall
conduct an inspection, at Grantor's expense, withifi th1rty (30) days of receipt of Grantor's written
request,

XI. ACCESS BY PUBLIC NOT REQUIRED

This Easement does not provide and shall not be construed as prowdmg, the general public access to any
portion of the Protected Property.

XII. COSTS, LIABILITIES AND INSURANCE' TAXES'
ENVIRONMENTAL COMPLIANCE, AND INDEMNIF ICATION

A, Costs, Legal Reguirements, Liabilities and Insurance. Grantor retams all respons1b1ht1es and
shall bear all costs and liabilities of any kind related to the ownership,-operation, upkeep, and
maintenance of the Protected Property, including the maintenance of adequate Tiability insurance
coverage. Grantor remains solely responsible for obtaining any applicable governmental permits
and approval for any construction or other activity or use permitted by this Easement, atd-all
such construction or other activity or use shall be undertaken in accordance with all apphcablc
federal, state, and local laws, regulations, and requ1rements Grantor shall prevent the perfection
of any liens against the Protected Property arising out of any work performed for materlal S
furnished to, or obligations incurred by Grantor.
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“"B. .~ Taxes. Grantor shall pay all taxes levied against the Protected Property by government authority
.~ as they become due, and shall furnish Grantee with satisfactory evidence of payment upon
* request If Grantor fails to pay any taxes when due, Grantee is authorized, but in no event
" obligated; to make or advance such payment of taxes upon three (3) days prior written notice to
- ‘Grantot, ‘in_accordance with any bill, statement, or estimate procured from the appropriate
“authority, without inquiry into the validity of the taxes or the accuracy of the bill, statement, or
estimate,.and the obligation created by such payment shall bear interest until paid by Grantor at

the maximum rate allowed by law.

C. Representations and-Warranties. Grantor represents and warrants that, after reasonable
investigation andto the b’est of Grantor's knowledge:

1. Grantor: and the Protccted Property are in compliance with all federal, state, and local
laws, regulatlons and requlrements applicable to the Protected Property and its use;

2. There has been no.':release-; ‘dumping, burying, abandonment or migration from off-site on
the Protected Prop'e_i'_ty of any substances, materials, or wastes that are hazardous, toxic,
dangerous, or harmful or.are designated as, or contain components that are, or are
designated as, hazardous,- toxic, dangerous, or harmful and/or that are subject to
regulation as hazardous, toxic, dangerous, or harmful in violation of any federal, state or
local law, regulation, statute or ordlnance

3 Neither Grantor nor Grantor's_'p;edecessors__ in interest have disposed of any hazardous
substances off-site, nor have they disposed of substances at sites designated or proposed
to be designated as federal Superfund (42 U.S.C. § 9601 et seq.) or statc Model Toxics
Control Act (RCW 70,105D.010 et seq.) ("MTCA") sites; and

4, There is no pending or threatened litigation affecting the Protected Property or any
portion of the Protected Property that will materially.impair the Conservation Values of
any portion of the Protected Property. No ‘civil-or criminal proceedings have been
instigated or are pending against Grantor or its predecessors by government agencies or
third parties arising out of alleged violations of environmental Jaws, and Grantor has not
received any notices of violation, penalties, claims, demand letters or other notifications

relating to a breach of environmental laws. : :

D. Remediation. If, at any time, there occurs, or has occurred, a release m “on, or about the
Protected Property of any substance now or hereafter defined, hsted or otherwise classified
pursuant to any federal, state, or local law, regulation, or requirement as hazardous toxic or
dangerous to the air, water or soil, or in any way harmful or threatcmng ‘to humnan health or
environment, Grantor agrees to take all steps necessary to assure its-containment and
remediation, including any cleanup that may be required, unless the release was caused by
Grantee, in which case Grantee should be responsible for remediation. S

E. Control. Nothing in this Easement shall be construed as giving rise, in the absence of a judicial
decree, to any right or ability in Grantee to exercise physical or managerial control over the day- .
to-day operations of the Protected Property, or any of Grantor's activities on the Protected, - .
Property, or otherwise to become an operation with respect to the Protected Property within= the

Page 11 of 20
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~meaning of the Comprehensive Environmental Response Compensation and Liability Act of
* 1980, as amended ("CERCLA"), and MTCA.

F_.' " -Indemnification. Grantor hereby agrees to release and hold harmless, indemnify, and defend

- Grantee and its members, directors, officers, employees agents, and contractors and the personal

" Tepresentatives, heirs, successors, and assigns of each of them (collectively "Indemnified

.. Parties") from and against all liabilities, penalties, costs, losses, damages, expenses, causes of

‘actiori, claims,-demands, or judgments, including, without limitation, reasonable attorney's fees,
arising from or in any way connected with:

1. Injury to or. the death of any person, or physical damage to any property, resulting from
amy_act, omission, condition, or other matter related to or occurnng on of about the
Protected Property, regardless of cause, unless due solely to the negligence of any of the
Indemmﬁed Partres and

2. The obhgatlons covenants representations and warranties in subsections A, B, C, and D
of this section:.. . :

XI1I. EXTINGUISHMENT CONDEMNATIOI\ AND SUBSEQUENT TRANSFER

A. Extinguishment, If cnrcumstances _arlse in the future that render the Purpose of this Easement
impossible to accomplish, this Easément can only be extinguished, whether in whole or in part,
by judicial proceedings in a court”of competent jurisdiction and only upon a finding and
declaration to that effect. The amount of the proceeds to which Grantee shall be entitled, after
the satisfaction of prior claims, from any sale, exchange, or involuntary conversion of all or any
portion of the Protected Property subsequent t6 such termination or extinguishment, shall be
determined in accordance with Section XIH.-B',_' V'aluatioir_;, of this Easement.

B. Valuation. In the event of an extinguishment plirs-ua__nt' to Subsection A, the amount to be paid
by the Grantor to the Grantee shall be determined by subiracting the value of the Protected
Property subject to this Easement from the fair® market value of the unrestricted Protected
Property at the time of termination or extmgulshment '

C. Condemnation. If all or any of the Protected Property is taken by exercise of the power of
eminent domain or acquired by purchase in licu of condemnation, whether by public, corporate,
or other authority, so as to extinguish this Fasement, in whole or in part, Grantor and Grantee
shall act jointly to recover the full value of the interest in the Protected Property subject to the
taking or in lieu purchase and all direct or incidental damages resulting from the-taking or in lien
purchase. All expenses reasonably incurred by Grantor and Grantee in connection with the
taking or in lieu purchase shall be paid out of the amount recovered. Grantor and Grantee agree
that Grantee's share of the balance of the amount recovered shall be determmed by the method
described in Subsection B, with the remainder due to the Grantor. o

D. Application of Proceeds. Grantee shall return any proceeds received under the c1rcumstances
described in this Section XII to Dike District 3 (or successor fund) for use-in purchasmg
conservation casements or development rights on other eligible sites under the' program (or _
successor program). : “

ot S I
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E. Subseguent Transfers. Grantor agrees to:
" .. Incorporate the terms of this Easement by reference in any deed or other legal instrument
e by which it divests itself of any interest in all or a portion of the Protected Property,
< including, without limitation, a leasehold interest;

2. L 'Degpﬁb'c this Easement in and append it to any executory contract for the
- transfer of-any interest in the Protected Property;

3. Obtain-a"certificate from the purchaser, leaseholder or other party gaining an interest in
all or part-of the Protected Property and any financer, acknowledging their awareness of
this Easement-and their intent to comply with it. Such certificate shall be appended to
and recorded with-any deed or other legal instrument by which Grantor divests itself of
any interestin‘all or a portion of the Protected Property; and

4. Give written notice to Grantee of the transfer of any interest in all or a portion of the
Protected Property no later than forty-five (45) days prior to the date of such transfer.
Such notice to Grantee shall include the name, address, and telephone number of the
prospective transferee or the prospective transferee's representative.

The failure of Grantor to perform any act. réqui__i_-.éd by this subsection shall not impair the validity of this
Easement or limit its enforceability in any W.ay..'

XIV. AMENDI\IENT

This easement may be amended by the execution and dchvery of an amended easement deed, but only
with the written consent of both Grantor and Grantee. - If circumstances arise under which an amendment
to or modification of this Easement would be appropriate, Grantor and Grantee are free to jointly amend
this Easement; provided that no amendment shall be allowed ‘that will diminish the effectiveness of this
Easement in carrying out the Purpose of the Easement in any way and that only those amendments which
strengthen the effectiveness of the Easement in carrying out-the Purpose of the Easement shall be
permitted. Any such amendment shall not affect the perpetual duration of" the Easement and shall be
recorded in the official records of Skagit County, Washington, and any other Junsdlctlon in which such
recording is required. :

XY. ASSIGNMENT

This Easement is transferable, but Grantee may assign its rights and obhgatlons under thJs Easement only
to the Grantee’s judicial successor. As a condition of such transfer, Grantee shall réquire that the
transferee exercise its rights under the assignment consistent with the Purpose of this Eagement. -Grantee
shall notify Grantor in writing, at Grantor’s last known address, in advance of such assignment.. The
failure of Grantee to give such notice shall not affect the validity of such assignment nor shall it 1mpa1r
the validity of this Easement or limit its enforceability in any way. o :

SKAGIT COUNTY -
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XVI. RECORDING

Grantee “shall 'xje'(;ord this instrument in a timely fashion in the official records of Skagit County,
Washington, and in any other appropriate jurisdictions, and may re-record it at any time as may be
required to preserve its rights in this Easement.

XVII. GENERAL PROVISIONS

A. Controlling"LaW._ Th_e interpretation and performance of this Easement shall be governed by the
laws of the State of Wa'shington.

B. Liberal Constructlon Any general rule of construction to the contrary notwithstanding, this
Easement shall be 11bera11y construed in favor of the grant to effect the Purpose of this Easement
and the policy and purpose of RCW 64.04.130 and Chapter 84.34 RCW. If any provision in this
instrument is found ‘to be ambiguous, an interpretation consistent with the Purpose of this
Easement that would render the prowsmn valid shall be favored over any interpretation that
would render it invalid. e

C. Severability. If any provision of this Easement, or its application to any person or circumstance,
is found to be invalid, the remainder of-the provisions of this Easement, or the application of
such provision to persons or circumstances other than those as to which it is found to be invalid,
as the case may be, shall not be affected.

D. Entire Agreement. This instrument sets forth the entire agreement of the parties with respect to
the Protected Property and supersedes all prior discussions, negotiations, understandings, or
agreements relating to the Protected Property;. all of which are merged into this Easement. No
alteration or variation of this instrument shall be vahd or blndmg unless contained in an
amendment that complies with Section XIV. '

E. No Forfeiture. Nothing contained in this Easement w11] result in a forfelture or reversion of
Grantor's title in any respect. o :

F. "Grantor" - "Grantee". The terms "Grantor" and "Grantee,". Whe_re"v'pr used in this Easement,
and any pronouns used in their place, shall be held to mean and include, respectively the above-
named Grantor, and its personal representatives, heirs, successors, and assugns and the above-
named Grantee, its personal representatives, successors and assigns. -

G. Successors and Assigns. The covenants, terms, conditions, and restrietions of this Easement
shall be binding upon, and inure to the benefit of, the parties to this. Easement and their
respective personal representatives, heirs, successors, and assigns, and sha]l contmue as a
servitude running in perpetuity with the Protected Property. : -

H. Termination of Rights and Obligations. A party's rights and obligations under thls Easement
terminate upon transfer of the party's interest in the Easement or Protected Property, except that A
liability for acts or omissions occurring prior to transfer shall survive transfer. -

ot o mmmwmmm;mmmmmmmw
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3 I. i '_ Joint and Several. The obligations imposed by this Easement upon Grantor shall be joint and
- _several.

J. . Counterparts. The parties may execute this instrument in two or more counterparts, which shall

*. ‘be signed by both parties. Each counterpart shall be deemed an original instrument as against

“any party who has signed it. In the event of any disparity between the counterparts produced, the
recorded counterpart shail be controlling.

XVIL. SCHEDULE OF EXHIBITS
A, Legal Description of _Prdj:erty Subject to Easement.

B. Site Map(s).

g
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i TO HAVE AND TO HOLD unto Grantee, its successors, and assigns forever.

IN ‘WITNESS WHEREQF, the undersigned Grantor has executed this instrument this _ day of
200 2

. 3

SKAGIT COUNTY DIKING DISTRICT NO. 3

oo /“? N
[0l } Olion

DAVID OLSON, CBairman
e N
BRAD SMITH, Conunissioner

Lo 4 T D

DARRIN MORRISON, Commissioner

STATE OF WASHINGTON )
) s,
COUNTY OF SKAGIT )

I certify that I know or have satisfactory evidence that DAVID OLSON, BRAD SMITH, and DARRIN
MORRISON are the persons who appeared before me, and. said person acknowledged that they signed this
instrument, on oath stated that they were authorized to execute the instrument and acknowledged it as the Chairman,
Commissioner, and Commissioner of SKAGIT COUNTY: DIKING DISTRICT NO. 3 to be the free and voluntary
act of such party for the uses and purposes mentioned in the instrument. =

Dated: m(m'—j"’ SJ; W@

My commission expires g } O / 2_)*'0(3

{Use this space for notarial stamp/seal)

Approved as to form:

MARC DUBOISKI
T II\IMI
SKAGIT COUNTY
Contract # C20060217 Skaglt County Audltor
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APPROVED: -

BOARD OF COUNTY COMMISSIONERS
SKAGIT COUNTY, WASHINGTON

Y onill O Naladh

KENNETH A. DAHLSTEDT, Chairman

D W. ANDERSON, Commissioner

- DON MUNKS, Commissioner

" For Contracts under $5000

-~ County Administrator
'(Authorization per Resolution #R20030146)

Approved as to Form:
Recommended

By\M‘/V\N,QDQ By: /,p >\%

Deputy Prosecuting Attorney Departmeht Head

By: > L
Budget & Finance Administrator

Approved as to indem'n'ifibetion-"

By: vf‘?fu/bu. 44 (M/\/VMA_/”
Risk Manager J

SHAGT COUNTY (H\M\MW\W\W\M\W}N\W\M\i
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= STATE OF WASHINGTON )
) ss.
COUNTY OF SKAGIT )

B | _cer_t__1fy=that I know or have satisfactory evidence that
are the bei’Sdns"whb" appeared before me, and said persons acknowledged that they signed this instrument,
on oath stated that they were authorized to execute the instrument and acknowledged it as the

of to be the free and

voluntary act of such party for the uses and purposes mentioned in the instrument.

Dated:

| Notary Public
I My COmIMigsion expires

(Use this space for notarial stamp/seal)

s cou mmwmmlmmmwmmnmmm
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EXHIBIT A

PROTECTED PROPERTY

GovemmentLotl, Section 13, Township 33 North, Range 3 East, W.M. Situate in Skagit County, State of
Washington. EXCEPT the land reserved by Grantor, Skagit County Diking District No. 3 for dike purposes legally
described as follows:. =~

Riprap Maintenance

The North 40.00 ._fegf; andthe Westerly 40.00 fect of the North 760.00 feet, all in Government Lot 1 of
Section 13, Township 33 North, Range 3 East, W.M.

Situate in the County of Skagit,: S_..tatg of Wé's:hiqgton.

Dike Maintenance

That part of Government Lot 1 of Section 13, Township 33 North, Range 3 East, W.M,, being a strip of
land 40.00 feet in width, the East line of said stnp bemg more particularly described as follows:

Commencing at the Northeast corner of said Government Lot 1; thence South 01°13'50" West along the
East line thereof a distance of 1963.45 feet to the TRUE POINT OF BEGINNING of said described line: thence
North 32°51'31" West a distance of 145.58 feet; thence North 00°29'21" East a distance of 670.01 feet; thence North
02°05'35" East a distance of 1171.19 feet to a point on the North- line of said Government Lot 1, said point lying
South §89°45'18" West a distance of 72.66 fect from said Northeast comer thereof, said point bemg the end of said

described line.
The West line of said strip shall be extended or shortened as necessary such that said strip forms a continuous
corridor from the East line of said Government Lot 1 to its North hr_xe P

Situate in the County of Skagit, State of Washington,

Dike Easement

All in that part of Government Lot 1 of Section 13, Township 33 North Range 3 East W.M.,, lying East of
the following described line. .

Commencing at the Northeast corner of said Government Lot 1; thence South 015'1-3‘_50"-Wast" along the East line
thereof a distance of 1963.45 feet to the TRUE POINT OF BEGINNING of said described line: thence North
32°51'31" West a distance of 145.58 feet; thence North 00°29'21" East a distance of" 67() 01 feet; thence North
02°05'35" East a distance of 1171.19 feet to a point on the North line of said Government Lot 1, said pomt Iying
South 89°45'18" West a distance of 72.66 feet from said Northeast corner thereof, said point bemg the end of said
described line. L

Situate in County of Skagit, State of Washington.

oo e e
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Baseline Documentation Report

Prepared for:

Skagit County Dike District #3
C/o Dave Olson

P.O. Box 324

Conway, WA 98238

Project: IAC Conservation Easement

F s _ Prepared by:
' Graham-Buntmg Associates
Envxronmentaf & Land Use Services
3643 Legg Rd.

'_ﬁBo’w,- WA 98232

PH. 360.766.4441

. FX 360.766.4443

Date: F cbruary 2005
Revised’:-April-.gOOf?' -
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BASELINE DOCUMENTATION REPORT

For Skagit County Dike District #3 Conservation Easement
. Project: Skagit River Levee Relocation/Fish Enhancement Project

B -5

Site:  Fronting Dike Road and the Skagit River
Date December 2004 through February 2005

Property Locatmn

The subject property is located along the left bank of the South Fork of the Skagit River
approximately 3 miiles south of Mount Vernon and 1 mile north of Conway within the
Northeast ¥ of Section 13, Township 33 North, Range 3 East, W.M., Skagit County WA.
The site consists of 3 parcels which total approximately 35 acres and is bordered by the
Skagit River and associated levee to the north, south and west. The site is bordered on
the east by a county road known as Dike Road. The intersection of Peter Johnson Road
and Dike Road is located at the ‘northeast corner of the property. (Attachment A: USGS
Topo Map and Vicinity Map) o

Property Description and Hnstory

Beginning near the northeast corner of the site, the Skagit River levee along with the
site’s northern boundary begin to follow the river bend approximately 400 feet to the
west. Going in a southwesterly direction; the levee also borders the western boundary of
the site. Then, just north of the comtnon property line between the Howell and Olson
parcels, the levee turns to the southeast until it merges with Dike Road, 1,800 feet south
of the northern boundary. The property line, however, continues to follow the shoreline
until it terminates at the section line. The total length of the pre-existing levee was 2,500
lineal feet. The northerly 1/3 of the riverbank is modified by hardening with rock rip-rap.
A narrow band of native shrub vegetation is growing on the bank. The southerly 2/3 of
the riverbank consists of a riparian forest approxunately 10 acres in size. (Attachment B:
Aerial Photo) _ R

The site is two miles downstream of the “forks™ of the Skagit River; which is commonly
understood to be the upper extent of the tidal influence under average river flows (SRFB
Application, November 13, 2003). The Skagit River flows south into SKagit Bay when
the tide is ebbing. When the tide changes to flooding the river water will eventually be
pushed upstream until the tide starts to ebb again. Tidal back-water-effects the sand bar
and riparian forest by partial inundation twice daily (SRFB Application, November
2003). A river gauge and a river gauge inside a 48 diameter vertical corrugatcd metal
pipe, 9 feet tall, were installed years ago (amount unknown) to monitor river Icvels They
exist on the Olson property near the nvcrbank :

Approximately 19 acres located landward of the existing levee was diked in the = -
early1900’s and converted fo residential and agricultural use. After levee failures in 1894
& 1909, the current levee location became established in 1932 (SRFB Application, .- .«
November 2003). The site consisted of 3 separate residences on 3 separate parcels with .
assomatcd outbulldmgs fences, farmland, gravel driveways and landscaping for each

D wmm 2
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: Easements and Acreages

" The entire site (3 parcels) will be split into two (2 ) separate easements, a Satrnon
- . Conservation Easement and a Conservation Easement (CE). (Attachment C: Assessor

' Parcel Map)

Salmon Conservatlon Easement

Parcel number 1581 1, known as the Glasscock property is approximately 2.53 acres in
size and is the most northerly property of the three parcels. It consisted of a residence on
a small farm and mowed grass levee with a mowed grassy strip waterward of the levee,
inclusive of a hardened tiverbank. WDFW has a fishing access on this parcel (pers.
Communication Gary Jones 12/16/04). The IAC will hold a deed of right to use the land
for salmon habitat on thls parcel

Conservation Easement to be held bv Skagit County

Parcel number 15788 is known as the Olson Property and is approximately 18.89 acres.
The site consisted of 14.7 actes of agriculture land, 2.37 acres of mowed levee and 1.58
acres of ripariari forest and grassy riverbank waterward of the levee. The north end of the
riverbank is hardened with rip-rap rock. Two eagle nests exist on site. Prior to moving the
buildings off-site in preparation of the levee being pulled back the site had a residence
with garage, out buildings and a barn. This parcel had one development right.

Parcel number 15789, is known as the Howell Prdperty and is approximately 13.56 acres.
The site consisted of 2.57 acres of farmhouse; barns, agriculture land and approximately
9.78 acres of substantial wildlife and riparian habltat ‘waterward of the existing levee and
1.38 acres of mowed grassy levee. This parcel had one development right.

Attached to this BDR is a reduced survey map with the assessors parcel overlayed on the
survey map. The maps indicate pre-existing conditions after removal of the residences
and some trees. The map identifies the 35 acre subject property enrolled in the IAC
program for the conservation easements. Unit acreages are also called out for each
parcel. The easements include collectively, levee improvements such as retained rock
armor along the ordmary high water mark on the northerly bank, agnculture land and an
established riparian forested area. (Attachment D; Pre-Existing Condltlons W1th Acreages
and Features) ;

Climate ' o

The lower Skagit River delta is part of the Puget Sound region and expenenccs a '

temperate, mid-latitude west coast marine climate. Maritime air has a year round

moderating influence on temperature. A rain shadow effect is created on the lee 51de of )

the Olympic Mountains reducing rainfall in the lower Skagit basin including the subj ect S
property. Rainfall averages approximately 32 inches annually. Average winter

maximum temperature is 40 degrees Fahrenheit (F), with average minimums of 34 ~ o
degrees F. The summer average maximum temperature is 73 degrees F with minimums of

60 degrees F. Prevailing winds are southerly during the winter resulting from marine air-

WA
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| .-_*_:'__ﬂo'ws from southern Puget Sound. The prevailing winds switch to the northwest during
. the summer.

' Hydrology

The property is relatively flat (< 1% slope) with approximately 3 feet of topographic
relief landward of the levee with the lowest areas located on the eastern property
boundary along Dike Road. Dike Road is approximately 2-4 feet higher than the general
topography (Geo-Engineers 3/7/03). A ditch runs between the easterly property line and
Dike road appr0x1matcly 350 feet south of the north end of the subject property and
extends a distarice 'of about 950 feet. The bottom of the ditch is 5 to 7 feet below the
surface of Dike Road with steep side slopes (Geo-Engineers 3/7/03) and drains to the
south where it eventually outfalls to the Skagit River. The site is bordered on the west
side with a levee approxunately ten feet higher than the main farmland. The levee is
moderately sloped on.two sides, approximately 25%-30% slope. The site is located in the
Skagit County Dramage__Dlsma No. 17 and Dike District No. 3 on the common border of
Mount Vernon and Fif"Is.l’ahd Watef'shed Boundaries. (Attachment E: Watershed Map)

A combination of the marine system from Skagit Bay and freshwater from the Skagit
River constitutes the primary hydrologlc influence on the subject property. Ground water
in May 2004 was below 207, Geo-Engmeers documented in their Geo-Technical Report
(March 7, 2003) that ground water-levels were between 10 and 13 feet below the surface
in November 2002 stating that these “levels likely represent at least seasonal maximum
depths if not unusual depths”. The site most Iikely_expericnces drastic changes in ground
water levels due to climate, season, tidal elevations and river elevations. The Flood
Insurance Rate Map indicates that the site landward of the levee is an area subject to
shallow flooding to 3 feet in depth. Approximately 2, 500 linear feet of river levee
prevents periodic tidal backwater and river ﬁ'eshwater ﬂow through the interior property,

The National Wetland Inventory (NWI), compiled by the U S. Department of Interior,
Fish and Wildlife Service classifies wetlands in accordance with the Cowardin
classification system. The NWI map indicates a riverine intermittent, unconsolidated
shore, seasonal tidal (RIUSR) wetland and palustrine, forested, temporarily flooded
(PFOA) wetland which corresponds to the sand bar and hardwood forested riparian area
respectively. These areas are located waterward of the levee and on the southerly half of
the combined properties. During seasonal flood events, the forested.area receives high
river levels, which draws down rapidly with the ebbing of the tide. “The NWI maps were
produced through the interpretation of aerial photographs and rely on v1s1ble mdlcators of
wetland hydrology, vegetation and geography. :

Soils landward of the levee have been farmed for many years for commodlty crops and

hay, The soil has been subject to farm practices such as tilling and or grazing. Gcnerally, o
the soils on both sides of the levee consist of very fine and fine sandy loams. Test pits -
dug in the forested area waterward of the levee displayed sandy silt loams. The Skagit™
County Soil Survey (USDA 1989) identifies soils in this area as #96 Mount Vernon very

fine sandy loam. The Mount Vernon Series are very deep moderately well drained soils
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- on flood plains and natural levees. Soils landward of the levee are identified by the Soil
" Survey as #21 Briscott fine sandy loam. The Briscott Series consists of very deep, poorly

S . drainied soils on flood plains. Drainage is usually altered by tiling,

V'egéiatmli

Farmland &~

Construct;on of the levee in the early 1900’s for flood control has allowed the current use
of the area landward of the levee to be altered from native vegetation to agriculture.
Cumulatively, the three parcels had 17 acres in production of farm crops and or grazed
land. Lombardy poplars (Populus nigra) and an occasional native fir (4bies grandis) and
spruce (Picea sitchensis) trees were planted in rows along the 3 access driveways leading
to the homesteads. Tree rows consisting of these species are often used for windbreaks
and shade on w1dc-open farmland. Domestic landscape shrubs were planted around the
immediate lawn areasof the home sites. The street front has a total of 7 adult native trees
growing along the Dike Road right-of-way. They consist of black cottonwoods (Populus
trichocarpa) and big leaf maples (Acer macrophyllum) ranging in size from 38 dbh to
60" dbh. One of the cottonwood’ trees along the road is approx1matcly 580 feet south of
the northern property boundary, has an eagle’s nest in it. This nest is known as Fagle
Nest Tree #2 in the Dike District #3; Trecs with Eagle Nests Report (Barborinas 1/22/03).
The tree is described in the report as-a “double trunked black cottonwood that measures
55 on trunk A and 50” on trunk B The nest is in trunk A”,

Riparian Forest Vegetation -

There is an approximate 10 acre npanan forest waterward of the levee. The majority of
the forest is located on the Howell property in the southern portion of the conservation
easement. The forest consists predominantly of a tall, deciduous tree canopy layer and a
scrub-shrub layer. The trees consist of alder (4/nus rubra) and black cottonwood. The
shrubs consist of red-osier dogwood (Cornus stolonifera), sno-berry (Symphoricarpos
alba), salmonberry (Rubus spectabilis) and wild rose (Rosa nuitkana). One small patch of
the invasive Japanese knotweed (Polygonum cuspidatum) was identified near the south
end of the Howell property close to the sand bar. Sparse grass (Agrostis spp.) appears in
patches throughout the forest and Himalayan blackberry (Rubus a’zscolor) can be seen on
the bank with red-osier dogwood.

Levee Vegetation o

The levee consists of erosion control grasses, which receive momng all year for
maintenance of the levee. The grass consists of orchard grass (Dactylis glomerata) and
tall fescue (Festuca arundmacea) The levee serves as a topographic boundary between
the farms and the riparian vegetation. o

Hardened River Bank Area

There is approximately 10001t of rip-rap rock on the river bank from the most northerly

portion of the easement going south. The riparian vegetation on the immediate bank near. .
the OHWM consists of a narrow width (approximately 10-15 feet wide) of shrub alders, = .- .
17.2” dbh with occasional snowberry and wild rose. Between the top of bank and the .~
levee is an area of mowed orchard and tall fescue grasses, which are continuous with the
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o levee grass. The riparian vegetation eventually becomes more substantial with larger trees
L begmnmg at the south end of the hardened bank and north of the forested area.

. Ecologlcal Characterization

~ Four fundamental ecologlcal units occurred within the property boundaries of the three
parcels prior to moving the levee and excavation of the off-channel. These units and their
approx1mate snzes are listed below:

. Farmed land wi 3 res1dences and harns hlstonc y 8.89 acres
utilized for smali farms and commercial agriculture,
2. Riparian Forest .~ ..~ 10.5 acres with 2000 linear
feet of natural shoreline
3. Hardened riverbank, narrow riparian vegetation 1000 linear feet of shoreline
approximately 10-15ft wide with shrubs and 17 alders.
4. River Levee, mowed grass . , 4.6 acres (2500 linear feet)

Approximately 2000 linear feet of the 3000 linear feet of shoreline is natural riverbank
with an associated sand bar. The location of the levee and levee maintenance has a direct
effect on the width and growth of the riparian zone and vegetation communities. The
levee has impeded the natural migration zone of the tiver, resulting in reduced riparian
off channel habitat and riparian vegetation. The river receives backwater flow twice daily
when the tide in Skagit Bay floods, however, the vegctatlon does not display brackish
characteristics but more of the freshwater species. The lower Skagit River and associated
estuaries are home to many wildlife species 1nclud1ng waterfowl raptors, beavers, otters,
salmon and trout. -

In addition to the property’s proximity and location.to the rich biotas of the estuarine
system, the riparian forest extends off site to the south. After the levee is pulled back, the
existing farms will become additional areas connected to thc cx1stmg riparian forest for
wildlife species to feed, breed and rear their young,. :

Wildlife
The Skagit River supports all species of pacific salmon and trout. of the genus
Oncorhynchus. They include: chum (O. keta), pink (O. gorbuscha), sockeye (O, nerka),
Chinook (0. rshawytscha), and coho salmon (O. kisutch); and rainbow trout (called
steelhead when anadromous) (Q. mykiss) and coastal cutthroat trout (O clarki clarki)
Some of these species, including the sockeye salmon, rainbow and cutthroat trouts, have
both anadromous and nonanadromous forms (Cederholm et al. 2000). Anadromous bull
trout (Salvelinus confluentus) and dolly vardens (Salvelinus malma) are also ptesent: in
the Skagit River. There is a lot of information available regarding fish species and -
utilization of certain species in the Skagit River. The project area contains both lsolated
and de graded main channel riparian and flood plain habitat. Some oft-channe! habitat
_exists in the forested area waterward of the levee while other areas in the forest and
landward of the levee are degraded or modified and could greatly benefit from

5 MM
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*  restoration. The Skagxt bagin is limited for coho winter habitat with winter rearing habitat

- | “‘congentrated in side-channel sloughs on the river floodplain (Hansen Watershed
© -Analysis, 1994). The subject property is tidally influenced which will encourage
. restoration of off-channel habitat and refugia from the main stem, particularily after the

10

* levee has béen pulled back. Many different species of animals scavenge on spawned

sahnon

The Skaglt Rwer Delta including the subject property is noted for significant
concentrations of birds of prey. Two bald eagle nests are located on site. All five species
of North American falcon (Falco spp.) have been observed at various Skagit County
locations including Skagit Bay. Skagit County also supports the largest known wintering
peregrine falcon populations in the U.S. Bald eagle territories are designated by the
Washmgton State Department of Fish and Wildlife along both banks of the Skagit River
in this area.

Winter waterfowl have 'hlstoncally utilized unharvested grain, corn and potatoes in the
Skagit Delta. Waterfowl species observed on the property and the river during our site
inspection included mallards (4nas platyrhynchos) common mergansers (Mergus
merganser), and green winged. teal (Anas crecca).

Although none were observed, small maminals including voles, mice and other rodents
would be expected to utilize the property. Similarly, reptiles and amphibians would
likely use the site for breeding in lower wetter areas and upland forested areas for the
adult portion of their life cycle. The grassy naturc of much of the area is good habitat for
reptiles. _

Land Use Management '

The property landward of the levee has rccently been ma.naged for commercial and small
farming practices. Both currently and historically, comrnodlty and hay crops were grown.
Soils have been subject to annual tilling and planting of grain, Three farmsteads recently
existed on site prior to the removal of the buildings. The proposed project includes
pulling back the levee to align with Dike Road and excavation of a small side channel.
Pulling back the levee will allow for less restrictive channel migration and create off
channel riparian habitat associated with the backwater events from hxgh tldes

The side channel is proposed for excavation through the forest and mto the farmland after
the levee is pulled back to the road. It is expected that fish will utilize this channcl as
refuge during high water events. Some of the large trees that were growing on site along
the driveways to the residences have been removed with rootwads attached so- that they
cah be utilized in the new channel for fish habitat. w :

The subject property, as well as the surrounding properties, are zoned for agriculture use. .~
Historical diking practices have allowed the farms to exist along the riverbanks while .~ .<*
being protected from flooding. The site is located in the 100 year flood plain and is *.~ -
surrounded by drainage ditches and tiled fields. Agriculture zoning limits intensive
development as the density allowed is one unit per 40 acres. The low density zoning
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-':_f_comphments pull[ng back the levee for enhancement and restoration of fish and wildlife
. areas:,

...lee Dlstnct No. 3 will continue maintenance of the relocated levee and the existing rip-
rap ‘rock on the northerly river bank through maintenance easements. (Attachment F)

Photu Statlons

Eleven.(11) photo stations were established at representative locations after the existing
residences and outbuildings were either moved to another location or demolished. All
but one of the photo stations were established before the relocation of the levee and the
excavation of the off-channel. A photo log of existing conditions at these stations is
intended to provide baseline documentation of the property and may be utilized as a point
of reference to monitor site conditions over time. (Attachment G: Reduced Map of
existing conditions and Proposed Conditions with Photo Stations; Attachment H: Photo

Log)

Table 2

Nélz.& 1 View N 10 E: looking at the area where thé.;pmposed off channel will connect to the
main stem of the South Skagit River. In the foreground is the south end of the sand bar
and the associated river bank consisting of a deciduous forest.

No. 2 View E 1008S: standing inside the deciduous forested area with shrub understory. Note
the bare ground area with survey stakes is laden with silt from previous flood events.

No. 3 View S218W standing on the pre-existing levee with mowed grass looking at the
northwest edge of the forested area and the area of the proposed off-channel.

No. 4 View W270: Looking down fence ling between Olson and Howell parcels toward the
river and eagle nest #1 on the right hand side of'the picture,

No. 5 View E1208S: standing on the pre-existing levee on Howell parcel looking at the area

where the house and barn were located. Note Dike Road i is in the background. Some
trees have also been removed for the restoration project,

No. &6 View N2QE: standing on the existing levee lookmg at the Olson parcel where the row
of trees along the access drive were located prior to relocatmg the house and some
trees, The farmland is in hay grass.

No. 7 View S160E: looking down the fence line at the top of bank approx1mately 80 ft north
of eagle tree #1. A grove of large cottonwoods stand along the top of bank Note the
orange fencing around the eagle tree.

No. 8 View 8220W: from the mowed grassy arca at top of bank where the river bank has
(Taken historically been hardened with rip-rap rock. Note that the riparian vegetation in the
after the foreground consists of small overhanging shrubs and as you look further downstream
levee was | the riparian vegetation gradually gets taller. The silt fence is located along the toe of
moved) the pre-existing levee, which had been removed prior to this photo. ™ W
No. 9 View 8240W: from levee looking at the area where the Glasscock residence was. ..
located. Note the vehicle on the levee and the access drive to the levee whlch also .
served as the access drive to the residence. o
No. 10 View South: from the access drive looking down Dike Road at the street trees _ e
farmland and the area where the levee has been pulled back to. Eagle tree #2 is located
along the street behind the foreground tree,

No. 11 View N340W: from the sand bar at waters edge looking up-stream
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" 'Monitoring
* Photo stations should be marked with permanent markers on site and/or GPS stations to
assist with relocating the stations each time. Compass bearings are indicated in Table 2

 above and will assist with the view direction of the baseline photo documentation. Photos

shonld be taken twice annually. Once in the summer after foliage is fully developed and
omce in the winter after foliage has fallen off.

Since new md___e_'-channels are being developed it is important to document any fish use as
well as other wildlife species at the time of monitoring. Vegetation should be abserved
for invasive species and survival. The ground must remain covered with vegetation to
reduce erosion potentlal
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This photo was taken prior to the removal of the residences and relocation of the levee.
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Photo #1: Sand bar and the mouth of the proposed back channel in the riparian
forest before levee was moved. '

Photo #2: Looking at natural low area in riparian forest. B I e
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Photo #3: Looking down the proposcd backwater channel (stake thh flag) through
the riparian forest from pre-existing’ levee

Photo #4: Looking down fence line towards the river from the pre-emstmg levee

between Olson and Howell parcels. Note eagle nest in tree mmmmml IBM l M
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Photo #5: Looking at the area where the Howell homestead previously existed.
The pre-existing levee is to the rlght w1th the edge of the riparian forest. Note,
Dike Rd. in the background.

o e B

Photo #6: Looking at the Olson parcel after the buildings and trees have been
temoved and prior to the relocation of the levee. Dike Rd. is to the right.
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Phete #7: Looking down river on_.thq top of bank approximately 80 feet
north of the eagle nest tree near a pre-gxisting fence line. Note orange
fencing around eagle tree in back ground.

Photo #8: Looking down river along river bank with rip-rap rock. The silt fence l T
to the left of the picture is located near the toe of the pre-existino levea T
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Photo #9:
Looking where the
Glasscock
residence was
located and the
pre-existing levee
before pulling the
levee back to the
road.

Photo #10:

Looking south down
Dike Rd. from the
north end of the
subject properties
prior to relocating
the levee.

§ Pﬁot@_. #11:
" Looking upriver at
the sandbar. .
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