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This Instrument Prepared'B_'y__‘-- and When--Recorded and Return to:

Winston & Strawn LLP

200 Park Avenue

New York, New York 10166
Attn: Corey A. Tessler, Esq.
Horizon

Loan No. 502853853

DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, FIXTURE FILING,
SECURITY AGREEMENT AND FINANCING STATEMENT

FIRST HORIZON GROUP LIMITED PARTNERSHIP
as Borrower .

to

LAND TITLE COMPANY OF SKAGIT COUNTY
as Trustee

FOR THE BENEFIT OF

WACHOVIA BANK, NATIONAL ASSOCIATION
as Lender .

County: Skagit
State: Washington

.
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~THIS DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS, FIXTURE

' .FILING SECURITY AGREEMENT AND FINANCING STATEMENT (this “Security

" Instrument”) dated as of December 22, 2005, by FIRST HORIZON GROUP LIMITED
PARTNERSHIP, a Delaware limited partnership (“Borrower”), having their chief executive
offices c/o The Lightstone Group, 326 Third Street, Lakewood, New Jersey 08701, to LAND
TITLE COMPANY OF SKAGIT COUNTY (“Trustee™) with an address of 111 E. George
Hopper Road; Burlington, Washington 98233, for the benefit of WACHOVIA BANK,
NATIONAL -ASSOCIATION, a national banking association (“Lender™), whose address is
Commercial Réal__ Estate Services, 8739 Research Drive URP — 4, NC 1075, Charlotte, North
Carolina 28262. =~ .~ .

WITNESSETH:

WHEREAS, Lender has authorized a loan (hereinafter referred to as the “Loan™) to the
Borrower in the maximum prmc:lpal sum of FIFTY-FOUR MILLION AND NO/100 DOLLARS
($54,000,000.00) (hereinafter referred to as the “Loan Amount™), which Loan is evidenced by
that certain promissory note, dated the date hereof (together with any supplements amendments,
modifications or extensions thereof heremafter referred to as the “Note™) given by Borrower, as
maker, to Lender, as payee; ' e

WHEREAS, in con51derat10n of the Loan, the Borrower has agreed to make payments in
amounts sufficient to pay and redeem,. and provide for the payment and redemption of the
principal of, premium, if any, and interest on the Note when due;

WHEREAS, Borrower desires by this Security. Instrument to provide for, among other
things, the issuance of the Note and for the deposit, deed and pledge by Borrower with, and the
creation of a security interest in favor of, Lénder, as security for Borrower’s obligations to
Lender from time to time pursuant to the Note and the other T.oan Documents, but specifically
excluding the Guaranty (as hereinafter defined); and .~

WHEREAS, Borrower and Lender intend these rec1tals to be a material part of this
Security Instrument. “ N

WHEREAS, all things necessary to make this Secun:ty: Instruﬁlent the valid and legally
binding obligation of Borrower in accordance with its terms, for the uses and purposes herein set
forth, have been done and performed. - ok

NOW THEREFORE, to secure the payment of the principal of‘, 'pff_:p&}@_ﬁ_:ﬁt premium (if
any) and interest on the Note and all other obligations, liabilities or sums due or to become due
under, or advanced in accordance herewith to protect the security of, this. Secunty Instrument,
the Note or any other Loan Document, including, without limitation, interest on said obligations,
liabilities or sums (said principal, premium, interest and other sums being herem_aﬂ_er referred to
as the “Debt”), and the performance of all other covenants, obligations and liabilities of the
Borrower pursuant to the Loan Documents but specifically excluding the Guaranty’;.and any and

all other indebtedness now owing or which may hereafter be owing by Borrower to Lender, now.

existing or hereafter coming into existence, however and whenever incurred or eVqunced e

whether express or implied, direct or indirect, absolute or contingent, or due or to become due,
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and éi}_- renewals, modifications, consolidations, replacements and extensions thereof, Borrower

-has executed and delivered this Security Instrument; and Borrower has irrevocably granted, and
by these. presents and by the execution and delivery hereof does hereby irrevocably grant,
bargain, sell;-alien, demise, release, convey, assign, transfer, deed, hypothecate, pledge, set over,
warrant, ‘mortgage and confirm to Trustee, forever in trust WITH POWER OF SALE, all right,
title and interest of Borrower in and to all of the following property, rights, interests and estates,
whether now owned or hereafter acquired, together with the rights, privileges and appurtenances
thereto belongmg

(a) the plot(s), piece(s) or parcel(s) of real property described in Exhibit A
attached her_eto -and made a part hereof (individually and collectively, hereinafter referred
to as the “Premises”);

(b)  -(1)-all buildings, foundations, structures, fixtures, additions, enlargements,
extensions, modifications, repairs, replacements and improvements of every kind or
nature now or hereafter located on the Premises (hereinafter collectively referred to as the
“Improvements™); and. (ii) to the extent permitted by law, the name or names, if any, as
may now or hereafter be used for each Improvement, and the goodwill associated
therewith; ' :

(c) all easements, _Servitudes, rights-of-way, strips and gores of land, streets,
ways, alleys, passages, sewer rights, water, water courses, water rights and powers,
ditches, ditch rights, reservoirs and reservoir rights, air rights and development rights,
lateral support, drainage, gas, oil and mineral rights, tenements, hereditaments and
appurtenances of any nature whatsoever, in any.way belonging, relating or pertaining to
the Premises or the Improvements and the reversion and reversions, remainder and
remainders, whether existing or hereafter acquired, and all land lying in the bed of any
street, road or avenue, opened or proposed, in front.of or adjoining the Premises to the
center line thereof and any and all sidewalks, drives, curbs, passageways, streets, spaces
and alleys adjacent to or used in connection with-the Premises and/or Improvements and
all the estates, rights, titles, interests, property, possession; ¢laim and demand whatsoever,
both in law and in equity, of Borrower of, in and to the Premises and Improvements and
every part and parcel thereof, with the appurtenances thereto '

(d) all machinery, equipment, fittings, apparatus apphances furniture,
furnishings, tools, fixtures (including, but not limited to, all heating; air conditioning,
ventilating, waste disposal, sprinkier and fire and theft protection equipment, plumbing,
lighting, communications and elevator fixtures) and other property.of every kind and
nature whatsoever owned by Borrower, or in which Borrower -has or shall have an
interest, now or hereafter located upon, or in, and located on the Premises.or the
Improvements, or appurtenant thereto, and all building equipment, materials and ‘supplies
of any nature whatsoever owned by Borrower, or in which Borrower has or shall-have an
interest, now or hereafter located upon, or in the Premises or the Improvements or
appurtenant thereto (bereinafter, all of the foregoing items described in this paragraph (d),

along with all replacement and additional items installed as contemplated in S'e_c_t_ijpn':_"'

8.01(e), are collectively called the “Equipment™), all of which, and any repIacemeﬁts
modifications, alterations and additions thereto, to the extent Dermltted by apphcable law

e
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" shall be deemed to constitute fixtures (herein, collectively, the “Fixtures™), and are part of

© * the real estate and security for the payment of the Debt and the performance of

/- -Botrower’s obligations. To the extent any portion of the Equipment is not real property

.~ or Fixtures under applicable law, it shall be deemed to be personal property, and this

" “Security Instrument shall constitute a security agreement creating a security interest
~ thereinin favor of Lender under the UCC;

" _(e) - all awards or payments, including interest thereon, which may hereatter be
made with- re"'sp'ect to the Premises, the Improvements, the Fixtures, or the Equipment,
whether from the exercise of the right of eminent domain (including but not limited to
any transfer made-in lieu of or in ant1c1pat1on of the exercise of said right), or for a
change of grade, or for any other injury to or decrease in the value of the Premises, the
Improvements or the-Equipment or refunds with respect to the payment of property taxes
and assessments, and all other proceeds of the conversion, voluntary or involuntary, of
the Premises, Improvements, Equipment, Fixtures or any other Property or part thereof
into cash or liquidated claims; -

() all leases, tenancies, licenses and other agreements affecting the use,
enjoyment or occupancy.-of ‘the Premises, the Improvements, the Fixtures, or the
Equipment or any portion thereof now or hereafter entered into, whether before or after
the filing by or against Borrower of any.petition for relief under the Bankruptcy Code and
all reciprocal easement agreements, license agreements and other agreements with Pad
Owners (hereinafter collectively-referred to as the “Leases™), together with alt cash or
security deposits, lease termination payments, advance rentals and payments of similar
nature and guarantees or other security héld by, or issued in favor of, Borrower in
connection therewith to the extent of Borrower’s right or interest therein and all
remainders, reversions and other rights and estates appurtenant thereto, and all base,
fixed, percentage or additional rents, and' other rents; oil and gas or other mineral
royalties, and bonuses, issues, profits and rebates and refunds or other payments made by
any Governmental Authority from or relating to the Premises, the Improvements, the
Fixtures or the Equipment plus all rents, common.area charges and other payments now
existing or hereafter arising, whether paid or accruing before or afier the filing by or
against Borrower of any petition for relief undef__ :the Bankruptcy Code (herein,
collectively, the “Rents”) and all proceeds from the sale or other-disposition of the Leases
and the right to receive and apply the Rents to the payment of the Debt;

(g)  all proceeds of and any unearned premiums on any insurance policies
covering the Premises, the Improvements, the Fixtures, the Rents.or the Equipment,
including, without limitation, the right to receive and apply ‘the proceeds of any
insurance, judgments, or settlements made in lieu thereof, for damage to the Premises, the
Improvements, the Fixtures or the Equipment and all refunds or rebates of- Imposmons
and interest paid or payable with respect thereto; . :

(h) all deposit accounts, securities accounts, funds or other- accounts
maintained or deposited with Lender, or its assigns, in connection herewith, including; -
without limitation, the Security Deposit Account (to the extent permitted by law), the A
Engineering Escrow Account, the Central Account, the Basic Carrying Costs Sub- .~

MR
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“-Account, the Basic Carrying Costs Escrow Account, the Debt Service Payment
-7 - Sub-Account, the Recurring Replacement Reserve Sub-Account, the Recurring
/- Replacement Reserve Escrow Account, the Reletting Reserve Sub-Account, the Reletting
"+ Reserve Escrow Account, the Operation and Maintenance Expense Sub-Account, the

'"Operanon and Maintenance Expense Escrow Account, the Outstanding TILC Escrow

~ ‘Account, the Outstanding TILC Sub-Account, and all monies and investments deposited
~orto be dep051ted in such accounts;

(i) all accounts receivable, contract rights, franchises, interests, estate or other
clalms, both at law and in equity, now existing or hereafter arising, and relating to the
Premises, the. Im_pro\_/ements the Fixtures or the Equipment, not included in Rents;

)] all now existing or hereafter arising claims against any Person with respect
to any damage to the Premises, the Improvements, the Fixtures or the Equipment,
including, without llmltatlon, damage arising from any defect in or with respect to the
design or construction of the Improvements, the Fixtures or the Equipment and any
damage resulting there_.from,

(k) all deposrcs or other security or advance payments, including rental
payments now or hereafter made by or on behalf of Borrower to others, with respect to (i)
insurance policies, (ii) utility services, (iii) cleaning, maintenance, repair or similar
services, (iv) refuse removal orsewerservice, (v) parking or similar services or rights and
(vi) rental of Equipment, if any, relating to or otherwise used in the operation of the
Premises, the Improvements, the Fixtures or the..Equipment'

1) all intangible property now or hcreafter relating to the Premises, the
Improvements, the Fixtures or the Eqmpment or its operation, including, without
limitation, software, letter of credit rights, trade names; trademarks (including, without
limitation, any licenses of or agreements to hcense trade names or trademarks now or
hereafter entered into by Borrower), logos, buﬂd;ng names ‘and goodwill;

(m) all now existing or hereafter arising advertising material, guaranties,
warranties, building permits, other permits, licenses, plans and specifications, shop and
working drawings, soil tests, appraisals and other documents, matenals and/or personal
property of any kind now or hereafter existing in or relatmg to the Premises, the
Improvements, the Fixtures, and the Equipment; :

(n) all now existing or hereafter arising drawmgs designé plans and
specifications prepared by architects, engineers, interior designers; landscape designers
and any other consultants or professionals for the design, development construction
repair and/or improvement of the Property, as amended from time to time;

(o)  the right, in the name of and on behalf of Borrower, te" appe'ar in and
defend any now existing or hereafter arising action or proceeding brought with respect to
the Premises, the Improvements, the Fixtures or the Equipment as set forth herein-and.to.
commence any action or proceeding to protect the interest of Lender in the Prem1ses the.
Improvements, the Fixtures or the Equipment as set forth herein; :
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: (p) all agreements, grants of easements and/or rights-of-way, reciprocal

.7 easement agreements, permits, declarations of covenants, conditions and restrictions,

/+ -disposition and development agreements, planned unit development agreements,

/.~ 'management or parking agreements, party wall agreements or other instruments affecting
g -“the Property and all proceeds or income received with respect thereto; and

R (q) all proceeds, products, substitutions and accessions (including claims and
dem'éinds t-heref_or) of each of the foregoing.

All of the fbreg(j_i’ng items (a) through (q), together with all of the right, title and interest
of Borrower therein, are collectively referred to as the “Property”.

TO HAVE AND TO HOLD the above granted and described Property unto Trustee, in
trust, for the proper use and benefit of Lender and the successors and assigns of Lender and/or
Trustee, as applicable, in f‘ee s'imp‘le- forever.

PROVIDED, ALWAYS and these presents are upon this express condition, if Borrower
shall well and truly pay and discharge the Debt and perform and observe the terms, covenants
and conditions set forth in the Loan Documents then these presents and the estate hereby granted
shall cease and be void. -

AND Borrower covenants with:a__I__l_d 'Wan"ants to Lender that:

ARTICLE I DEFINITIONS

Section 1.01. Certain Definitions.

For all purposes of this Security Instrument except as otherw13e expressly provided or
unless the context clearly indicates a contrary intent: = .~ :

(1) the capitalized terms defined in thlS Secti'eli have the meanings assigned to
them in this Section, and inciude the plural as well as-the-singular'

(i)  all accounting terms not otherwise deﬁned herem have the meanings
assigned to them in accordance with GAAP; and " S

(iii)  the words “herein”, “hereof”, and “hereunder and other words of similar
import refer to this Security Instrument as a whole and not to any partlcular Section or
other subdivision. :

“Adjusted Net Cash Flow” shall mean on any determination date, the Pro-Forma Net
Operating Income less (a) the Recurring Replacement Monthly Installment for all- of the
Cross-collateralized Properties multiplied by twelve (12), (b) the Reletting Reserve Monthly
Installment for all of the Cross-collateralized Properties multiplied by twelve (12), and (c) Net

Capital Expendltures for all of the Cross-collateralized Properties to be incurred (as estimated by }
Lender, in its reasonable discretion) for the subsequent twelve (12) month period. The Ad_]usted "

Net Cash Flow shall be calculated by Lender in accordance with the terms of this Secunty

N LT Mﬂﬂw
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““Affiliate” of any specified Person shall mean any other Person directly or indirectly
Controlhng or Controlled by or under direct or indirect common Control with such specified
"'3-----'-Person =

“Allocated Loan Amount” shall mean the portion of the Loan Amount allocated to each
Cross collaterahzed Property as set forth on Exhibit F annexed hereto and made a part hereof.

“Annual Budget” shall mean an annual budget submitted by Borrower to Lender in
accordance: w1th the terms of Section 2.09 hereof.

“ ppralsal” shall mean the appraisal of the Property and all supplemental reports or
updates thereto prev1ously dehvered to Lender in connection with the Loan.

“Appraiser” shal_l__mean_ the Person who prepared the Appraisal.

“Approved Annual Budget” shall mean each Annual Budget approved by Lender in
accordance with terms hefe_c’if-.- -

“Approved Manager Standard” shall mean the standard of business operations, practices
and procedures customarily employed by entmes which possess the Minimum Manager

Credentials. a
“Architect” shall have the meaning_.-s"ell forth in Section 3.04(b)(i) hereof.

“Assignment” shall mean the Assignment of Leases and Rents and Security Deposits of
even date herewith relating to the Property given by‘ Bo’irOwer to Lender.

“Bank”™ shall mean the bank, trust company, savmgs and loan association or savings bank
designated by Lender, in its sole and absolute dlscretlon in whlch the Central Account shall be
located. -- :

“Bankruptcy Code” shall mean 11 U.S.C. §101 e:t s'éq".' -as;-aménded from time to time.

“Basic Carrying Costs” shall mean the sum of the followmg costs assoc1ated with the
Property: (a) Real Estate Taxes and (b) insurance premiums. -

“Basic Carrying Costs Escrow Account™ shall mean the Espiow.Aééount maintained
pursuant to Section 5.06 hereof. R

“Basic Carrying Costs Monthly Installment” shall mean Lender’s reasonable estimate of
one-twelfth (1/12th) of the annual amount for Basic Carrying Costs. “Basic Carrying Costs
Monthly Installment” shall also include, if required by Lender, a sum of money which, together
with such monthly installments, will be sufficient to make the payment of each-such Basic
Carrying Cost at least thirty (30) days prior to the date initially due. Should such Basic Carrying
Costs not be ascertainable at the time any monthly deposit is required to be made; the Basic
Carrying Costs Monthly Instaliment shall be determined by Lender in its reasonable d1scret1on '
on the basis of the aggregate Basic Carrying Costs for the prior Fiscal Year or month or the: pI’lOI‘ i
payment period for such cost. As soon as the Basic Carrying Costs are fixed for the then current

.
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“ Fiscal Year, month or period, the next ensuing Basic Carrying Costs Monthly Installment shall
be adjusted to reflect any deficiency or surplus in prior monthly payments. If at any time during
~-the term of the Loan Lender determines that there will be insufficient funds in the Basic Carrying
Costs Escrow Account to make payments when they become due and payable, Lender shall have
the nght 10 adJust the Basic Carrying Costs Monthly Instaliment such that there will be sufficient
funds to make such payments.

"“B.a's'i'e-Ceirrvi'ng Costs Sub-Account” shall mean the Sub-Account of the Central Account
established pufsuémt to Section 5.02 into which the Basic Carrying Costs Monthly Installments
shall be dep051ted '

“Borrower” shall mean Borrower named herein and any successor to the obligations of
Borrower. :

“Borrower Account shall mean an Eligible Account maintained in the name of
Borrower. L

“Business Day” shall mean any day other than (a) a Saturday or Sunday, or (b) a day on
which banking and savings and-loan-institutions in the State of New York or the State of North
Carolina are authorized or obligated by law or executive order to be closed, or at any time during
which the Loan is an asset of a Securitization, the cities, states and/or commonwealths used in
the comparable definition of “Business Day in the Securitization documents.

“Capital_Expenditures” shall mean. for any period, the amount expended for items
capitalized under GAAP including expendltures for bulldlng improvements or major repairs,
leasing commissions and tenant improvements. :

“Cash Expenses” shall mean for any penod the operahng expenses for the Property as
set forth in an Approved Annual Budget to the extent that such expenses are actually incurred by
Borrower minus payments into the Basic Carrying Costs Sub-Account, the Debt Service
Payment Sub-Account, the Reletting Reserve Sub-Account and the Recurring Replacement
Reserve Sub-Account. S

“Central Account” shall mean an Eligible Account, mamtamed at the Bank, in the name
of Lender or its successors or assigns (as secured party) as may be de51gnated by Lender.

“Closing Date” shall mean the date of the Note.

“Code” shall mean the Internal Revenue Code of 1986, as amen'ded' and as. it may be
further amended from time to time, any successor statutes thereto, and apphcable U.S.
Department of Treasury regulations issued pursuant thereto. L

“Condemnation Proceeds” shall mean all of the proceeds in respect of any Ta.kmg or
purchase in lieu thereof. R

“Contractual Obligation” shall mean, as to any Person, any provision of an"y". s'e'.cli.r'ity
1ssued by such Person or of any agreement, instrument or undertaking to which such Person 1s-a
party or by which it or any of the property owned by it is bound. :
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o - ““Control” means, when used with respect to any specific Person, the possession, directly

oL 1nd1rectly, of the power to direct or cause the direction of the management and policies of such
~Person ‘whether through ownership of voting securities, beneficial interests, by contract or
otherwme The definition is to be construed to apply equally to variations of the word “Control”
1nclud1ng Controlled ” “Controlling” or “Controlied by.”

’ _“_@”_ sha_.l-t ‘mean “The Consumer Price Index (New Series) (Base Period 1982-84=100)
(all items for all urban consumers)” issued by the Bureau of Labor Statistics of the United States
Department of Labor (the “Bureau”). If the CPI ceases to use the 1982-84 average equaling 100
as the basis of calculation, or if a change is made in the term, components or number of items
contained in said index, orif the index is altered, modified, converted or revised in any other
way, then the index shall-be adjusted to the figure that would have been arrived at had the change
in the manner of computing-the index in effect at the date of this Security Instrument not been
altered. If at any time during. the term of this Security Instrument the CPI shall no longer be
published by the Bureau, then any comparable index issued by the Bureau or similar agency of
the United States issuing 51m11ar 1nd1ces shall be used in lieu of the CPI.

“Cross-collaterahzed Mortg@ge_ shall mean each mortgage, deed of trust, deed to secure
debt, security agreement, assignment of rents and fixture filing as originally executed or as same
may hereafter from time to time bé supplemented, amended, modified or extended by one or
more indentures supplemental thereto,.grén@ed by Borrower to Lender as security for the Note.

“Cross-collateralized Property” shall mean each parcel or parcels of real property
encumbered by a Cross-collateralized Mortgage as identified on Exhibit G-1 to G-3 attached
hereto and made a part hereof; provided, however, at such time, if any, that a
Cross-collateralized Mortgage is released by Lender, the property which was encumbered by
such Cross-collateralized Mortgage shall no long’ef-constitute a Cross—collateralized Property.

“Current Month” shall mean the period from the eleventh (11" day of each month
through and including the tenth (1 0" day of the followmg month

“Debt” shall have the meaning set forth in the Recitals hereto

“Debt_Service Coverage™ shall mean the quotient obtained by dividing Adjusted Net
Cash Flow for all of the Cross-collateralized Properties for the specified period by the sum of the
aggregate payments of interest and principal due for such speciﬁed period” under the Note
(determined as of the date the calculation of Debt Service Coverage 15 requlred or requested
hereunder).

“Debt Service Payment Sub-Account” shall mean the Sub-Aoeoun"[: "of the Central
Account established pursuant to Section 5.02 hereof into which the Requlred Debt Serv1ce
Payment shall be deposited. :

“Default” shall mean any Event of Default or event which would constitute an Event of
Default if all requirements in connection therewith for the giving of notice, the lapse of tune and

the happening of any further condition, event or act, had been satisfied.

M
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o " “Default Rate” shall mean the lesser of (a) the highest rate allowable at law and (b) five
N _.percent (5%) above the interest rate set forth in the Note.

S “Default Rate Interest” shall mean, to the extent the Default Rate becomes applicable,
intetest in gxcess of the interest which would have accrued on (a) the Principal Amount and (b)
any accrued but unpa1d interest, if the Default Rate was not applicable.

“Development Laws” shall mean all applicable subdivision, zoning, environmental
protection, wetlands p__rotectlon or land use laws or ordinances, and any and all applicable rules
and regulations of any Governmental Authority promulgated thereunder or related thereto.

“Eligible Account” shall mean a segregated account which is either (a) an account or
accounts maintained with.a federal or state chartered depository institution or trust company the
long term unsecured debt-obligations of which are rated by each of the Rating Agencies (or, if
not rated by Fitch, Inc. (“Fiteh™), otherwise acceptable to Fitch, as confirmed in writing that such
account would not, in and of itself, result in a downgrade, qualification or withdrawal of the then
current ratings assigned to. any certificates issued in connection with a Securitization) in its
second highest rating category at all times (or, in the case of the Basic Carrying Costs Escrow
Account, the long term unsecured debt obligations of which are rated at least “AA” (or its
equivalent)) by each of the Rating Agencies (or, if not rated by Fitch, otherwise acceptable to
Fitch, as confirmed in writing that’such account would not, in and of itself, result in a
downgrade, qualification or withdrawal of the then current ratings assigned to any certificates
issued in connection with a Securitization) or, if the funds in such account are to be held in such
account for less than thirty (30) days, the short term obligations of which are rated by each of the
Rating Agencies (or, if not rated by Fitch, 0therw1se acceptable to Fitch, as confirmed in writing
that such account would not, in and of itself, result in a downgrade, qualification or withdrawal
of the then current ratings assigned to any certificates issued in connection with a Securitization)
in its second highest rating category at all times or-(b) a segregated trust account or accounts
maintained with a federal or state chartered depository: institution or trust company acting in its
fiduciary capacity which, in the case of a state chartered dep051t0ry institution is subject to
regulations substantially similar to 12 C.F.R. § 9.10(b), having-in- either case a combined capital
and surplus of at least $100,000,000 and subject to supervision or examination by federal and
state authority, or otherwise acceptable (as evidenced by a wriiten confirmation from each Rating
Agency that such account would not, in and of itself, cause a‘downgrade, qualification or
withdrawal of the then current ratings assigned to any certificates jssued in connection with a
Securitization) to each Rating Agency, which may be an account mamtamc;d by Lender or its
agents. FEligible Accounts may bear interest. The title of each Eligiblé Account shall indicate
that the funds held therein are held in trust for the uses and purposes set forth herem

“Engineer” shall have the meaning set forth in Section 3.04(b)(i) hereof

“Engineering Escrow Account” shall mean an Escrow Account estabhshed and
maintained pursuant to Section 5.12 hereof relating to payments for any Reqmred Engmeenng
Work. . i

“Engineering Report” shall mean the engineering report for the Property and any ”
supplements or updates thereto, previously delivered to Lender in connection with the Loan, .~
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~ “Environmental Problem” shall mean any of the following:

(a) the presence of any Hazardous Material on, in, under, or above all or any
pom(m of the Property;

: (b) the release or threatened release of any Hazardous Material from or onto
- the _Prqpegty,_
(c) .ﬂlf} violation or threatened violation of any Environmental Statute with
respect to the Property; or
(@ tﬁc_ failure to obtain or to abide by the terms or conditions of any permit or

approval required under any Environmental Statute with respect to the Property.

A condition described "abrb__v@._ shall be an Environmental Problem regardless of whether or not any
Governmental Authority has taken any action in connection with the condition and regardless of
whether that condition was.in-existence on or before the date hereof.

“Environmental Report” shiﬂ_.l mean-the environmental audit report for the Property and
any supplements or updates thereto, previously delivered to Lender in connection with the Loan.

“Environmental Statute™ shall mean f'iny"" federal, state or local statute, ordinance, rule or
regulation, any judicial or adrnlmstratwe order (whether or not on consent) or judgment
applicable to Borrower or the Property mcludlng, without limitation, any judgment or settlement
based on common law theories, and any provisions et condition of any permit, license or other
authorization binding on Borrower relating to (a) the- protectlon of the environment or the health
of persons (including employees) from actual or potentlal exposure (or effects of exposure) to
any actual or potential release, discharge, disposal or emission (whether past or present) of any
Hazardous Materials or (b) the manufacture, processing; distribution, use, ireatment, storage,
disposal, transport or handling of any Hazardous Materials, including, but not limited to, the
Comprehensive Environmental Response, Compensation .and . Liability Act of 1980
(“CERCLA™), as amended by the Superfund Amendments and-Reauthorization Act of 1986, 42
U.S.C. §9601 et seq., the Solid Waste Disposal Act, as amended by the Resource Conservation
and Recovery Act of 1976, as amended by the Solid and Hazardous Waste:Amendments of 1984,
42 U.S.C. §6901 et seq., the Federal Water Pollution Control “Act,.as.amended by the Clean
Water Act of 1977, 33 U.S.C. §1251 et seq., the Toxic Substances Control ‘Act of 1976, 15
U.S.C. §2601 et seq., the Emergency Planning and Community Right-to-Know Act of 1986, 42
U.S.C. §1101 et seq., the Clean Air Act of 1966, as amended, 42 U‘.'S':Cz-'§?4_0'1 et seq., the
National Environmental Policy Act of 1975, 42 U.S.C. §4321, the Rivers-"c__l;nd'Harbors Act of
1899, 33 U.S.C. §401 et seq., the Endangered Species Act of 1973, as amended, 16 U.S.C. §1531
et seq., the Occupational Safety and Health Act of 1970, as amended, 29 U.S.C.'§651 et seq., and
the Safe Drinking Water Act of 1974, as amended, 42 U.S.C. §300(f) et s __q_ and all rules
regulations and guidance documents promuigated or published thereunder. ) _ .

“Equipment™ shall have the meaning set forth in granting clause (d) of thls Secunty =
Instrument. _
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L -“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended

from tlme to time, and the regulations promulgated thereunder. Section references to ERISA are
{0 ERISA, as in effect at the date of this Security Instrument and, as of the relevant date, any

subsequent “provisions of ERISA, amendatory thereof, supplemental thereto or substituted
therefer '

- “ERISA Affiliate” shail mean any corporation or trade or business that is a member of
any group of organlzatlons (a) described in Section 414(b} or (c) of the Code of which Borrower
or Guarantor-is- a. member and (b) solely for purposes of potential liability under Section
302(c)(11) of ERISA" and Section 412(c)(11) of the Code and the lien created under Section
302(f) of ERISA and Section 412(n) of the Code, described in Section 414(m) or (o) of the Code
of which Borrower or Guarantor is a member.

“Escrow Account” shall ‘mean each of the Engineering Escrow Account, the Basic
Carrying Costs Escrow Account, the Recurring Replacement Reserve Escrow Account, the
Reletting Reserve Escrow Account, the Outstanding TILC Escrow Account, the Old Navy
Escrow Account and the Operation and Maintenance Expense Escrow Account, each of which
shall be an Eligible Account or book entry sub-account of an Eligible Account.

“Event of Default” shall have the rrieaning set forth in Section 13.01 hereof.

“Extraordinary Expense” shall mean an extraordinary operating expense or capital
expense not set forth in the Approved Annual Budget or allotted for in the Recurring
Replacement Reserve Sub-Account or the'-Re_Ietting Reserve Sub-Account.

“Fiscal Year” shall mean the twelve (1__2)"_''n'it)'nﬂri:= period commencing on January 1 and
ending on December 31 during each year of the term of this Security Instrument, or such other
fiscal year of Borrower as Borrower may select from tlme to. tlme with the prior written consent
of Lender. S :

“Fixtures” shall have the meaning set forth in grantmg clause (d) of this Security
Instrument.

“Force Majeure” shall mean strikes, lockouts, labor disputes, acts of God, governmental
restrictions, regulations or controls, enemy or hostile governmental actions, terrorist acts, civil
commotion, insurrection, revolution, sabotage or fire or other casualty or other ¢vents beyond the
reasonable control of Borrower and/or its Affiliates, but Borrower’s and/or its Affiliates’ lack of
funds in and of itself shall not be deemed a cause beyond the control” of Borrower and/or its
Affiliates. S

“GAAP” shall mean generally accepted accounting principles in the Umted States of
Ammerica, as of the date of the applicable financial report, consistently applied. - -

“General Partner” shall mean, if Borrower is a partnership, each general partner of
Borrower and, if Borrower is a limited liability company, ecach managing member of Borrower__. _
and 1n cach case, if applicable, each general partner or member of such general partner or

L i
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 “Governmental Authority” shall mean, with respect to any Person, any federal or State
government or other political subdivision thereof and any entity, including any regulatory or
“-administrative authority or court, exercising executive, legislative, judicial, regulatory or
administrative or quasi-administrative functions of or pertaining to government, and any
arbitration board or tribunal, in each case having jurisdiction over such applicable Person or such
Person’s property and any stock exchange on which shares of capital stock of such Person are
listed or admztted for trading.

“Guarantor shall mean any Person guaranteeing, in whole or in part, the obligations of
Borrower under the Loan Documents.

“Guarantjzs.s shall mean that certain Guaranty executed and delivered by Prime Outlets
Acquisition Group LLC, dated as of the date hereof.

“Hazardous Material” shall mean any flammable, explosive or radioactive materials,
hazardous materials or wastes, hazardous or toxic substances, pollutants, asbestos or any material
containing asbestos, molds, spores-and fungus which may pose a risk to human health or the
environment or any other substance or materlal as defined in or regulated by any Environmental
Statutes. : :

“Impositions™ shall mean all taxes .(including, without limitation, all real estate, ad
valorem, sales (including those imposed on-lease rentals), use, single business, gross receipts,
value added, intangible, transaction,privilege or license or similar taxes), assessments
(including, without limitation, all assessments for public improvements or benefits, whether or
not commenced or completed prior to the date hereof and whether or not commenced or
completed within the term of this Security Instrument), ground rents, water, sewer or other rents
and charges, excises, levies, fees (including, “without’ limitation, license, permit, inspection,
authorization and similar fees), and all other governmental charges, in each case whether general
or special, ordinary or extraordinary, or foreseen or unforeseen, of every character in respect of
the Property and/or any Rent (including all interest and penalties thereon), which at any time
prior to, during or in respect of the term hereof may be assessed or-imposed on or in respect of or
be a lien upon (a) Borrower (including, without limitation, all franchise, single business or other
taxes imposed on Borrower for the privilege of doing business in the jurisdiction in which the
Property or any other collateral delivered or pledged to Lender in connection with the Loan is
located) or Lender, (b) the Property or any part thereof or any Rent's therefrom or any estate,
right, title or interest therein, or (¢) any occupancy, operation, use or possession of, or sales from,
or activity conducted on, or in connection with the Property, or any part thereof, of the leasing or
use of the Property, or any part thereof, or the acquisition or financing of the acquismon of the
Property, or any part thereof, by Borrower. o :

“Improvements” shall have the meaning set forth in granting clause (b) -o'f_:this. Security
Instrument. R

“Indemnified Parties” shall have the meaning set forth in Section 12.01 herééf.}s.

“Independent” shall mean, when used with respect to any Person, a Person who (a)is in"
fact independent, (b) does not have any direct financial interest or any material indirect ﬁna.n(:lal

.

Skaglt County Auditor
122912006 Page 14 of 132 3:16PM

NY:989563.7



* intefest in Borrower, or in any Affiliate of Borrower or any constituent partner, shareholder,
- _member or beneficiary of Borrower, (c) is not connected with Borrower or any Affiliate of
- Bofrower-‘or any constituent partner, sharecholder, member or beneficiary of Borrower as an
officer; ‘employee, promoter, underwriter, trustee, partner, director or person performing similar
functlons and (d) is not a member of the immediate family of a Person defined in (b) or (c¢)
above

="’I'r.ri't'ifail _Ehg’ihcering Deposit™ shall equal the amount set forth on Exhibit B attached
hereto and made.a part hereof.

“Initial O_utsfa;.ﬂd.ing TILC Reserve Deposit” shall equal the amount set forth on Exhibit B
attached hereto and made a part hereof.

“Initial ReIettigg;I.{c'é.erve_' Deposit” shall equal the amount set forth on Exhibit B attached
hereto and made a part hereof.

“Initial Recurring Reserve Déposit” shall equal the amount required to be deposited by
Borrower into the Recurring Replacement Reserve Escrow Account on the Closing Date as set
forth on Exhibit B. .

“Insolvency Opinion” shall have the meamng set forth in Section 2.02(g)(xix) hereof.

“Institutional Lender” shall mean any of the following Persons: (a)any bank, savings
and loan association, savings institution, trust company or national banking association, acting
for its own account or in a fiduciary capacity, (b) any charitable foundation, (c) any insurance
company or pension and/or annuity company, (d) any frdtemal benefit society, (e} any pension,
retirement or profit sharing trust or fund within the meamng of Title I of ERISA or for which any
bank, trust company, national banking association or-investment adviser registered under the
Investment Advisers Act of 1940, as amended, is acting as trustee or agent, (f) any investment
company or business development company, as defined in the Investment Company Act of 1940,
as amended, (g)any small business investment company- licensed under the Small Business
Investment Act of 1958, as amended, (h) any broker or de'a_l.ei'_:__ registered under the Securities
Exchange Act of 1934, as amended, or any investment adviser registered under the Investment
Adviser Act of 1940, as amended, (i) any government, any-public_employees’ pension or
retirement system, or any other government agency supervising the investment of public funds,
or (j) any other entity all of the equity owners of which are Institutional Lenders; provided that
each of said Persons shall have net assets in excess of $1,000,000,000 and a net worth in excess
of $500,000,000, be in the business of making commercial mortgage loans, secured by propertics
of like type, size and value as the Property and have a long term credit ratmg Wthh is not less
than “BBB-" (or its equivalent) from the Rating Agency. o

“Insurance Proceeds™ shall mean all of the proceeds received under the i msurance pollc:les
required to be maintained by Borrower pursuant to Article Il hereof. = : -

“Insurance Requirements™ shall mean all terms of any insurance policy reqiii’fed__f.by:':t_l_{is___-

Security Instrument, all requirements of the issuer of any such policy, and all regulations and

then current standards applicable to or affecting the Property or any use or condition thereof

s LT
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- Wthh may, at any time, be recommended by the Board of Fire Underwriters, if any, having

: ]uIlSdlCtIOIl over the Property, or such other Person exercising similar functions.
| “Interest Rate” shall have the meaning set forth in the Note.

. "‘Late Charg shall have the meaning, subject to the provisions of Section 21.02(g)
hereof, set forth in Sectlon 13.09 hereof.

“Leases” shall have the meaning set forth in granting clause (f) of this Security
Instrument. :

“Legal Requiremerit” shall mean as to any Person, the certificate of incorporation,
by-laws, certificate of limited partnership, agreement of limited partnership or other organization
or governing documents of such Person, and any law, statute, order, code, ordinance, judgment,
decree, injunction, treaty; rule or regulation (including, without limitation, Environmental
Statutes, Development Laws and Use Requirements) or determination of an arbitrator or a court
or other Governmental Authorlty and all covenants, agreements, restrictions and encumbrances
contained in any instruments, in each case applicable to or binding upon such Person or any of its
property or to which such Person or an_y__.o_f its property is subject.

“Lender” shall mean the Lendernamed herein and its successors or assigns.

“Loan” shall have the meaninéu setforth in the Recitals hereto.

“Loan Amount” shall have the me;;n.ing set forth 1n the Recitals hereto.

“Loan Documents” shall mean this Seciiﬁinns&ﬁtnent the Note, the Assignment, and

any and all other agreements, instruments, certificates or documents executed and delivered by
Borrower or any Affiliate of Borrower in connection w1th the Loan

“Loan Year” shall mean each 365 day period (0r._36_6 _day :penod if the month of February
in a leap year is included) commencing on the first day of the thonth following the Closing Date
(provided, however, that the first Loan Year shall also include the period from the Closing Date
to the end of the month in which the Closing Date occurs). .

“Loss Proceeds™ shall mean, collectively, all Insurance Proceeds and all Condemnation
Proceeds.

“Major Space Lease” shall mean any Space Lease of a tenant or Aﬁ'iliéi’te of such tenant
where such tenant or such Affiliate leases, in the aggregate, in excess of 6, 000 square feet

“Management Agreement” shall have the meaning set forth in Sectlon 7 02 hereof

“Manager” shall mean Borrower and any other Person, other than Borrower Wthh
manages the Property on behalf of Borrower. : S

“Manager Certification™ shall have the meaning set forth in Section 2.09 hereof.

W
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© 7 -“Material Adverse Effect” shall mean any event or condition that has a material adverse
'.-effect on (a) the Property, (b) the business, profits, management, operations or condition
' (ﬁnanCIal or otherwise) of Borrower, (¢) the enforceability, validity, perfection or priority of the
lien or security interest of any Loan Document or (d) the ability of Borrower to perform any
matenal obhgatlons under any Loan Document.

E “-Maturity.’?,’when used with respect to the Note, shall mean the Maturity Date set forth in
the Note, 43 same may be extended in accordance with the Note, or such other date pursuant to
the Note on which the final payment of principal, and premium, if any, on the Note becomes due
and payable as therein or herein provided, whether at Stated Maturity or by declaration of
acceleration, or otherwise.: -

“Maturity Date” :éh:;i_ll mean the Maturity Date set forth in the Note.

“Minimum Manager Credentials™ shall mean (i) the employment of a senior executive
who has the responsibility for oversight of the Property and has at least seven (7) years’
experience in the management.of outlet shopping centers and (ii) the management of not less
than five (5) outlet shopping center properties (excluding the Cross-collateralized Properties)
having an aggregate leasable square footage of not less than the lesser of (a) one million leasable
square feet and (b) five (5) times the leasable square feet of the Property.

“Multiemployer Plan” shall mean -a__multlemployer plan defined as such in Section 3(37)
of ERISA to which contributions have b__ee_n, or were required to have been, made by Borrower,
Guarantor or any ERISA Affiliate and which is covered .by Title IV of ERISA.

“Net Capital Expenditures” shall mean for” any penod the amount by which Capital
Expenditures during such period exceeds reimbursements for such items during such period from
any fund established pursuant to the Loan Documents.. -~

“Net Operating Income”™ shall mean in each FlScal Year or portion thereof during the
term hereof, Operating Income less Operating Expenses: g

“Net Proceeds” shall mean the excess of (a)(i) the: purchase price (at foreclosure or
otherwise) actually received by Lender with respect to the Property. as a result of the exercise by
Lender of its rights, powers, privileges and other remedies aftet the occtirrence of an Event of
Default, or (i) in the event that Lender (or Lender’s nominee) is the purchaser at foreclosure by
credit bid, then the amount of such credit bid, in either case, over-(b).all costs and expenses,
including, without limitation, all attorneys’ fees and disbursements and any brokerage fees, if
applicable, incurred by Lender in connection with the exercise of such remedles, mcludmg the
sale of such Property after a foreclosure against the Property.

“Note” shall have the meaning set forth in the Recitals hereto.
“OFAC List” means the list of specially designated nationals and blocked p'er_SQnS'.s_ubj'eét

to financial sanctions that is maintained by the U.S. Treasury Department, Office of Foreign -
Assets Control and accessible through the internet website www.treas.gov/ofac/tl 1sdn.pdf. ~
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T ““Officer’s Certificate” shall mean a certificate delivered to Lender by Borrower which is
_.-s1gned on. behalf of Borrower by an authorized representative of Borrower which states that the
'---"1tems set. forth in such certificate are true, accurate and complete in all respects.

“Old Navv Reserve Escrow Account” shall mean an Escrow Account established and
mamtalned pursuant to Section 5.15 hereof.

“Operatmg Expenses” shall mean, in each Fiscal Year or portion thereof during the term
hereof, all-expenses “directly attributable to the operation, repair and/or maintenance of the
Property including; w_ith_but limitation, (a) Impositions, (b) insurance premiums, (¢} management
fees, whether or not actually paid, equal to the greater of the actual management fees or expenses

and four percent (4%) of annual “base” or “fixed” Rent due under the Leases and (d) costs
attributable to the operation, repalr and maintenance of the systems for heating, ventilating and
air conditioning the Improvements.and actually paid for by Borrower. Operating Expenses shall
not include interest, pnnc:lpal and premium, if any, due under the Note or otherwise in
connection with the Debt, income taxes, Capital Expenditures, any non-cash charge Of expense
such as depreciation, amortization or any item of expense otherwise includable in Operating
Expenses which is paid directly by any tenant except real estate taxes paid directly to any taxing
authority by any tenant or COntrlbutlons by Borrower to any reserve funds required under the
Loan Documents.

“Operating Income” shall mean, in each Fiscal Year or portion thereof during the term
hereof, all revenue derived by Borrower arising from the Property including, without limitation,
rental revenues (whether denominated as: basic rent, additional rent, escalation payments,
electrical payments or otherwise) and other fees and-charges payable pursuant to Leases or
otherwise in connection with the Property, and the proceeds of business interruption, rent or
other similar insurance. Operating Income shall not include (a) Insurance Proceeds (other than
proceeds of rent, business interruption or other ‘similar-insurance allocable to the applicable
period) and Condemnation Proceeds (other than Condemnation Proceeds arising from a
temporary taking or the use and occupancy of all or part of the applicable Property atlocable to
the applicable period), or interest accrued on such Condemnation Proceeds, (b) proceeds of any
financing, (c) proceeds of any sale, exchange or transfer of the Property or any part thereof or
interest therein, (d) capital contributions or loans to Borrower or an Affiliate of Borrower, ()
any item of income otherwise includable in Operating Income but paid directly by any tenant to a
Person other than Borrower except for real estate taxes paid directly to any taxing authority by
any tenant, (f) any other extraordinary, non-recurring revenues, (g) Rent pald by ot on behalf of
any lessee under a Space Lease which is the subject of any proceedmg or action relating to its
bankruptcy, reorganization or other arrangement pursuant to the Bankruptey Code or any similar
federal or state law or which has been adjudlcated a bankrupt or insolvent unléss such Space
Lease has been affirmed by the trustee in such proceeding or action, (h): Rent pald by or on
behalf of any lessee under a Space Lease the demised premises of which are not occupied either
by such lessee or by a sublessee thereof unless the lessee thereunder has a long<term unsecured
debt rating of not less than “BBB+" (or its equivalent) from the Rating Agency, (i) Rent pa1d by
or on behalf of any lessee under a Space Lease in whole or partial consideration for the
termination of any Space Lease, (j) rent paid by or on behalf of lessees under month-to-m(_m_th L
Space Leases for lessees which have been in occupancy for less than six (6) months, (k) rent p';iid
by or on behalf of any lessee under a Space Lease that is more than thirty (30} dave in arrane v 0
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' .its obligations under such Space Lease, (1) Rents paid by or on behalf of lessees who have given
_notice that they will be vacating the premises demised under their respective Space Leases more
"than. thlrty (30) days prior to the stated expiration date set forth in such Space Leases, or (m)
saleq_ tax rebates from any Governmental Authority.

i ;_“Operaf'tion and Maintenance Expense Escrow Account” shall mean the Escrow Account
maintained pursuant to Section 5.09 hereof relating to the payment of Operating Expenses
{exclusive 'of _B'a'si:c:' Carrying Costs).

“Operation-and Maintenance Expense Sub-Account” shall mean the Sub-Account of the
Central Account cstablished pursuant to Section 5.02 hereof into which sums allocated for the
payment of Cash Expenses Net Capital Expenditures and approved Extraordinary Expenses
shall be deposited.

"Outstanding TILC ..Esér'ow:Account" shall mean an Escrow Account established and
maintained pursuant to Section 5.14 relating to any outstanding tenant allowance under existing
Leases and initially funded with the Initial Outstanding TILC Deposit.

"Qutstanding TILC Sub-Accoun't'"":ﬁéhall mean the Sub-Account of the Central Account
established pursuant to Section 5 02 hereof 1nt0 which the Initial Outstanding TILC Reserve
Deposit shall be deposited. :

“Pad OQwners” shall mean any owner of any fee interest in property contiguous to or
surrounded by the Property who has entered into or is subject to a reciprocal easement agreement
or other agreement or agreements with Borrower either (a) in connection with an existing or
potential improvement on such property or (b) r_c;la_tmg to-or affecting the Property.

“Payment Date” shall have the meaning set 'fort'}'i;i'n' the Note

“PBGC™ shall mean the Pension Benefit Guaranty Corporatlon established under ERISA,
or any successor thereto. .

“Permitted Encumbrances™ shall have the meaning set forth in Sectlon 2.05(a) herecof.

“Person” shall mean any individual, corporation, lnmted habﬂlty company, partnership,
joint venture, estate, trust, unincorporated association, any federal; state, county or municipal
government or any bureau, department or agency thereof and any ﬁduc1ary actlng in such
capacity on behalf of any of the foregoing. o ny

“Plan” shall mean an employce benefit or other plan established or maintained by
Borrower, Guarantor or any ERISA Affiliate during the five-year period ended prior to the date
of this Security Instrument or to which Borrower, Guarantor or any ERISA Affiliate makes, is
obligated to make or has, within the five year period ended prior to the date of this. Security
Instrument, been required to make contributions (whether or not covered by Title TV. of ERISA

Plan.
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© .+ 7 “Premises” shall have the meaning set forth in granting clause (a) of this Security
-Ins-tti-m'nent

) “Prmcmal Amount” shall mean the Loan Amount as such amount may be reduced from
timé to time pursuant to the terms of this Security Instrument, the Note or the other Loan
Documents. . -

“Pro-"F_ofﬁ*xa' N_et Operating Income™ shall mean Pro-Forma Operating Income less Pro-
Forma Operating Expehses.

“Pro- Forma Oneratmg Expenses” shall mean projected aggregate annualized Operating
Expenses for all. of the Cross-collateralized Properties based on a trailing twelve (12)-month
period as reasonably ad]_usted by Lender to take into account, among other things, anticipated
increases or decreases.in Operating Expenses.

“Pro-Forma Operating Income” shall mean the lesser of (i) projected aggregate Operating
Income for the Cross-collateralized Properties for the immediately subsequent 12-month period
and (ii) actual aggregate Operating Income for the Cross-collateralized Properties for the
immediately preceding 12-month period"'as increased by scheduled rent increases set forth in the
Space Leases and rent anticipated from tenants under Space Leases relating to any portlon of the
Premises which was previously not occupled :provided such tenants are then in occupancy
pursuant to Space Leases entered into-in dccordance with the terms of this Security Instrument
and have paid all rents due under the Space Lease without abatement, suspension, deferment,
diminution, reduction or other allowances. for at least one full calendar month, in each case as
determined by Lender based on the most recent rent roll and such other information as is
required to be delivered by Borrower pursuant to Section 2 09 hereof and as reasonably adjusted
by Lender to take into account, among other things, a vacancy factor equal to the greater of (x)
anticipated vacancies for the succeeding 12-month penod and-. (b) actual vacancies during the
immediately preceding 12-month period. : _

“Prohibited Person” means any Person identified '0n the' OFAC List or any other Person
with whom a U.S. Person may not conduct business or transactions by prohibition of Federal law
or Executive Order of the President of the United States of Amenca '

“Property” shall have the meaning set forth in the grantir_;g_"élaﬁseg of this Security
Instrument. 7

“Property Agreements” shall mean all agreements, grants of easements and/or rights-of-
way, reciprocal casement agreements, permits, declarations of covenants, ‘conditions and
restrictions, disposition and development agreements, planned unit dcvel()pment"ag’i'eements
management or parking agreements, party wall agreements or other instruments affectmg the
Property, including, without limitation any agreements with Pad Owners, but ot including any
brokerage agreements, management agreements, service contracts, Space Leases or the Loan
Documents. . :

“Rating Agency” shall mean Standard & Poor’s Ratings Services, Inc., a d1v1310n of The_.

McGraw-Hill Company, Inc. (“Standard & Poor’s™), Fitch, Inc., and Moody’s Investors Service,

Inc. (“Moody’s™), collectively, and any successor to any of them provided, however, that at any o
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- tiﬁle"a_fter a Securitization, “Rating Agency” shall mean those of the foregoing rating agencies
_that from time to time rate the securities issued in connection with such Securitization.

. “Real Estate Taxes” shall mean all real estate taxes, assessments (including, without
l1m1tat10n all. assessments for public improvements or benefits, whether or not commenced or
completed prior to the date hereof and whether or not commenced or completed within the term
of this Security Instrument), water, sewer or other rents and charges, and all other governmental
charges, ‘in each-¢ase whether general or special, ordinary or extraordinary, or foreseen or
unforeseen, of every character in respect of the Property (including all interest and penalties
thereon), which af any time prior to, during or in respect of the term hereof may be assessed or
imposed on or in respect of or be a lien upon the Property or any part thereof or any estate, right,
title or interest therein.

“Realty” shall havethe meaning set forth in Section 2.05(b) hereof.

“Recurring Replaeier'nent E‘iqienditures” shall mean expenditures related to capital repairs,
replacements and improvemetits performed at the Property from time to time.

“Recurring Replacement Monthly. Installment” shall mean the amount per month as set
forth on Exhibit B attached hereto.and made a part hereof.

“Recurring Replacement Reserve Escrow Account” shall mean the Escrow Account
maintained pursuant to Section 5.08 hereof relating to the payment of Recurring Replacement
Expenditures. :

“Recurring Replacement Reserve Sub-Aceeﬁhi”" shall mean the Sub-Account of the
Central Account established pursuant to Section 5.02 hereof into which the Recurring
Replacement Monthly Installment shall be deposited.

“Reletting Expenditures™ shall mean reasonable.; and actual out-of-pocket expenditures
payable to bona-fide third parties incurred by Borrower relating to reletting of space at the
Property and in connection with any brokerage commissions-due and payable, or any
improvements and replacements required to be made by Borrower {or reasonable and actual out-
of-pocket expenditures paid to tenants in connection with any 1mpr0vements and replacements
made by tenants at the Property) under the terms of any Lease to prepare the relevant space for
occupancy by the tenant thereunder. ; o

“Reletting Reserve Escrow Account” shall mean the Escrow Account maintained
pursuant to Section 5.07 hereof relating to the payment of Reletting Expenditu’res"

“Reletting Reserve Monthly Instaliment” shall mean (a) the amount set forth on Exhibit
B attached hereto and made a part hereof plus (b) all sums received by Borrower. in connectlon
with any cancellation, termination or surrender of any Lease, including, without limitation, any
surrender or cancellation fees, buy-out fees, or reimbursements for tenant 1mprovements and
leasing commissions. o
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. “*Reletting Reserve Sub-Account” shall mean the Sub-Account of the Central Account
' _.estabhshed pursuant to Section 5.02 hereof into which the Reletting Reserve Monthly
: ..---Installment shall be deposited.

'. “Rents” shall have the meaning set forth in granting clause (f) of this Security Instrument.

= “Rent Account” shall mean an Eligible Account, maintained at the Bank, in the joint
names of qurower and Lender or its successors or assigns (as secured party) as may be
designated by Lender:.

“Rent Roll’?-s'ﬁajlll'liaye the meaning set forth in Section 2.05 (o) hereof.

“Required Debt Serwce Coverage shall mean a Debt Service Coverage of not less than
1.20:1.0.

“Required Debt Service Payment” shall mean, as of any Payment Date, the amount of
interest and principal then-due.and payable pursuant to the Note, together with any other sums
due thereunder, 1nclud1ng, without limitation, any prepayments required to be made or for which
notice has been given under this- Securlty Instrument, Default Rate Interest and premium, if any,
paid in accordance therewith.

“Required Engineering W(l)r_k”_ . -S’hﬂl mean the immediate engineering and/or
environmental remediation work set forth on Exhibit D attached hereto and made a part hereof.

“Retention Amount” shall have the" nieaning set’forth in Section 3.04(b)(vii) hereof.

“Securities Act” shall mean the Secuntles Act of 1933 as the same shall be amended
from time to time. .

“Securitization™ shall mean a public or private offenng of securities by Lender or any of
its Affiliates or their respective successors and assigns. whlch are collateralized, in whole or in
part, by this Security Instrument. R

“Security Deposit Account” shall have the meaning set fn_;'th in'Séction 5.01 hereof.

“Security Instrument” shall mean this Security Instrument as ‘originally executed or as it
may hereafter from time to time be supplemented, amended, modlﬂed or extended by one or
more indentures supplemental hereto. : :

“Single Purpose Entity” shall mean a corporation, partnership, -joint’ venture, limited
liability company, trust or unincorporated association, which is formed or orgamzed solely for
the purpose of holding, directly, an ownership interest in the Property or .a-general partner
interest in a Person, does not engage in any business unrelated to the Property, does not have any
assets other than those related to its interest in the Property or a general partner interest-in such
Person, or any indebtedness, other than as permitted by this Security Instrument or the other
Loan Documents, has its own separate books and records and has its own accounts, in‘each case -
which are separate and apart from the books and records and accounts of any other Person,, hoI_ds "
itself out as being a Person separate and apart from any other Person and which otherwise .-~
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.séifisﬁes the criteria of the Rating Agency, as in effect on the Closing Date, for a special-purpose
.bankruptey-remote entity.

“Solvent shall mean, as to any Person, that (a) the sum of the assets of such Person, at a
fair valuatlon .exceeds its liabilities, including contingent liabilities, (b) such Person has
sufficient capital with which to conduct its business as presently conducted and as proposed to be
conducted and-(c)-such Person has not incurred debts, and does not intend to incur debts, beyond
its ability to pay such debts as they mature. For purposes of this definition, “debt” means any
liability on‘a-claim, and “claim” means (a) a right to payment, whether or not such right is
reduced to judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed,
undisputed, lega_l,--"'eq_u'i._tab-le_-, secured or unsecured, or (b) a right to an equitable remedy for
breach of performance if such breach gives rise to a payment, whether or not such right to an
equitable remedy is reduced to judgment, fixed, contingent, matured, unmatured, disputed,
undisputed, secured, or unsecured With respect to any such contingent liabilities, such liabilities
shall be computed in accordance with GAAP at the amount which, in Iight of all the facts and
circumstances existing at the time; represents the amount which can reasonably be expected to
become an actual or matured-'l.iabi_l-ity_.

“Space ILeases” shall mean’ any Lease or sublease thereunder (including, without
limitation, any Major Space Lease) or_ any other agreement providing for the use and occupancy
of a portion of the Property as the same may be..-amended renewed or supplemented.

“State™ shall mean any of the states Wthh are members of the United States of America.

“Stated Maturity”, when used w1th respect to the Note or any installment of interest
and/or principal payment thereunder, shall mean the date specified in the Note as the fixed date
on which a payment of principal and/or interest is due _ang.payable.

“Sub-Accounts” shall have the meaning set fenrth "'m' S'e.'c"t'ien 5.02 hereof.

“Substantial Casualty™ shall have the meaning set forth 1n Secnon 3.04(a)(iv) hereof.

“Taking” shall mean a condemnation or taking pursuant to the lawful exercise of the
power of eminent domain. : -

“Transfer” shall mean the conveyance, assignment, sale, mdrtgaging, encumbrance,
pledging, hypothecation, granting of a security interest in, granting of options with respect to, or
other disposition of (directly or indirectly, voluntarily or involuntarily, by operation of law or
otherwise, and whether or not for consideration or of record) all or any portion of any legal or
beneficial interest (a) in all or any portion of the Property; (b} if Borrower or, if Borrower is a
partnership, any General Partner, is a corporation, in the stock of Borrower or any General
Partner; (c) if Borrower is a limited or general partnership, joint venture, lnmted liability
company, trust, nominee trust, tenancy in common or other unincorporated form. of business
association or form of ownership interest, in any Person havmg a legal or beneficial’ ownershlp in
Borrower, excluding any legal or beneficial interest in any constituent limited partner, /if -
Borrower is a limited partnership, or in any non-managing member, if Borrower is a limited -~
liability company, unless such interest would, or together with all other direct or indirect interests
in Borrower which were previously transferred, aggregate 49% or more of the partnership or.
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'“'.m"embership, as applicable, interests in Borrower or would result in any Person who, as of the
_.Closmg Date, did not own, directly or indirectly, 49% or more of the partnership or membership,
_-ds ‘applicable, interests in Borrower, owning, directly or indirectly, 49% or more of the
partnershlp or membership, as applicable, interests in Borrower and excluding any legal or
beneficial interest in any General Partner unless such interest would, or together with all other
direct or indirect interest in the General Partner which were previously transferred, aggregate
49% or more of the partnership or membership, as applicable, interests in the General Partner (or
result in a change 'in-control of the management of the General Partner from the individuals
exercising such control immediately prior to the conveyance or other disposition of such legal or
beneficial interest) and shall also include, without limitation to the foregoing, the following: an
installment sales agreement wherein Borrower agrees to sell the Property or any part thereof or
any interest therein for'a price to be paid in installments; an agreement by Borrower leasing all or
substantially all of the. 'P'ro"perty to one or more Persons pursuant to a single or related
transactions, or a sale, assignment or other transfer of, or the grant of a security interest in,
Borrowet’s right, title and interest in and to any Leases or any Rent; any instrument subjecting
the Property to a condominium regime or transferring ownership to a cooperative corporation;
and the dissolution or termination-of Borrower or the merger or consolidation of Borrower with
any other Person. Notwithstanding the -foregoing, “Transfer™ shall not include (I) a transfer
which would otherwise be a Transfer, pursuant to clause (c¢) above with respect to Borrower and
Prime Outlets Acquisition Company LLC if David Lichtenstein (*Original Principal”™) or one or
more of David Lichtenstein’s family- members or a trust formed for the benefit of such family
member, as provided in clause (III(A) of this sentence, continues to own not less than twenty
percent (20%) of Borrower and Prime Qutlets Acquisition Company LLC (whether directly or
through one or more Persons), if provided all of .the following conditions are satisfied if
(i) written notice of any transfer pursuant to this proviso'is given to Lender together with such
documents relating to the transfer as Lender may reasonably require, (i) control over the
management and operation of the Property is retained directly or indirectly by Original Principal,
(iii) in the event that any Person (a “Principal Transferee”) who does not, as of the Closing Date,
own or Control, directly or indirectly, 49% or more of the partnership or membership, as
applicable, interests in Borrower acquires, directly or 1nd1:rectly, 49% or more of the partnership
or membership, as applicable, interests in Borrower, Lender is furmshed an opinion, in form and
substance and from counsel reasonably satisfactory to Lendér, substantially similar to the
Insolvency Opinion which discusses the substantive non-consolidation of Borrower with the
Principal Transferee, (iv) no such transfer has any adverse effect eithér.on the Single Purpose
Entity status of Borrower under the requirements of any Rating Agency or-on the status of
Borrower as a continuing legal entity liable for the payment of the Debt and the performance of
all other obligations secured hereby, (v) Borrower has delivered a Ietter from each Rating
Agency confirming that any rating issued by the Rating Agency .in connection with a
Securitization will not, as a result of the transfer, be downgraded from the-then current ratings
thereof, qualified or withdrawn, (vi) in the event that any Person (togethet with-its Affiliates)
acquires a twenty percent (20%) or greater interest, directly or indirectly, in Borrower or thére is
a change in Control of Borrower, as a result of such transfer, Lender shall have consented-to such
transfer in its sole and absolute discretion, (II) transfers made by devise or descent or by
operation of law upon the death of a partner, member or shareholder of Borrower or General__-
Partner or any Person owning a direct or indirect legal or beneficial interest in Borrower or -
General Partner if: (i) written notice of any transfer pursuant to this proviso is given to Lender
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“ together with such documents relating to the transfer as Lender may reasonably require, (ii)
- _control over the management and operation of the Property is retained by the Original Principal
~-at all times prior to the death or legal incapacity of the Original Principal and is thereafter
as-su;hegi--by- Persons who are acceptable in all respects to Lender in its sole and absolute
discretion, (iii) no such transfer by the Original Principal will release the respective estate from
any lia‘bility as a Guarantor, and (iv) no such transfer, death or other event has any adverse effect
either on- the Single Purpose Entity status of Borrower under the requirements of any Rating
Agency or on'the status of Borrower as a continuing legal entity liable for the payment of the
Debt and the” perf_ormg_nce of all other obligations secured hereby, nor (III) subject to the
provisions of clauses (1)(i) through (I)(iv) above and provided, that (i) any inter vivos transfer of
all or any portion-of the Property or any inter vivos transfer or issuance of capital stock (or other
ownership interests) in-Borrower or General Partner is made in connection with Original
Principal’s bona fide, good faith estate planning, (ii) Original Principal does not transfer in
excess of 49% of its direct or-indirect ownership interest in Borrower or, if Original Principal
does transfer in excess of 49% of its direct or indirect ownership interests in Borrower, Lender is
furnished an opinion, in form and substance and from counsel reasonably satisfactory to Lender,
substantially similar to the Insolvency Opinion which discusses the substantive non-
consolidation of Borrower with the proposed transferce, and (iii) the Person(s) with Control of
Borrower or the management of-the Property are (x) the same Person(s) who had such Control
and management rights immediatély ' pr'ior to the transfer in question, or (y) reasonably
acceptable to Lender, (A) an inter vivos ot testamentary transfer of all or any portion of the
ownership interest in Borrower to one or more family members of Original Principal or a trust in
which all of the beneficial interest is held by one or more family members of Original Principal
or a partnership, limited liability company; éorporation'or other legal entity in which a majority
of the capital and profits interests are held by one.or more-family members of Original Principal,

or (B) any inter vivos or testamentary transfer'or issuance of capital stock (or other ownership
interests) in the General Partner to one or more family members of Original Principal, a trust in
which all of the beneficial interest is held by one or more. fainily members of Original Principal
or a partnership, limited liability company, corporation or other legal entity in which a majority
of the capital and profits interests are held by one or more family members of Original Principal.
As used herein, “family members” shall include spouses, children and grandchildren. For
purposes of this definition, “Borrower” shall mean mdnndually and/or collectively any of the
limited Liability companies comprising Borrower.

“Trustee” shall mean the Person or Persons identified in thls Securlty Instrument as the
Trustee hereunder and its or their successors and assigns. o -

“UJCC” shall mean the Uniform Commercial Code as in effect from tlme to.time in the
State in which the Property is located. .

“Unscheduled Payments™ shall mean (a) all Loss Proceeds that Borrower has-¢lected-or is
required to apply to the repayment of the Debt pursuant to this Security Instrumént; the Note or
any other Loan Documents, (b) any funds representing a voluntary or 1nvoluntary pnnmpal
prepayment and (c) any Net Proceeds. :

“Use Requirements” shall mean any and all building codes, permits, certificates of
occupancy or compliance, laws, regulations, or ordinances (including, without limitation, health, .~
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e pollﬁfi;on, fire protection, medical and day-care facilities, waste product and sewage disposal

"_.=reg-u13tiqn,s), restrictions of record, easements, reciprocal easements, declarations or other
- agreements affecting the use of the Property or any part thereof.

'EQW'e'lfd're Plan” shall mean an employee welfare benefit plan as defined in Section 3(1) of
ERISA established or maintained by Borrower, Guarantor or any ERISA Affiliate or that covers
any current or former employee of Borrower, Guarantor or any ERISA Affiliate.

“Work” shall have the meaning set forth in Section 3.04(a)(i) hereof.

B ARTICLE 1. REPRESENTATIONS, WARRANTIES
- ~ AND COVENANTS OF BORROWER

Section 2.01. Payment of Debt. Borrower will pay the Debt at the time and in the
manner provided in the Note and the other Loan Documents, all in lawful money of the United
States of America in immediately available funds.

Section 2.02. Represwe'ntétions' Warrantics and Covenants of Borrower. Borrower
represents, warrants and covenants to Lender

(a) Orgamzanon and Authorlty Borrower (i) is a limited liability company,
general partnership, limited partnership or corporation, as the case may be, duly organized,
validly existing and in good standing uiider the laws of the jurisdiction of its formation, (ii) has
all requisite power and authority and all’ necessary licenses and permits to own and operate the
Property and to carry on its business as' now conducted and as presently proposed to be
conducted and (iii) is duly qualified, authorized to do business and in good standing in the
jurisdiction where the Property is located and in each other jurisdiction where the conduct of its
business or the nature of its activitics makes such quahﬁcatlon necessary. If Borrower is a
limited liability company, limited partnership or general partnershlp, each general partner or
managing member, as applicable, of Borrower which is a corporation is duly organized, validly
existing, and in good standing under the laws of the jurisdiction of its incorporation.

(b) Power. Borrower and, if applicable, each Gene-i'a;l Partner has full power
and authority to execute, deliver and perform, as applicable, the Loan Documents to which it is a
party, to make the borrowings thereunder, to execute and deliver the Note'and to grant to Lender
a first lien on and security interest in the Property, subject only to the Permltted Encumbrances

(©) Authorization of Borrowing. The execution, dehvery and performance of
the Loan Documenis to which Borrower is a party, the making of the borrovnngs thereunder, the
execution and delivery of the Note, the grant of the liens on the Property pursuant 'to the Loan
Documents to which Borrower is a party and the consummation of the Loan are within the
powers of Borrower and have been duly authorized by Borrower and, if applicable, the General
Partners, by all requisite action (and Borrower hereby represents that no approval or action of
any member, limited partner or shareholder, as apphcable of Borrower is required.to authorize
any of the Loan Documents to which Borrower is a party other than such approval or action that_.-
has already been granted or taken) and will constitute the legal, valid and binding obligation.of .~
Borrower, enforceable against Borrower in accordance with their terms, except as enforcement
may be stayed or limited by bankruptcy, insolvency or similar laws affecting the enforcement of . =
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* creditors’ rights generally and by general principles of equity (whether considered in proceedings
- _dt-law or in equity) and will not (i) violate any provision of its partnership agreement or
~partnership certificate or certificate of incorporation or by-laws, or operating agreement, or
articles of organization, as applicable, or, to its knowledge, any law, judgment, order, rule or
regulatlon of any court, arbitration panel or other Governmental Authority, domestic or forelgn
or other Person affecting or binding upon Borrower or the Property, or (ii) violate any provision
of any indenture; agreement, mortgage, deed of trust, contract or other instrument to which
Borrower or, if apphcable any General Partner is a party or by which any of their respective
property, assets or.revénues are bound, or be in conflict with, result in an acceleration of any
obligation or a breach of or constitute (with notice or lapse of time or both) a default or require
any payment or prepayment under, any such indenture, agreement, mortgage, deed of trust,
contract or other instrument, or ({ii) result in the creation or imposition of any lien, except those
in favor of Lender as provideéd in the Loan Documents to which it is a party.

(d) Consent. Neither Borrower nor, if applicable, any General Partner, is
required to obtain any consent, approval or authorization from, or to file any declaration or
statement with, any Governmental-Authority or other agency in connection with or as a condition
to the execution, delivery or performance-of this Security Instrument, the Note or the other Loan
Documents which has not been so '-obtain'ed-or filed.

(e) Intenticnally Deleted

(H Other Agreements Borrower is not a party to nor is otherwise bound by
any agreements or instruments which, individually or in the aggregate, are reasonably likely to
have a Material Adverse Effect. Neither Borrower tor, if applicable, any General Partner, is in
violation of its organizational documents or other restriction or any agreement or instrument by
which it is bound, or any judgment, decree, wtit, injunction, order or award of any arbitrator,
court or Governmental Authority, or any Legal Requirement, in each case, applicable to
Borrower or the Property, except for such v101at10ns that would not, 1nd1v1dually or in the
aggregate, have a Material Adverse Effect. : -

(2) Maintenance of Existence. Borrower and 1f apphcable General Partner at
all times since their formation have been duly formed and ex1st1ng and:shall preserve and keep in
full force and effect their existence as a Single Purpose Entity. - :

(i)  Borrower and, if applicable, General Partner, at all times since their
organization have complied, and will continue to comply,’ with .the . provisions of its
certificate and agreement of partnership or certificate of 1nc0rporat10n and by-laws or
articles of organization and operating agreement, as applicable,- and’ the laws of its
jurisdiction of organization relating to partnerships, corporations. or- hmlted 11ab111ty
companics, as applicable. O .

(i1i)  Borrower and, if applicable, General Partner have done br ':ca,lis.éd tf) be
done and will do all things necessary to observe organizational formalities and preserve

their existence and each Borrower and, if applicable, General Partner will not.amend, .
modify or otherwise change the certificate and agreement of partnership or certificate-of

incorporation and by-laws or articles of organization and operating agreement, as
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~ applicable, or other organizational documents of Borrower and, if applicable, General
~ . Partner without the prior written consent of Lender.

.+ .. (iv)  Borrower and, if applicable, General Partner, have at all times accurately
" “maintained, and will continue to accurately maintain, their respective financial
' ‘statements, accounting records and other partnership, company or corporate documents
- separate from those of any other Person, and Borrower will file its own tax returns or, if
Borrower and/or, if applicable, General Partner is part of a consolidated group for
purposes of ﬁhng tax returns, Borrower and General Partner, as applicable will be shown
as separate members of such group. Borrower and, if applicable, General Partner have
not at any time since their formation commingled, and will not commmgle their
respective asscts with those of any other Person and will maintain their assets in such a
manner such that.it will not be costly or difficult to segregate, ascertain or identify their
individual assets-from those of any other Person. Borrower and, if applicable, General
Partner will not permit any Affiliate independent access to their bank accounts. Borrower
and, if applicable; General Partner have at all times since their formation accurately
maintained and utilized, and will continue to accurately maintain and utilize, their own
separate bank accounts; payroll and Separate books of account, stationery, invoices and
checks. i

(v) Borrower and, if --éippli'éﬁable, General Partner, have at all times paid, and
will continue to pay, their own liabilities from their own separate assets and shall each
allocate and charge fairly and reasonably any overhecad which Borrower and, if
applicable, General Partner, shares. with any other Person, including, without limitation,
for office space and services performed by any employee of another Person.

(vi) Borrower and, if applicablé,- General Partner, have at all times identified
themselves, and will continue to identify themselves, in all dealings with the public,
under their own names and as separate and distinct entities and shall correct any known
misunderstanding regarding their status as separate and distinct entities. Borrower and, if
applicable, General Partner, have not at any time identified themselves, and will not
identify themselves, as being a division of any other Peréor"r '

(vii) Borrower and, if applicable, General Partner have been at all times, and
will continue to use commercially reasonable efforts to be, adequate]y capitalized in light
of the nature of their respective businesses; provided, however, in no event shall any
direct or indirect member, partner or principal of Borrowet be requ1red to make
additional capital contributions to any Borrower. -

(viii) Borrower and, if applicable, General Partner, (A) have not owned _do not
own and will not own any assets or property other than the Property and” any ‘incidental
personal property necessary for the ownership, management or operation of the Property,
(B) have not engaged and will not engage in any business other than the. ownershrp,
management and operation of the Property, (C) have not incurred and will not- incur-any
debt, secured or unsecured, direct or contingent (including guaranteeing any obligation), :
other than (X) the Loan, and (Y) unsecured trade and operational debt which (1) is/not
evidenced by a note, (2) is incurred in the ordinary course of the operation of the
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Property, (3) does not exceed in the aggregate two percent (2%) of the Allocated Loan

% Amount for the Property and (4) which is, unless being contested in accordance with the

/¢ ~termns of this Security Instrument, paid prior to the earlier to occur of the forty-fifth (45th)

_~“day after the date incurred and the date when due, (D) have not and will not pledge their

~ “assets for the benefit of any other Person, and (E) have not made and will not make any
gﬁoans or advances to any Person (including any Affiliate).

(1x) ~Neither Borrower nor, if applicable any General Partner will change its
name or prmclpal place of business without giving Lender at least thirty (30) days prior
written notice thereof.

(x) " .N__'either-Borrower nor, if applicable, any General Partner have, and neither
of such Persons wil‘l' hziVe - any subsidiaries.

(x1) Borrower will preserve and maintain its existence as a general partnership,
limited partnership ‘or limited liability company, as apphcable as of the Closing Date,
which is organized and existing under the laws of the State in which it is organized as of
the Closing Date and all matenal nghts privileges, tradenames and franchises.

(xii) Neither Borrower nor if applicable, any General Partner, will merge or
consolidate with, or sell all or substantially all of its respective assets to any Person, or
liquidate, wind up or dissolve ‘itself (or suffer any liquidation, winding up or dissolution).
Neither any Borrower, nor, if apijlic'able any General Partner will acquire any business or
assets from, or capital stock or-other ownershlp interest of, or be a party to any
acquisition of, any Person. :

(xiii) Borrower and, if applicable, General Partner, have not at any time since
their formation assumed, guaranteed or held themselves out to be responsible for, and
will not assume, guarantee or hold themselves out to be responsible for the liabilities or
the decisions or actions respecting the daﬂy business affairs of their partners,
shareholders or members or any predecessor company, corporatlon or partnership, each
as applicable, any Affiliates, or any other Persons. Borrower has not at any time since its
formation acquired, and will not acquire, obligations: or secuntles of its partners or
shareholders, members or any predecessor company, corporanon or-partnership, each as
applicable, or any Affiliates. Borrower and, if applicable, General Partner, have not at
any time since their formation made, and will not make, loans to its partners, members or
shareholders or any predecessor company, corporation or partnership, each-as applicable,
or any Affiliates of any of such Persons. Borrower and, if applicable, General Partner,
have no known contingent liabilities nor do they have any material financial liabilities
under any indenture, mortgage, deed of trust, loan agreement or other agreement or
instrument to which such Person is a party or by which it is otherwise bound other than
under the Loan Documents. * L

(xiv) Borrower has not at any time since its formation entered into" and was not
a party to, and, will not enter into or be a party to, any transaction with its Afﬁhates
members, partners or shareholders, as applicable, or any Affiliates thereof except in'the-
ordinary course of business of Borrower on terms which are no less favorableto
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- ‘Borrower than would be obtained in a comparable arm’s length transaction with an
- unrelated third party.

. . (xv) If Borrower is a limited partnership or a limited liability company, the

" ~“General Partner shall be a corporation or limited liability company whose sole asset is its

interest in Borrower and the General Partner will at all times comply, and will cause

- Borrower -to comply, with each of the representations, warranties, and covenants

contained in- this Section 2.02(g) as if such representation, warranty or covenant was
made directly by such General Partner.

(xvi) . Botrower shall at all times cause there to be at least two (2) duly appointed
members of the board of directors or board of managers or other goveming board or
body, as applicable (an"“Independent Director™), of, if Borrower is a corporation or single
member limited liability company formed in the State of Delaware, Borrower, and, if
Borrower is a limited partnership or multi-member limited liability company, of the
General Partner, reasonably satisfactory to Lender who shall not have been at the time of
such individual’s appointmeént, and may not be or have been at any time (A) a
shareholder, officer, director, attorney, counsel, partner, member or employee of
Borrower or any of the foregomg Persons or Affiliates thereof, (B) a customer or creditor
of, or supplier or service provider to, Borrower or any of its shareholders, pattners,
members or their Affiliates, (C) a meniber of the immediate family of any Person referred
to in (A) or (B) above, D) a Person Controlling, Controlled by or under common Control
with any Person referred to in (A) through (C) above. A natural person who otherwise
satisfies the foregoing definition except for being the Independent Director of a Single
Purpose Entity Affiliated with Borrower or General Partner shall not be disqualified from
serving as an Independent Director if such individual is at the time of initial appointment,
or at any time while serving as the Independent Director, an Independent Director of a
Single Purpose Entity Affiliated with Borrower or General Partner if such individual is an
independent director provided by a natlonally-recogmzed company that provides
professional independent directors. :

(xvii) Borrower and, if applicable, General Partne'r, msh-al-l not cause or permit the
board of directors or board of managers or other governing board or body, as applicable,
of each Borrower or, if applicable, General Partner, to také any action which, under the
terms of any certificate of incorperation, by-laws or articles of organization with respect
to any common stock, requires a unanimous vote of the board of dlrectors of Borrower,
or, if applicable, the General Partner, unless at the time of such’ action there shall be at
least two members who are Independent Directors. : :

(xviii) Borrower and, if applicable, General Partner shall pay thé "szilafiés of their
own employees and maintain a sufficient number of employees in hght of thent
contemplated business operations. 2T L

(xix) Borrower shall, and shall cause its Affiliates to, conduct its-business: so
that the assumptions made with respect to Borrower in that certain opinion letter relatmg <
to substantive non-consolidation dated the date hereof (the “Insolvency Oglmo n”y "
delivered in connection with the Loan shall be true and correct in all respects. -
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. " (hy  No Defaults. No Default or Event of Default has occurred and is continuing or

would occur as a result of the consummation of the transactions contemplated by the Loan
. Dotuments. To the best of Borrower’s knowledge, Borrower is not in default beyond any
applicable netice and/or grace periods in the payment or performance of any of its Contractual
Obligations in any respect.

L) .Consents and Approvals. Borrower and, if applicable, each General Partner, have
obtained ‘ot made-4ll necessary (1) consents, approvals and authorizations, and registrations and
fitings of -or-with all Governmental Authorities and (ii} consents, approvals, waivers and
notifications of pértners ‘stockholders, creditors, lessors and other nongovernmental Persons, in
each case, which are required to be obtained or made by Borrower or, if applicable, the General
Partner, in connéction with the execution and delivery of, and the performance by Borrower of
its obligations under, the Loan Documents.

0} Investment Company Act_Status, etc. Borrower is not (i) an “investment
company,” or a company “controlled” by an “investment company,” as such terms are defined in
the Investment Company Act of 1940; as amended, (i) a “holding company” or a subsidiary
company” of a “holding company” or.an “affiliate” of either a “holding company” or a
“subsidiary company”™ within the. meanmg of the Public Utility Holding Company Act of 1935,
as amended, or (iii) subject to any other federal or state law or regulation which purports to
restrict or regulate its ability to borrow money. .-

(k)  Compliance with Law. (i) Except as previously disclosed to Lender in writing,
Borrower has received no notice of violation of any Legal Requirements and (ii) except for such
violations which would not, individually or in the aggregate, have a Material Adverse Effect,
Rorrower is in compliance in all material respects with all Legal Requirements to which it or the
Property is subject, including, without limitation, all Environmental Statutes, the Occupational
Safety and Health Act of 1970, the Americans with Disabilities Act and ERISA. No portion of
the Property has been or will be purchased, improved; fixtured, equipped or furnished with
proceeds of any illegal activity and to the best of Borrower 8 knowledge no illegal activities are
being conducted at or from the Property. S

M Financial Information. To the best of Borrower’s knowledge all financial data
that has been delivered by Borrower to Lender (i) is true, complete and correct in all material
respects, (ii) accurately represents the financial condition and results of operatlons of the Persons
covered thereby as of the date on which the same shall have been furnished in all material
respects, and (iii) to the extent prepared by an independent certified public accountmg firm, has
been prepared in accordance with GAAP (or such other accounting basis as is reasonably
acceptable to Lender) throughout the periods covered thereby except as disclosed therem As of
the date hereof, neither Borrower nor, if applicable, any General Partner, has any contingent
liability, liability for taxes or other unusual or forward commitment not reflected in-such
financial statements delivered to Lender. Since the date of the last financial statements delivered
by Borrower to Lender except as otherwise disclosed in such financial statements or notes
thereto, there has been no change in the assets, liabilities or financial position of Borrower nor, if
applicable, any General Partner, or in the results of operations of Borrower which would have a*
Material Adverse Effect. Neither Borrower nor, if applicable, any General Partner, has incurred
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- aﬁy 6b11gat10n or liability, contingent or otherwise not reflected in such financial statements
_ .=whlch would have a Material Adverse Effect.

(m) Transaction Brokerage Fees. Neither Borrower nor Lender have dealt with any
ﬁnanc_lal adv150rs, brokers, underwriters, placement agents, agents or finders in connection with
the transactions contemplated by this Security Instrument. BORROWER HEREBY AGREES
TO INDEMNIFY: AND HOLD LENDER HARMLESS FOR, FROM AND AGAINST
ANY AND ALL CLAIMS, LIABILITIES, COSTS AND EXPENSES OF ANY KIND IN
ANY WAY RELATING TO OR ARISING FROM (I) A CLAIM BY ANY PERSON
THAT SUCH PERSON ACTED ON BEHALF OF BORROWER IN CONNECTION
WITH THE TRANSACTIONS CONTEMPLATED HEREIN OR (II) ANY BREACH OF
THE FOREGOING REPRESENTATION THE PROVISIONS OF THIS SUBSECTION
(M) SHALL SURVIVE THE REPAYMENT OF THE DEBT.

(n) Federal Reserve Regulatmns No part of the proceeds of the Loan will be used for
the purpose of purchasing or acquiring any “margin stock™ within the meaning of Regulations T,
U or X of the Board of Governors of the Federal Reserve System or for any other purpose which
would be inconsistent with such Regulations T, U or X or any other Regulations of such Board
of Governors, or for any purposes prohibited by Legal Requirements or by the terms and
conditions of the Loan Documents. -~

(0) Pending Litigation. Except as previously disclosed in writing to Lender, there are
no actions, suits or proceedings pending or, to the knowledge of Borrower, threatened against or
affecting Borrower or the Property in any-court or before any Governmental Authority which if
adversely determined either individually or collectlvely has or is reasonably likely to have a
Material Adverse Effect. .

(p) Solvency: No Bankruptcy. Borrower and; if 'z’ippli_cable, the General Partner, (i) is
and has at all times been Solvent and will remain Solvent immediately upon the consummation
of the transactions contemplated by the Loan Documents and (ii) is free from bankruptcy,
reorganization or arrangement proceedings or a general assignment for the benefit of creditors
and is not contemplating the filing of a petition under any state or federal bankruptcy or
insolvency laws or the liquidation of all or a major portion of ‘such Person’s assets or property
and Borrower has no knowledge of any Person contemplating the filing of any such petition
against it or, if applicable, the General Partner. None of the transactions contemplated hereby
will be or have been made with an intent to hinder, delay or defraud any present or future
creditors of Borrower and Borrower has received reasonably equivalent value in exchange for its
obligations under the Loan Documents. Borrower’s assets do not, and. 1mmed1ately upon
consummation of the transaction contemplated in the Loan Documents will -not, constitute
unreasonably small capital to carry out its business as presently conducted or-as proposed to be
conducted. Borrower does not intend to, nor believe that it will, incur debts and 11ab1ht1es
beyond its ability to pay such debts as they may mature. o :

(q) Use of Proceeds. The proceeds of the Loan shall be applied by Borrower _to,"'i:nte’;r
alia, (i) satisfy certain secured loans presently encumbering all or a part of the Property.and (i)
pay certain transaction costs incurred by Borrower in connection with the Loan. No portlon of
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" the proceeds of the Loan will be used by Borrower for family, personal, agricultural or

. hbus".éhold use.

(r) .. Tax Filings. Borrower and, if applicable, each General Partner, have filed all
federai state and local tax returns required to be filed and have paid or made adequate provision
for the payment of all federal, state and local taxes, charges and assessments payable by
Borrower .and, if applicable, each General Partner. Borrower and, if applicable, each General
Partner, believe that their respective tax returns properly reflect the income and taxes of
Borrower and said General Partner, if any, for the periods covered thereby, subject only to
reasonable ad]ustments requlred by the Internal Revenue Service or other applicable tax
authority upon audlt '

(s) Not Forelgn Person Borrower is not a “foreign person” within the meaning of
§1445(£)(3) of the Code o

() ERISA. (i) The assets of Borrower and Guarantor are not and will not become
treated as “plan assets”, whether by . operation of law or under regulations promulgated under
ERISA. Each Plan and Welfare Plan, and, to the knowledge of Borrower, each Multiemployer
Plan, is in compliance in all material respects with, and has been administered in all material
respects in compliance with, its terims and the applicable provisions of ERISA, the Code and any
other applicable Legal Requirement, and no event or condition has occurred and is continuing as
to which Borrower would be under an. obllgatlon to furnish a report to Lender under clause
(ii)(A) of this Section. Other than an application for a favorable determination letter with respect
to a Plan, there are no pending issues or claims before the Internal Revenue Service, the United
States Department of Labor or any court of competent jurisdiction related to any Plan or Welfare
Plan under which Borrower, Guarantor or any ERISA Affiliate, directly or indirectly (through an
indemnification agreement or otherwise), could be subject to ‘any material risk of liability under
Section 409 or 502(i) of ERISA or Section 4975 of the Code. No Welfare Plan provides or will
provide benefits, including, without limitation, death or med1cal_beneﬁts (whether or not insured)
with respect to any current or former employee of Borrower, Guarantor or any ERISA Affiliate
beyond his or her retirement or other termination of service other than (A) coverage mandated by
apphcable law, (B) death or disability benefits that have been fully prov1ded for by fully paid up
insurance or (C) severance benefits.

(iiy  Borrower will furnish to Lender as soon as _--possible,__.and in any event
within ten (10) days after Borrower knows or has reason to believe that'any of the events
or conditions specified below with respect to any Plan, Welfare Plan or Multiemployer
Plan has occurred or exists, an Officer’s Certificate setting forth details. [respecting such
event or condition and the action, if any, that Borrower or its ERISA Afﬁhate proposes to
take with respect thereto (and a copy of any report or notice requiréd-to be filed with or
given to PBGC (or any other relevant Governmental Authority)) by. Borrower or an
ERISA Affiliate with respect to such event or condition, if such report-or notice is
required to be filed with the PBGC or any other relevant Governmental Authonty '

(A)  any reportable event, as defined in Section 4043 of ERISA and the

regulations issued thereunder, with respect to a Plan, as to which PBGC has not” .~

by regulation waived the requirement of Section 4043(a) of ERISA that it be:.
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notified within thirty (30} days of the occurrence of such event (provided that a
failure to meet the minimum funding standard of Section 412 of the Code and of
Section 302 of ERISA, including, without limitation, the failure to make on or
- before its due date a required installment under Section 412(m) of the Code and of
" Section 302(e) of ERISA, shall be a reportable event regardless of the issuance of
~any waivers in accordance with Section 412(d) of the Code), and any request for a
e --wa-iver under Section 412(d) of the Code for any Plan;

(B) the distribution under Section 4041 of ERISA of a notice of intent
to termmate any Plan or any action taken by Borrower or an ERISA Affiliate to
tennl_nate_ any___Plan

(C)-~ -the institution by PBGC of proceedings under Section 4042 of
ERISA. for the termination of, or the appointment of a trustee to administer, any
Plan, or the receipt by Borrower or any ERISA Affiliate of a notice from a
Multiemployer Plan.that such action has been taken by PBGC with respect to
such Multiemployer Plan;

(D)  the complete or partial withdrawal from a Muitiemployer Plan by
Borrower or any ERISA Affiliate that results in liability under Section 4201 or
4204 of ERISA (mcludmg ‘the obligation to satisfy secondary liability as a result
of a purchaser default) or the receipt by Borrower or any ERISA Affiliate of
notice from a Multlemployer Plan that it is in reorganization or insolvency
pursuant to Section 4241 or 4245 of ERISA or that it intends to terminate or has
terminated under Section 4041A of ERISA

(E) the institution of a p_ro_cce_dl_ng by a fiduciary of any Multiemployer
Plan against Borrower or any ERISA Affiliate to enforce Section 515 of ERISA,
which proceeding is not dismissed within thirty (30} days;

(F)  the adoption of an amendment t0 any:Plan that, pursuant to Section
401(a)(29) of the Code or Section 307 of ERISA; would result in the loss of tax-
exempt status of the trust of which such Plan is ‘a part if Borrower or an ERISA
Affiliate fails to timely provide security to the Plan in accordance with the
provisions of said Sections; or :

(G)  the imposition of a lien or a security interestin 'cdnnegtion with a
Plan. B

(iii)  Borrower shall not knowingly engage in or penmt any tra,nsactlon in
connection with which Borrower, Guarantor or any ERISA Affiliate could’ be sub]ect to
either a civil penalty or tax assessed pursuant to Section 502(i) or 502(1) of ERISA or
Section 4975 of the Code, permit any Welfare Plan to provide benefits, lncludmg Wlthout
limitation, medical benefits (whether or not insured), with respect to any“current. or
former employee of Borrower, Guarantor or any ERISA Affiliate beyond his or her.
retirement or other termination of service other than (A)coverage mandated by -
applicable law, (B) death or disability benefits that have been fully provided for by paid =
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" up insurance or otherwise or (C) severance benefits, permit the assets of Borrower or
7~ Guarantor to become “plan assets”, whether by operation of law or under regulations
/- promulgated under ERISA or adopt, amend (except as may be required by applicable
/. law)-or increase the amount of any benefit or amount payable under, or permit any

~ERISA Affiliate to adopt, amend (except as may be required by applicable law) or

1increase the amount of any benefit or amount payable under, any employee benefit plan

’ (1ncludmg, without limitation, any employee welfare benefit plan) or other plan, policy or
arrangement except for normal increases in the ordinary course of business consistent
with past practice that, in the aggregate, do not result in a material increase in benefits
expense to Borrower, Guarantor or any ERISA Affiliate.

(u) Labor Matters. No organized work stoppage or labor strike is pending or, to
Borrower’s best knowledge ‘threatened by cmployees or other laborers at the Property and
neither Borrower nor: Manager (1) is involved in or, to the best of their knowledge, threatened
with any labor dispute, grievance or litigation relating to labor matters involving any employees
and other laborers at the Property, 1nclud1ng, without limitation, violation of any federal, state or
local labor, safety or employment laws (domestic or foreign) and/or charges of unfair labor
practices or discrimination complalnts (i1).has engaged in any unfair labor practlces within the
meaning of the National Labor Relations’Act or the Railway Labor Act; or (iii) is a party to, or
bound by, any collective bargaining agreement or union contract with respect to employees and
other laborers at the Property and no such agreement or contract is currently being negotiated by
Borrower, Manager or any of their Affiliates.

(v) Borrower’s Legal Status. Borrower’s exact legal name that is indicated on the
signature page hereto, organizational identification iumber and place of business or, if more than
one, its chief executive office, as well as Borrower’s mailing address, if different, which were
identified by Borrower to Lender and contained. in this Security Instrument, are true, accurate
and complete. Borrower (i) will not change its name,"its"place ‘of business or, if more than one
place of business, its chief executive office, or its mailing'address or organizational identification
number if it has one without giving Lender at least thirty (30) days prior written notice of such
change, (ii} if Botrrower does not have an organizational identification number and later obtains
one, Borrower shall promptly notify Lender of such organizational identification number and
(iii) Borrower wiil not change its type of organization, JUI’ISdlCtlon of orgamzatlon or other legal
structure. CT

(w)  Compliance with Anti-Terrorism, Embargo and Ant1-Monev Laundenng Laws.
(i) None of Borrower, General Partner, any Guarantor, or any Person who -Owns any equity
interest in or Controls Borrower, General Partner or any Guarantor currently. i identified on the
OFAC List or otherwise qualifies as a Prohibited Person, and Borrower -has 1mplemented
procedures, approved by General Partner, to ensure that no Person who now or hercafter owns an
equity interest in Borrower or General Partner is a Prohibited Person or.antrol}ed_by a
Prohibited Person, and (ii) none of Borrower, General Partner, or any Guarantor-are in violation
of any Legal Requirements relating to anti-money laundering or anti-terrorism; inchuding,
without limitation, Legal Requirements related to transacting business with Prohibited Persons or
the requirements of the Uniting and Strengthening America by Providing Appropriate Tools -
Required to Intercept and Obstruct Terrorism Act of 2001, U.S. Public Law 107-56, and the
related regulations issued thereunder, including temporary regulatlons all as amended from time
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* .to time. No tenant at the Property currently is identified on the OFAC List or otherwise qualifies
~ .as.a Prohijbited Person, and, to the best of Borrower’s knowledge, no tenant at the Property is
oWhed ot Controlled by a Prohibited Person. Borrower has implemented procedures to ensure
that no tenant at the Property is a Prohibited Person or owned or Controlled by a Prohibited
Person

Sectlon 2.03, Further Acts, etc. Borrower will, at the cost of Borrower, and without
expense to Lender, do, execute, acknowledge and deliver all and every such further acts, deeds,
CONVEyances,. mortgages deeds of trust or deeds to secure debt, as applicable, assignments,
notices of assignnients, transfers and assurances as Lender or Trustee shall, from time to time,
reasonably require for. the ‘better assuring, conveying, assigning, transferring, and confirming
unto Lender and Trustee the property and rights hereby mortgaged, given, granted, bargained,
sold, alienated, enfeoffed; conveyed confirmed, pledged, assigned and hypothecated, or which
Borrower may be or may hereafter become bound to convey or assign to Lender, or for carrying
out or facilitating the performance of the terms of this Security Instrument or for filing,
registering or recording this Security Instrument and, on demand, will execute and deliver and
hereby authorizes Lender to execute in the name of Borrower or without the signature of
Borrower to the extent Lender may lawfully do so, one or more financing statements, chatte]
mortgages or comparable security instrumients to evidence more effectively the lien hereof upon
the Property. Borrower grants to Lénder an irrevocable power of attorney coupled with an
interest for the purpose of protecting, perfectmg, preserving and realizing upon the interests
granted pursuant to this Security Instrument and to effect the intent hereof, alt as fully and
effectually as Borrower might or could- do; and Borrower hereby ratifies all that Lender shall
lawfully do or cause to be done by virtue hereof; provided that Lender shall not exercise such
power of attorney unless and until Borrower fails to take the required action within five (5)
Business Days of demand uniess the failure o so exercise it could, in Lender’s reasonable
judgment, result in a Material Adverse Effect. - Upon réceipt of an affidavit of an officer of
Lender as to the loss, theft, destruction or mutilation of the-Note or any other Loan Document
which is not of public record, and, in the case of any such ‘mutilation, upon surrender and
cancellation of such Note or other applicable Loan Document, Borrower will issue, in lieu
thereof, a replacement Note or other applicable Loan Document,. dated the date of such lost,
stolen, destroyed or mutilated Note or other Loan Docurnent in the same principal amount
thereof and otherwise of like tenor. - :

Section 2.04. Recording of Security Instrument, etc. Borrower forthwith upon the
execution and delivery of this Security Instrument and thereafter, at the request of Lender, from
time to time, will cause this Security Instrument, and any security instrument-creating a lien or
security interest or evidencing the lien hereof upon the Property and each instrument of further
assurance to be filed, registered or recorded in such manner and in such’ places as may be
required by any present or future law in order to publish notice of and fully perfect and ‘protect
the lien or security interest hereof upon, and the interest of Lender in, the Property. Borrower
will pay all filing, registration or recording fees, and all expenses incident to the preparation,
execution and acknowledgment of this Security Instrument, any mortgage, deed of trust or deed
to secure debt, as applicable, supplemental hereto, any security insirument with respect to the

Property and any instrument of further assurance, and all federal, state, county and municipal .-

taxes, duties, imposts, assessments and charges imposed on, or arising out of or in connection

with the execution, delivery and recording of this Security Instrument, any mortgage, deed of .-
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< _trust or deed to secure debt, as applicable, supplemental hereto, any security instrument with
- _réspect to the Property or any instrument of further assurance, except where prohibited by law to
“.do-so,-in"which event Lender may declare the Debt to be immediately due and payable.
Borrower shall hold harmless and indemnify Lender, and its successors and assigns, against any
liability incurred as a result of the imposition of any tax on the making and recording of this
Securlty Instrument

Sect10n2 05 Representations and Warranties as to the Property. Borrower represents
and warrants with respect to the Property as follows:

(a) Lien Priority. and Perfection. This Security Instrument is a valid and enforceable
(and, upon recordation in the Official Records, will be a perfected) first lien on the Property, free
and clear of all encumbrances, security interests, and liens having priority over the lien and
security interest of this Security Instrument, except for the items set forth as exceptions to or
subordinate matters in the title insurance policy insuring the lien of this Security Instrument,
none of which, individually or in the aggregate, materially interfere with the benefits of the
security intended to be pr0v1ded by this Security Instrument, materially affect the value or
insurability of the Property, impair the use or operation of the Property for the use currently
being made thereof or impair Borrower’s ability to pay its obligations in a timely manner (such
items being the “Permitted Encumbrances”)

(b) Title. Borrower has, subject only to the Permitted Encumbrances, good, insurable
and marketable fee simple title to the Premises, Improvements and Fixtures (collectively, the
“Realty”) and to all easements and rights benefiting the Realty and has the right, power and
authority to mortgage, encumber, give, grant, bargain, . sell, alien, enfeoff, convey, confirm
pledge, assign, and hypothecate the Property.. Subject to Permitted Encumbrances, Borrower
will preserve its interest in and title to the Property and will forever warrant and defend the same
to Lender against any and all claims made by, through or.under Borrower and will forever
warrant and defend the validity and priority of the hen and: security interest created herein
against the claims of all Persons whomsoever clalmmg by, through or under Borrower. The
foregomg warranty of title shall survive the foreclosure of this- Security Instrument and shall
inure to the benefit of and be enforceable by Lender in the .event Lender acquires title to the
Property pursuant to any foreclosure. In addition, there are no, outstandmg options or rights of
first refusal to purchase the Property or Borrower’s ownership thereof

(c) Taxes and Impositions. Other than those being contested in. accordance herewith,
all taxes and other Impositions and governmental assessments due and’ owing and not delinquent
in respect of, and affecting, the Property have been paid. Other than thosé being contested in
accordance herewith, Borrower has paid all Impositions which constitute special governmental
assessments in full, except for those assessments which are permitted by-applicable Legal
Requirements to be paid in installments, in which case all installments which are due and
payable have been paid in full. There are no pending, or to Borrower’s best-knowledge,
proposed special or other assessments for public improvements or otherwise' affecting .the
Property, nor are there any contemplated improvements to the Property that may result in such
special or other assessments. C T
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“(d) Casualty; Flood Zone. Except as set forth in the Engineering Report and
Enwronmental Report, the Realty is in good repair and free and clear of any damage, destruction
ot casualty (whether or not covered by insurance) that would materially affect the value of the
Realty or the use for which the Realty was intended, there exists no structural or other material
defects or démages in or to the Property and Borrower has not received any written notice from
any insurance company or bonding company of any material defect or inadequacies in the
Property, or any part thereof, which would materially and adversely affect the insurability of the
same or cause the 1mposmon of extraordinary premiums or charges thereon or of any termination
or threatened termination of any policy of insurance or bond. No portion of the Premises is
located in an “area of special flood hazard,” as that term is defined in the regulations of the
Federal Insurance Adminisiration, Department of Housing and Urban Development, under the
National Flood Insurance Act of 1968, as amended (24 CFR § 1909.1) or Borrower has obtained
the flood insurance required'by Section 3.01(a)(vi) hereof. The Premises either does not lie in a
100 year flood plain that has been identified by the Secretary of Housing and Urban
Development or any other 'Governmental Authority or, if it does, Borrower has obtained the
flood insurance required by'Section 3.-01(a)(vi) hereof.

(e) Completion; Encroachment All Improvements necessary for the efficient use and
operation of the Premises, 1nclud1ng, without limitation, all Improvements which were included
for purposes of determining the appraised value of the Property in the Appraisal, have been
completed and none of said Improve'ments lie outside the boundaries and building restriction
lines of the Premises. Except as set forth in the title insurance policy insuring the lien of this
Security Instrument, no improvements on. ad301n1ng propertles encroach upon the Premises.

® Separate Lot. The Premises are taxed sepa.rately without regard to any other real
estate and constitute a legally subdivided 1ot under all applicable I.egal Requirements (or, if not
subdivided, no subdivision or platting of the Premises is required under applicable Legal
Requirements), and for all purposes may be mortgaged encumbered, conveyed or otherwise
dealt with as an independent parcel. Except as previously disclosed in writing to Lender, the
Property does not benefit from any tax abatement or exemption. .

(2)  Use. To the best of Borrower’s knowledge, the existence of all Improvements,
the present use and operation thereof and the access of the Premlses and the Improvements to all
of the utilities and other items referred to in paragraph (k) below aré in compliance in all material
respects with all Leases affecting the Property and all applicable Legal Requirements, including,
without limitation, Environmental Statutes, Development Laws  and Tse . Requirements,
Borrower has not received any notice from any Governmental Authonty allegmg any uncured
violation relating to the Property of any applicable Legal Requirements. ‘

(h) Licenses and Permits. Borrower currently holds and will contmue to hold all
certificates of occupancy, licenses, registrations, permits, consents, franchises and, approvals of
any Governmental Authority or any other Person which are material for the lawful occupancy
and operation of the Realty or which are material to the ownership or operation of the Propeity

or the conduct of Borrower’s business. All such certificates of occupancy, licenses, reglstratlons _

permits, consents, franchises and approvals are current and in full force and effect.
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T () Environmental Matters. Borrower has received and reviewed the Environmental
- Report and has no reason to believe that the Environmental Report contains any untrue statement
_-of a material fact or omits to state a material fact necessary to make the statements contained
thérein'or herein, in light of the circumstances under which such statements were made, not
mlsleadmg '

L) Property Proceedings. Other than as previously disclosed in writing by Borrower
to Lender; there are-no actions, suits or proceedings pending or, to Borrower’s knowledge,
threatened in any ‘court or before any Governmental Authority or arbitration board or tribunal (i)
relating to (A) the-zoning of the Premises or any part thereof, (B) any certificates of occupancy,
licenses, registrations, permits, consents or approvals issued with respect to the Property or any
part thereof, (C) the condemnation of the Property or any part thereof, or (D) the condemnation
or relocation of any roadways abutting the Premises required for access or the denial or
limitation of access to the Premises or any part thereof from any point of access to the Premises,
(ii) asserting that (A) any; such zoning, certificates of occupancy, licenses, registrations, permits,
consents and/or approvals do not permit the operation of any material portion of the Realty as
presently being conducted, (B) any material improvements located on the Property or any part
thereof cannot be located thereon or operated with their intended use or (C) the operation of the
Property or any part thereof is in.violation in any material respect of any Environmental Statutes,
Development Laws or other Legal Requirements or Space Leases or Property Agreements or (iii)
which might (A) affect the validity or pnorxty of any Loan Pocument or (B) have a Material
Adverse Effect.

k) Utilities. The Premises has rights of aceess to water, gas and/or electrical supply,
storm and sanitary sewerage facilities, other required public utilities (with respect to each of the
aforementioned items, by means of either a direct connection to the source of such utilities or
through connections available on publicly dedicated roadways directly abutting the Premises or
through permanent insurable easements benefiting the Premises), fire and police protection,
parking, and means of direct access between the Premises and public highways over recognized
curb cuts (or such access to public highways is through. pnvate roadways which may be used for
ingress and egress pursuant to permanent insurable easements)

O Mechanics’ Liens. The Property is free and clear of any mechamcs liens or liens
in the nature thereof, and no rights are outstandmg that under.law. could. give rise to any such
liens, any of which liens are or may be prior to, or equal with, the lien of this Security
Instrument, except those which are insured against by the title insurance policy insuring the lien
of this Security Instrument. No stop notices have been served with réspect to.any work, labor or
materials furnished to or for the benefit of the Property or any portion thereof and no dlsputes
currently exist with respect to any of such matters. e

(m) Title Insurance. Lender has received a lenders’ commitment" to iﬁ'éue.“a title
insurance policy insuring this Security Instrument as a first lien on the Realty subject only to
Permitted Encumbrances. o

(n) Insurance. The Property is insured in accordance with the reqmrernents set forth- p

in Artcle T herco, M mmmﬂlmmw
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- o) Space Leases.

iy (i) Borrower has delivered a true, correct and complete schedule of all Space

7+ Leases as of the date hereof, which accurately and completely sets forth in all material

" -respects, for each such Space Lease, the following (collectively, the “Rent Roll”): the

~ mname and address of the tenant with the lease expiration date, extension and renewal

. options; the-base rent and percentage rent payable; all additional rent and pass through
obligations:-and the security deposit held thereunder and the location of such deposit

(i) Each Space Lease constitutes the legal, valid and binding obligation of
Borrower and to the knowledge of Borrower, is enforceable against the tenant thereof.
Except as set forth on the Rent Roll or in any estoppel certificate delivered to Lender, no
default exists, or with'the passing of time or the giving of notice would exist, (A) under
any Major Space Lease or (B) under any other Space Leases which would, in the

- aggregate, have a Material ' Adverse Effect.

(iii)  Exceptas di__scl__esed to Lender, no tenant under any Space Lease has, as of
the date hereof, paid Rent more than thirty (30) days in advance, and the Rents under
such Space Leases have. not been waived, released, or otherwise discharged or
compromised. g

(iv)  Except as set forth on.the Rent Roll or previously disclosed in writing to
Lender, all material work to be performed by Borrower under the Space Leases has been
substantially performed, all contributions to be made by Borrower to the tenants
thereunder have been made except for any held-back amounts, and all other conditions
precedent to each such tenant’s obllgatlons thereunder have been satisfied.

(v}  Except as previously dlsclosed to Lender in writing or in the Space Leases
provided to Lender, there are no options to termlnate any. Space Lease.

(vi)  Except as previously disclosed in, wntmg to Lender, each tenant under a
Major Space Lease has entered into occupancy of the demised premises to the extent
required under the terms of its Major Space Lease, and each such tenant is open and
conducting business with the public in the demised premises. ~Except as previously
disclosed in writing to Lender, to the best knowledge of Borrower; after due inquiry, each
tenant under a Lease other than a Major Space Lease has entered into occupancy of its
demised premises under its Lease to the extent required under theterms of its Lease and
each such tenant is open and conducting business with the pubhe 1n the demised
premises. oA

(vil)) Borrower has delivered to Lender true, correct and complete coples of all
Space Leases described in the Rent Roll. . :

(viil}) Each Space Lease is in full force and effect and (except as diSclose& on the
Rent Roll or in any estoppel certificate delivered to Lender) has not been asmgned o

modified, supplemented or amended in any way.
.

NY:989563.7 Skagit County Auditor
12[29!2005 Page 40 of 132 3:16PM




(ix)  Except as set forth on the Rent Roll, each tenant under each Space Lease
7 is_free from bankruptcy, reorganization or arrangement proceedings or a general
‘¢ -assignment for the benefit of creditors.

®) No Space Lease provides any party with the right to obtain a lien or
- ‘encumbrance upon the Property superior to the lien of this Security Instrument or to
- subject-to the Property to any mechanics lien.

(p) .~ -Propeity Agreements.

. 'Bo'rrower has delivered to Lender true, correct and complete copies of all
Property Agreements s

(iiy No -Pr_operty Agreement provides any party with the right to obtain a lien
or encumbrance updn the Property superior to the lien of this Security Instrument.

(iii)  To the best of Borrower’s knowledge, no default exists or with the passing
of time or the giving of notice or both would exist under any Property Agreement which
would, individually or inthe aggregate, have a Material Adverse Effect.

(iv)  Borrower has ;ﬁbr -'receiVQd or given any written communication which
alleges that a default exists or, with the giving of notice or the lapse of time, or both,
would exist under the provisions of"any Property Agreement.

(v) No condition exists whereby Borrower or any future owner of the Property
may be required to purchase any other parcel of land which is subject to any Property
Agreement or which gives any Person a rlght to’ purchase or right of first refusal with
respect to, the Property. e,

(vi)  To the best knowledge of Borrower no offset or any right of offset exists
respecting continued contributions to be made by any party to any Property Agreement
except as expressly set forth therein. Except as previously disclosed to Lender in writing,
no material exclusions or restrictions on the utilization; leasing or improvement of the
Property (including non-compete agreements) exists in any Property Agreement.

(vii) All “pre-opening” requirements contamed in .all Property Agreements
(including, but not limited to, all off-site and on-site construction tequirements), if any,
have been fulfilled, and, to the best of Borrower’s knowledge; no condition now exists
whereby any party to any such Property Agreement could refuse to honor its. obhgatlons
thereunder. .

(viil) Except as previously disclosed in writing to Lender, all work 1f any, to be
performed by Borrower under each of the Property Agreements has been: substantlally
performed, all contributions to be made by Borrower to any party to such Property
Agreements have been made and all other material conditions to such party’s obhgatlons -
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- “(q)  Personal Property. Borrower has delivered to Lender a true, correct and complete
o .schedule of all personal property, if any, owned by Borrower and located upon the Realty or used
“-in ¢onnection with the use or operation of the Realty and Borrower represents that it has good
and marketable title to all such personal property, free and clear of any liens or security interests,
except for liens and security interests created under the Loan Documents, liens and security
interests otherwise disclosed to Lender in writing and disclosed in the title insurance policy
insuring the lien of this Security Instrument, and liens and security interests which describe the
equipment "and Other- personal property owned by tenants,

) Leasmg Brokera_g; and Management Fees. Except as previously disclosed to
Lender in writing, there are no brokerage fees or commissions payable by Borrower with respect
to the leasing of space at the Property and there are no management fees payable by Borrower
with respect to the management of the Property.

(s} Secunty Deposns All security deposits with respect to the Property on the date
hereof have been transferred to the Securxty Deposit Account on the date hereof, and Borrower is
in compliance with all Legal Requirements relating to such security deposits as to which failure
to comply might, individually or in the aggregate, have a Material Adverse Effect.

(t) Appraisal. Borrower has no knowledge that any of the facts or assumptions on
which the Appraisal was based are false or incomplete in any material respect and has no
information that would reasonably suggest that the fair market value determined in the Appraisal
does not reflect the actual fair market value of the Property.

(u) Representations Generally. No representatlon warranty or statement of fact made
by or on behalf of Borrower in this Security. Instrument or in any certificate, document or
schedule furnished to Lender pursuant hereto, contains.any untrue statement of a material fact or
omits to state any material fact necessary to make statements. contained therein or hercin not
misleading (which may be to Borrower’s best knowledge where so provided herein). There are
no facts presently known to Borrower which have not been disclosed to Lender which would,
individually or in the aggregate, have a Material Adverse Effect-nor as far as Borrower can
foresee might, individually or in the aggregate, have a Material Adv'efse'Effect.

Section 2.06. Removal of Lien. (a) Borrower shall, at 1ts expense, ‘maintain this Security
Instrument as a first lien on the Property and shall keep the Property free and clear of all liens
and encumbrances of any kind and nature other than the Permitted _Encumbrances Borrower
shall, within thirty (30) days following receipt of notice of the filing thereof, promptly discharge
of record, by bond or otherwise, any such liens and, promptly upon request by Lender, shall
deliver to Lender evidence reasonably satisfactory to Lender of the discharge thereof,

(b) Without limitation to the provisions of Section 2.06(a) hereof, Borrowér shall (i)
pay, from time to time when the same shall become due, all claims and demands-of mechanics,
materialmen, laborers, and others which, if unpaid, might result in, or permit the creation of; a
lien on the Property or any part thereof, (ii) cause to be removed of record (by- -payment. or
posting of bond or settlement or otherwise) any mechanics’, materialmens’, laborers’ or other -
lien on the Property, or any part thereof, or on the revenues, rents, issues, income or profit arising "~ -
therefrom, and (iii} in general, do or cause to be done, without expense to Lender, everything .- -
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ré'asonably necessary to preserve in full the lien of this Security Instrument. If Borrower fatls to

o _comply with the requirements of this Section 2.06(b), then, upon ten (10) Business Days’ prior

" notice to. Borrower, Lender may, but shall not be obligated to, pay any such lien, and Borrower
shall, within ten (10) Business Days after Lender’s demand therefor, reimburse Lender for all
SUms o expended together with interest thereon at the Default Rate from the date advanced, all
of which shall be deemed part of the Debt. Nothing contained herein shall be deemed a consent
or request of Lender, express or implied, by inference or otherwise, to the performance of any
alteration, repair-or- other work by any contractor, subcontractor or laborer or the furnishing of
any materials-by any matenalmen in connection therewith.

(c) Notw1thstand1ng the foregoing, Borrower may contest any lien (other than a lien
relating to non-payment of Imposmons the contest of which shall be governed by Section 4.04
hereof) of the type set forth-in subparagraph (b)(ii) of this Section 2.06 provided that, following
prior notice to Lender: @) Bor_rowe_r_ is contesting the validity of such lien with due diligence and
in good faith and by appropriate proceedings, without cost or expense to Lender or any of its
agents, employces, officers, or directors, (ii) Borrower shall preclude the collection of, or other
realization upon, any contested amount from the Property or any revenues from or interest in the
Property, (iii) neither the Property nor any-part thereof nor interest therein, shall be in any danger
of being sold, forfeited or lost by reason of such contest by Borrower, (iv) such contest by
Borrower shall not affect the ownership,. use or occupancy of the Property, (v) such contest by
Borrower shall not subject Lender, Trustee. or Borrower to the risk of civil or criminal liability
(other than the civil liability of Borrower for the amount of the lien in question), (vi) such lien is
subordinate to the lien of this Security Instrument, (vii) Borrower has not consented to such lien,
(viii) Borrower has given Lender prompt notice of the filing of such lien and, upon request by
Lender from time to time, notice of the status of such contest by Borrower and/or confirmation
of the continuing satisfaction of the conditions set forth in this Section 2.06(c), (ix) Borrower
shall promptly pay the obligation secured by such lien‘upon a final determination of Borrower’s
liability therefor, and (x) Borrower shall deliver written notice of its intent to contest such lien at
least thirty (30) days before commencing such contest and also shall deliver to Lender, if
requested by Lender, cash, a bond or other security acceptable to Lender equal to 125% of the
contested amount pursuant to collateral arrangements reasonably satlsfactory to Lender.

Section 2.07. Cost of Defending and Upholding thlsiS-ecurl_ty:.-Ins.trument Lien. If any
action or proceeding is commenced to which Lender or Trustee is made.a party relating to the
Loan Documents and/or the Property or Lender’s or Trustee’s interest therein or in which it
becomes necessary to defend or uphold the lien of this Security Instrument-or any other Loan
Document, Botrower shall, on demand, reimburse Lender and/or Trustee, as-applicable, for all
expenses (including, without limitation, reasonable attorneys’ fees and disbursements) incurred
by Lender and/or Trustee, as applicable, in connection therewith, and such’sum, together with
interest thereon at the Default Rate from and after such demand until fully pald shall constltute a
part of the Debt. : :

Section 2.08. Use of the Property. Borrower will use, or cause to be used,:_the'Pere’rt'y
for such use as is permitted pursuant to applicable Legal Requirements including, .without
limitation, under the certificate of occupancy applicable to the Property, and which is required by .-
the Loan Documents. Borrower shall not suffer or permit the Property or any portion thereofto "~ *.
be used by the public, any tenant, or any Person not subject to a Lease, in a manner-as is -~ .
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':re'osohably likely to impair Borrower’s title to the Property, or in such manner as may give rise to
- & claim or claims of adverse usage or adverse possession by the public, or of implied dedication
~of the Property or any part thereof.

__--'Sectlon_ 2.09. Financial Reports. (a) Borrower will keep and maintain or will cause to be
kept and maintained on a Fiscal Year basis, in accordance with GAAP (or such other accounting
basis ‘reasonably acceptable to Lender) consistently applied, proper and accurate books, tax
returns, tecords and accounts reflecting (i) all of the financial affairs of Borrower and (ii) all
items of income and expense in connection with the operation of the Property or in connection
with any services, equlpment or furnishings provided in connection with the operation thereof,
whether such income. or expense may be realized by Borrower or by any other Person
whatsoever, excepting'--lgéssces unrelated to and unaffiliated with Borrower who have leased from
Borrower portions of the Premises for the purpose of occupying the same. Lender shall have the
right from time to time at all times during normal business hours upon reasonable advance notice
to examine such books, tax returns, records and accounts at the office of Borrower or other
Person maintaining such’ books tax returns, records and accounts and to make such copies or
extracts thereof as Lender shall desire: During the continuance of an Event of Default, Borrower
shall pay any costs and expenses incurred. by Lender to examine Borrower’s and Guarantor’s
accounting records with respect.to the Property, as Lender shall determine to be necessary or
appropriate in the protection of Lender’s interest.

(b)  Borrower will furnish Lender (i) annually, within one hundred twenty (120) days
following the end of each Fiscal Year of Borrower and (ii) on a quarterly basis, within thirty (30)
days following the end of each fiscal quarter of Borrower, with a complete copy of Borrower’s
financial statement consistently applied covering (A) all of the financial affairs of Borrower and
(B) the operation of the Property for such Fiscal Year or fiscal quarters, as applicable, and
containing a statement of revenues and expenses, a statement of assets and liabilities and a
statement of Borrower’s equity. Each annual financial stafement shall be prepared by an
Independent certified public accountant that is reasonably acceptable to Lender in accordance
with GAAP (or such other accounting basis reasonably acceptable to Lender). Upon request
made in connection with a Securitization of the Loan or after tlie occurrence of an Event of
Default, such annual financial statements shall be audited by an Independent certified public
accountant that is reasonably acceptable to Lender in accordance with GAAP. Together with the
financial staterments required to be furnished pursuant to this Section 2.09(b), Borrower shall
furnish to Lender (A) an Officer’s Certificate certifying as of the date thereof (1) that the
financial statements accurately represent the results of operations and financial condition of
Borrower and the Property all in accordance with GAAP (or such other-accounting basis
reasonably acceptable to Lender) consistently applied, and (2) whether, to’ the best of such
officer’s knowledge, there exists a Default under the Note or any other Loan, Document executed
and delivered by Borrower, and if such event or circumstance exists, the natire thereof, the
period of time it has existed and the action then being taken to remedy such.event or
circumstance and (B) together with the financial statements delivered pursuant to" Section
2.09(b)(ii) above, a statement showing (1) Pro-Forma Net Operating Income at the end of the

most recent fiscal quarter (subject to verification by Lender in its reasonable dlscretlon) and (2) _

the calculation of Debt Service Coverage.
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- (c) Borrower will furnish Lender monthly, within twenty (20) days following the end

" of each month, with (i) a true, complete and correct cash flow statement with respect to the

-Property in the form attached hereto as Exhibit C and made a part hereof, showing (A) all cash
receipts of -any kind whatsoever and all cash payments and disbursements, (B) year-to-date
summaries of such cash receipts, payments and disbursements, and (C) Pro Forma Net Operating
Income (Subject_ to the verification by Lender) and a calculation of Debt Service Coverage, (ii) a
certification of' Manager stating that such cash flow statement is true, complete and correct and a
list of all litigation and proceedings affecting Borrower or the Property in which the amount
involved is:$250,000 or more, if not covered by insurance {or $2,500,000 or more whether or not
covered by insurarce); (iii) the sales per square foot for each lessee under the Space Leases to the
extent such 1nfor1nat10n is- requlred to be delivered by such lessees and (iv) an occupancy report
for the Property.

(d) Borrower Wlll furmsh Lender monthly, within twenty (20) days following the end
of each month, with a certlﬁca‘uon of Manager stating that all Operating Expenses with respect to
the Property which had accrue_d asof the last day of the month preceding the delivery of the cash
flow statement referred to in- oi'ause"(c) above have been fully paid or otherwise reserved for by
Manager (any such certification or any certlficatlon furnished by a Manager pursuant to clause
(c) above, a “Manager Cert1ﬁcat10n”)

(e) Borrower will furnish Lende_r- a_hri"ually, within twenty (20) days following the end
of each year and within twenty (20) days following receipt of such request therefor, with a true,
complete and correct rent roll for the Property, including a list of which tenants are in default
under their respective Leases, dated as of the date of Lender’s request, identifying each tenant,
the monthly rent and additional rent, if any, payable by such tenant, the expiration date of such
tenant’s Lease, the security deposit, if any, held by Borrower under the Lease, the space covered
by the Lease, each tenant that has filed a bankruptcy, insolvency, or reorganization proceeding
since delivery of the last such rent roll, the sales per square foot of each tenant, to the extent
reported by tenants under the terms of the Leases and the arrearages for such tenant, if any, and
such rent roll shall be accompanied by an Officer’s: Certificate, dated as of the date of the
delivery of such rent roll, certifying that such rent roll is true, correct and complete in all material
respects as of its date. ;

(0 Borrower shall furnish to Lender, within thrrty (30). days :érfter Lender’s request
therefor, with such further detailed information with respect to the operation of the Property and
the financial affairs of Borrower as may be reasonably requested by Lender '

(g}  Borrower shall cause Manager to furnish to Lender, w1thm twenty (20) days
following the end of each month, a schedule of tenant security deposits showing’ any activity in
the Security Deposit Account for such month, together with a certification of Manager as to the
balance in such Security Deposit Account and that such tenant security deposﬂ;s are bemg held in
accordance with all Legal Requirements. 2 W

(h) Borrower will furnish Lender annually, within ninety (90) days after. the end of _
each Fiscal Year, with a report setting forth (i) the Net Operating Income for such Fiscal Year,
(i1) the average occupancy rate of the Property during such Fiscal Year, and (iii) the cap1tal

L
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N rei)aif's replacements and improvements performed at the Property during such Fiscal Year and
_ the aggregate Recurring Replacement Expenditures made in connection therewith.

(1) . Borrower shall furnish to Lender annually, within thirty (30) days of filing its
respective tix _"r‘eturn, a copy of such tax return and either a copy of the tax return of Guarantor
within such thirty (30) day period or within ninety (90) days after the end of each Fiscal Year, a
certificate. from an Independent certified public accountant indicating the net worth of the
Guarantor.” "

G Borrower ‘shall submit to Lender for Lender’s written approval an Annual Budget
not later than sixty (60) days prior to the commencement of each Fiscal Year or, with respect to
the Fiscal Year in-which. the Closing Date occurs, within sixty (60) days of the Closing Date, in
form satisfactory to Lender setting forth in reasonable detail budgeted monthly operating income
and monthly operating’ cap1tal and other expenses for the Property. Each Annual Budget shall
contain, among other thlngs limitations on management fees, third party service fees, and other
expenses as Borrower may reasonably determine. Lender shall have the right to approve such
Annual Budget which approval shall not be unreasonably withheld, and in the event that Lender
objects to the proposed Annual Budget submitted by Borrower, Lender shall advise Borrower of
such objections within ten (10) Business Days after receipt thereof (and deliver to Borrower a
reasonably detailed description of such objections) and Borrower shall, within four (4) Business
Days after receipt of notice of any such objections, revise such Annual Budget and resubmit the
same to Lender. Lender shall advise Borrower of any objections to such revised Annual Budget
within seven (7) Business Days after receipt thereof (and deliver to Borrower a reasonably
detailed description of such objections) and Borrower shall revise the same in accordance with
the process described herein until Lender approves.an Annual Budget, provided, however, that if
Lender shall not advise Borrower of its ob]ectlons to any proposed Annual Budget within the
applicable time period set forth in this Section, then-such proposed Annual Budget shall be
deemed approved by Lender. Until such time that Lender approves a proposed Annual Budget,
the most recently Approved Annual Budget shall appiy, prov1ded that, such Approved Annual
Budget shall be adjusted to reflect actual increases in Basic Carrying Costs and utilities
expenses. In the event that Borrower must incur an Extraordinary Expense, then Borrower shall
promptly deliver to Lender a reasonably detailed explanation of such proposed Extraordinary
Expense for Lender’s approval, which approval may be granted or denied in Lender’s reasonable
discretion; provided, however, no approval from Lender shall be required if (i) a single
Extraordinary Expense is equal to or less than five percent (5%) of'the amount set forth in the
Approved Annual Budget for expenses related to such Extraordinary Expense, or (ii) if no sum
was budgeted for such expense in the Approved Annual Budget, the Extraordinary Expense is
less than or equal to five percent (5%) of the Approved Annual Budgét, provided that all
Extraordinary Expenses in any Fiscal Year do not exceed five percent (5%) of the Approved
Annual Budget. The Approved Annual Budget shall be prepared for the Property as Well as for
all of the Cross-collateralized Properties.

&) In the event that Borrower fails to deliver any of the financial state'li_ie_r__lts;repoft_s

or other information required to be delivered to Lender pursuant to this Section 2.09-on.ot prior
to their due dates, if any such failure shall continue for fifteen (15) days following notice thereof .
from Lender, without waiving any default arising out of such failure, Borrower shall pay to~
Lender on cach Payment Date for each month or portion thereof that any such ﬂnanmal
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*_statement, report or other information remains undelivered, an administrative fee in the amount
~of Two Thousand Five Hundred Dollars ($2,500). Borrower agrees that such administrative fee
".(i) is a-fair and reasonable fee necessary to compensate Lender for its additional administrative
costs and. increased costs relating to Borrower’s failure to deliver the aforementioned statements,
reports or other items as and when required hereunder and (ii) is not a penalty.

:--._Sectioh- 2.10. Litigation. Borrower will give prompt written notice to Lender of any
litigation “or governmental proceedings pending or threatened (in writing) against Borrower
which might have a Material Adverse Effect.

Section 2.11. Updates of Representations. Borrower shall deliver to Lender within ten
(10) Business Days of thé.request of Lender an Officer’s Certificate updating all of the
representations and warrantiés contained in this Security Instrument and the other Loan
Documents and certifying that all of the representations and warranties contained in this Security
Instrument and the other Loan Documents, as updated pursuant to such Officer’s Certificate, are
true, accurate and compIete as of the date of such Officer’s Certificate or shall set forth the
exceptions to representations_and/of warranties in reasonable detail, as applicable, and, upon
Lender’s request for further information with respect to such exceptions, shall provide Lender
such additional information as Lendér may reasonably request. Notwithstanding the foregoing,
provided that no Event of Defanlt has occurred and is continuing, Borrower shall not be required
to deliver the foregoing Officer’s Certlﬁcate more than two (2) times in any Loan Year.

ARTICLE III: IN SURANCE AND CASUALTY RESTORATION

Section 3.01. Insurance Coverage. "B“orrow_er- S__hé}l-l, at its expense, maintain the following
insurance coverages with respect to the Property during the term of this Security Instrument:

(@ () Insurance against loss or damage by fire, casualty and other hazards
included in an “all-risk” coverage endorsement or its equivalent, with such endorsements
as Lender may from time to time reasonably require and which are customarily required
by Institutional Lenders of similar properties similarly-situated, including, without
limitation, if the Property constitutes a legal non-conforming use, an ordinance of law
coverage endorsement which contains “Demolition Cost”, “Loss Due to Operation of
Law” and “Increased Cost of Construction” coverages,- covenng the Property in an
amount not less than the greater of (A) 100% of the insurable replacement value of the
Property (exclusive of the Premises and footings and foundations) and (B) such other
amount as is necessary to prevent any reduction in such pohcy by reason of and to
prevent Borrower, Lender or any other insured thereunder from being’ deemed to be a co-
insurer. Not less frequently than once every three (3) years, Borrower; at its option, shall
either (A) have the Appraisal updated or obtain a new appraisal of the Property, (B) have
a valuation of the Property made by or for its insurance carrier conducted by an appraiser
experienced in valuing properties of similar type to that of the Property which are in the
geographical area in which the Property is located or (C) provide such other evidence-as
will, in Lender’s sole judgment, enable Lender to determine whether there shall have
been an increase in the insurable value of the Property and Borrower shall deliver such.
updated Appraisal, new appraisal, insurance valuation or other evidence acceptable to”
Lender, as the case may be, and, if such updated Appraisal, new appraisal, insdrance
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“wvaluation, or other evidence acceptable to Lender reflects an increase in the insurable
7 value of the Property, the amount of insurance required hercunder shall be increased
' ~accordingly and Borrower shall deliver evidence satisfactory to Lender that such policy

. “has been so increased.

(i) Commercial general liability insurance against claims for personal and
" bodily injury and/or death to one or more persons or property damage, occurring on, in or
about the Property (including the adjoining streets, sidewalks and passageways therein) in
such amounts as Lender may from time to time reasonably require (but in no event shall
Lender’s requxrements be increased more frequently than once during each twelve (12)
month period) and which are customarily required by Institutional Lenders for similar
properties-similarly __Sltuated but not less than $1,000,000 per occurrence and $2,000,000
general aggregate’ on a per location basis and, in addition thereto, not less than
$75,000,000 excess, and/or umbrella liability insurance shall be maintained for any and all
claims.

(i)  Business. interfuption, rent loss or other similar insurance (A) with loss
payable to Lender, (B) covering.all risks required to be covered by the insurance
provided for in Section 3.01(a)(i) hereof and (C) in an amount not less than 90% of the
projected fixed ot base rent ‘plus percentage rent for the succeeding eighteen (18) month
period based on an occupancy rate of 100%. Such insurance coverage shall provide a six
(6) month extended period of_ indeinnity. The amount of such insurance shall be
determined upon the execution of this Security Instrument, and not more frequently than
once cach calendar year thereafter based on Borrower’s reasonable estimate of projected
fixed or base rent plus percentage rent, from. the Property for the next succeeding
eighteen (18) months. In the event the Prbpel'ty shall be damaged or destroyed, Borrower
shall and hereby does assign to Lender all payment of claims under the policies of such
insurance, and all amounts payable thercunder; and all niet amounts, shall be collected by
Lender under such policies and shall be applied in accordance with this Security
Instrument; provided, however, that nothing herein contained shall be deemed to relieve
Borrower of its obligations to timely pay all amounts due under the Loan Documents.

(iv)  Intentionally Deleted.

(v) Insurance against loss or damages from (A) leakage of sprinkler systems
and (B) explosion of steam boilers, air conditioning equipment, pressure vessels or
similar apparatus now or hereafter installed at the Property, in such amounts as Lender
may from time to time reasonably require and which are then customarﬂy requ1red by
Institutional Lenders of similar properties similarly situated. S :

(vi)  Flood insurance in an amount equal to the full insurable value. of the
Property or the maximum amount available, whichever is less, if the Improverents are
located in an area designated by the Secretary of Housing and Urban Development. as
being “an area of special flood hazard” under the National Flood Insurance Program (ice.,
having a one percent or greater chance of flooding), and if flood insurance is avallable--”'ﬁ

under the National Flood Insurance Act. ..
W
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(vil) Worker’s compensation insurance or other similar insurance which may
© / be required by Governmental Authorities or Legal Requirements.

- (vii) Intentionally Deleted.

(ix)  Insurance against damage resulting from acts of terrorism, or an insurance

. policy without an exclusion for damages resulting from terrorism, on terms consistent

with the commermal property insurance policy required under subsections (i), (i) and
(ii1). above

(x) " Such other insurance as may from time to time be required by Lender and
which is’ then. customarily required by Institutional Lenders for similar properties
similarly situated, against other insurable hazards, including, but not limited to, malicious
mischief, vandalism, mold, spores or fungus, sinkhole and mine subsidence, acts of
terrorism, windstorm: and/or earthquake, due regard to be given to the size and type of the
Premises, Improvements, Fixtures and Equipment and their location, construction and
use. Additionally, Borrower shall carry such insurance coverage as Lender may from
time to time require if the fa11ure to carry such insurance may result in a downgrade,
qualification or withdrawal of .any class of securities issued in connection with a
Securitization or, if the Loan.is not yet part of a Securitization, would result in an
increase in the subordination levels of any class of securities anticipated to be issued in
connection with a proposed Secu_rltl__zatlon

(b) Borrower shall cause any M’a__nager of the Property to maintain fidelity insurance
in an amount equal to $5,000,000 or such lesser an_l__ount..as Lender shall approve.

Section 3.02. Policy Terms. (a) All insurance required by this Article I shall be in the
form (other than with respect to Sections 3.01(a)(vi).and (vii) above when insurance in those two
sub-sections is placed with a governmental agency or instrumentality on such agency’s forms)
and amount and with deductibles as, from time to time, shall be Teasonably acceptable to Lender,
under valid and enforceable policies issued by financially responsible insurers authorized to do
business in the State where the Property is located, with a general policyholder’s service rating of
not less than A- and a financial rating of not less than X as rated in the most currently available
Best’s Insurance Reports (or the equivalent, if such rating system shall hereafter be altered or
replaced) and shall have a claims paying ability rating and/or financial strength rating, as
applicable, of not less than “AA” (or its equivalent), or such lower claims paying ability rating
and/or financial strength rating, as applicable, as Lender shall, in its sole and absolute discretion,
consent to, from a Rating Agency (one of which after a Securitization in’ ‘which Standard &
Poor’s rates any securities issued in connection with such Securitization, shall be Standard &
Poor’s). Originals or certified copies of all insurance policies shall be delivered to-and held by
Lender. All such policies (except policies for worker’s compensation) shall name Lender, its
successors and/or assigns as an additional named insured, shall provide for loss payable to
Lender, its successors and/or assigns and shall contain (or have attached): (i) standard “nen-
contributory mortgagee™ endorsement or its equivalent relating, inter alia, to recovery by. Lender
notwithstanding the negligent or willful acts or omissions of Borrower; (ii) a waiver of "
subrogation endorsement as to Lender; (iii) an endorsement indicating that neither Lender ‘rior”
Borrower shall be or be deemed to be a co-insurer with respect to any casualty risk insured by

npm
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*such pelicies and shall provide for a deductible per loss of an amount not more than the lesser of
~_(x)that which is customarily maintained by owners of similar propertles similarly situated and
~(y) five percent (5%) of the Adjusted Net Cash Flow, and (iv) a provision that such policies shall
not'be canceled, terminated, denied renewal or amended, including, without limitation, any
améndment feducing the scope or limits of coverage, without at least thirty (30) days’ prior
written notice:to Lender in each instance. Not less than thirty (30) days prior to the expiration
dates of the insurance policies obtained pursuant to this Security Instrument, originals or certified
copies of tenewals of such policies (or certificates evidencing such renewals) bearing notations
evidencing the payment of premiums or accompanied by other reasonable evidence of such
payment (which premiums shall not be paid by Borrower through or by any financing
arrangement which would entitle an insurer to terminate a policy) shall be delivered by Borrower
to Lender. Borrower -shallnot carry separate insurance, concurrent int kind or form or
contributing in the event of loss, with any insurance required under this Article III.

(b) If Borroweér. fails to, maintain and deliver to Lender the original policies or
certificates of insurance required by this Security Instrument, or if there are insufficient funds in
the Basic Carrying Costs Escrow-Account to pay the premiums for same, Lender may, at its
option, procure such insurance, and Borrower shall pay, or as the case may be, reimburse Lender
for, all premiums thereon promptly, upon demand by Lender, with interest thereon at the Default
Rate from the date paid by Lender to.the. date of repayment and such sum shall constituie a part
of the Debt. :

(c) Borrower shall notify Lender of the renewal premium of each insurance policy
and Lender shall be entitled to pay such amount on behalf of Borrower from the Basic Carrying
Costs Escrow Account. With respect to insurance policies which require periodic payments (i.e.,
monthly or quarterly) of premiums, Lender shall be entitled to pay such amounts fifteen (15)
days (or such lesser number of days as Lender shaIl determme) prlor to the respective due dates
of such installments. :

(d) The insurance required by this Security Instrument may, at the option of
Borrower, be effected by blanket and/or umbrella policies issued ‘10 Borrower covering the
Property provided that, in each case, the policies otherwise com'ply with the provisions of this
Security Instrument and allocate to the Property, from time to time (but in no event less than
once a year), the coverage specified by this Security Instrument, w1thout possibility of reduction
or coinsurance by reason of, or damage to, any other property (real Or personal) named therein.
If the insurance required by this Security Instrument shall be effected by any such blanket or
umbrella policies, Borrower shall furnish to Lender (i) original pohc1es or certified copies
thereof, or an orlgmal certificate of insurance together with reasonable access to the original of
such policy to review such policy’s coverage of the Property, with schedules: attached thereto
showing the amount of the insurance provided under such policies applicable to the Pro_per_ty and
(ii) an Officer’s Certificate setting forth (A) the number of properties covered by-such policy, (B)
the location by city (if available, otherwise, county) and state of the properties, {C) the average
square footage of the properties, (D) a brief description of the typical construction type mcluded
in the blanket policy and (E) such other information as Lender may reasonably request.

Section 3.03. Assignment of Policies. (a) Borrower hereby assigns to Lendcf the
proceeds of all insurance (other than worker’s compensation and liability insurance) obtained

Wi

1 Skagit County Auditor
zzsfzoos Page 50 of 132 3:16PM

NY:980563.7



- piir_sua_nt to this Security Instrument, all of which proceeds shall be payable to Lender as
- _collateral and further security for the payment of the Debt and the performance of the Borrowers’

".-obligations hereunder and under the other Loan Documents, and Borrower hereby authorizes and
directs' the -issuer of any such insurance to make payment of such proceeds directly to Lender.
Except as Otherwise expressly provided in Section 3.04 or elsewhere in this Article III, Lender
shall have the option, in its discretion, and without regard to the adequacy of its security, to apply
all or any part-of the proceeds it may receive pursuant to this Article in such manner as Lender
may elect to any.one or more of the following: (i) the payment of the Debt, whether or not then
due, in any proportion or priority as Lender, in its discretion, may elect, (ii) the repair or
restoration of the Property, (iii) the cure of any Event of Default or (iv) the reimbursement of the
costs and expenses. of Lender incurred pursuant to the terms hereof in connection with the
recovery of the ‘Insurance Proceeds. Nothing herein contained shall be deemed to excuse
Borrower from repairing or maintaining the Property as provided in this Security Instrument or
restoring all damage ot destruction to the Property, regardless of the sufficiency of the Insurance
Proceeds, and the applicatioh or release by Lender of any Insurance Proceeds shall not cure or
waive any Default or notlce of Default

{b) In the event of the foreclosm'e of this Security Instrument or any other transfer of
title or assignment of all or any part of the Property in extinguishment, in whole or in part, of the
Debt, all right, title and interest of Borrower in and to all policies of insurance required by this
Security Instrument shall inure to the beneﬁt of the successor in interest to Borrower or the
purchaser of the Property to the extent that such policies are assignable or transferable. If, prior
to the receipt by Lender of any proceeds; the Property or any portion thereof shall have been sold
on foreclosure of this Security Instrument-or by deed in lieu thereof or otherwise, or any claim
under such insurance policy arising during the term of this Security Instrument is not paid until
after the extinguishment of the Debt, and Lender shall not have received the entire amount of the
Debt outstanding at the time of such extinguishment, Whether or not a deficiency judgment on
this Security Instrument shall have been sought or recovered or denied, then, the proceeds of any
such insurance to the extent of the amount of the Debt not so received, shall be paid to and be the
property of Lender, together with interest thereon at ‘the Default Rate, and the reasonable
attorney’s fees, costs and disbursements incurred by Lender in ‘connection with the collection of
the proceeds which shall be paid to Lender and Borrower hereby assigns, transfers and sets over
to Lender all of Borrower’s right, title and interest in and to such proceeds. Notwithstanding any
provisions of this Security Instrument to the contrary, Lender shall not be deemed to be a trustee
or other fiduciary with respect to its receipt of any such proceeds, ‘which may be commingled
with any other monies of Lender; provided, however, that Lender shall use such proceeds for the
purposes and in the manner permitted by this Security Instrument. Any pro_qee_ds deposited with
Lender shall be held by Lender in an interest-bearing account, but. Lender makes no
representation or warranty as to the rate or amount of interest, if any, which.may accrue on such
deposit and shall have no Hability in connection therewith. Interest accrli'_éd-;'_if' ajny;_'qn the
proceeds shall be deemed to constitute a part of the proceeds for purposes of.-this Security
Instrument. The provisions of this Section 3.03(b) shall survive the termination of this Securlty
Instrument by foreclosure, deed in lieu thereof or otherwise as a consequence of the exermse of
the rights and remedies of Lender hereunder after a Default.

Section 3.04. Casualty Restoration. (a) (i} In the event of any damage. to "'.or'.
destruction of the Property, Borrower shall give prompt written notice to Lender (which notlce
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sﬁall’_set forth Borrower’s good faith estimate of the cost of repairing or restoring such damage or

*destruction, or if Borrower cannot reasonably estimate the anticipated cost of restoration,

- Borrower ‘shall nonetheless give Lender prompt notice of the occurrence of such damage or
destructmn and will diligently proceed to obtain estimates to enable Borrower to quantify the
ant1c1pated cost and time required for such restoration, whereupon Borrower shall promptly
notify Lender of such good faith estimate) and, provided that restoration does not violate any
Legal Reqmrernents Borrower shall promptly commence and diligently prosecute to completion
the repair, restoration or rebuilding of the Property so damaged or destroyed to a condition such
that the Property __sh_all be at least equal in value to that immediately prior to the damage to the
extent practicable, in full. compliance with all Legal Requirements and the provisions of all
Leases, and in accordance-with Section 3.04(b) below. Such repair, restoration or rebuilding of
the Property are sometimes hereinafter collectively referred to as the “Work”™.

(i)  Notwithstanding the foregoing provisions of this Section 3.04, upon the
occurrence of any damage to or destruction of the Property, provided that such damage or
destruction is not a Substantial. Casualty, if in Lender’s reasonable judgment the cost of
repair of or restoration.to the Property required as a result of any damage or destruction is
less than $1,000,000 in the aggregate and the Work can be completed in less than one
hundred eighty (180) days {(but-in'no event beyond the date which is six (6) months prior
to the Maturity Date), then Lender, shall permit Borrower to apply for and receive the
Insurance Proceeds directly from the insurer (and Lender shall advise the insurer to pay
over such Insurance Proceeds directly to Borrower), to the extent required to pay for any
such Work, with any excess thereof to be retained by Borrower.

(iii) Subject to Section 3. b4(a)(1'v) 'L'en'der shall apply any Insurance Proceeds
which it may receive towards the Work.in. accordance with Section 3.04(b) and the other
applicabie sections of this Article II1. e

(iv) If (A) an Event of Default shail have occurred and is continuing, (B)
Lender is not reasonably satisfied that the Debt Service Coverage, after substantial
completion of the Work, will be at least equal to the Reqiired Debt Service Coverage,
(C) more than thirty percent (30%) of the reasonably éstimated fair market value of the
Property is damaged or destroyed, (D) Lender is not reasonably satisfied that the Work
can be completed six (6) months prior to Maturity or (E) Lender is not reasonably
satisfied that Leases covering at least 75% of the rentable square footage for the Property
(immediately prior to such damage or destruction) will not be terminated due to the
casualty during and following the restoration, or (F) Lender"is not reasonably satisfied
that the Work can be completed within twelve (12) months ef -the-damage to or
destruction of the Property (each, a “Substantial Casualty™), Lender shall have the option,
in its sole discretion to apply any Insurance Proceeds it may receive pursuant to this
Security Instrument (less any reasonable cost to Lender of recovering and paying out
such proceeds incurred pursuant to the terms hereof and not otherwise reimbursed to
Lender, including, without limitation, reasonable attorneys’ fees and expenses) to-the
payment of the Debt, without any prepayment fee or charge of any kind, or to allow such
proceeds to be used for the Work pursuant to the terms and subject to the conditio_n's.-_'_o-f L
Section 3.04(b) hereof and the other applicable sections of this Article II1. e

o

Skagit Cou nty Auditor
12/29/2005 Page 82 of 132 3:16PM

NY:989563.7



) In the event that Lender elects or is obligated hereunder to allow Insurance

. ¢ Proceeds to be used for the Work, any excess proceeds remaining after completion of

/- _such Work shall be applied to the payment of the Debt without any prepayment fee or
*". charge of any kind.

(b) If any Condemnation Proceeds in accordance with Section 6.01(a), or any
Insurance Proceeds:in accordance with Section 3.04(a), are to be applied to the repair, restoration
or rebuildinig of the Property, then such proceeds shall be deposited into a segregated interest-
bearing bank account at the Bank, which shall be an Eligible Account, held by Lender and shall
be paid out from time to time to Borrower as the Work progresses (less any reasonable cost to
Lender of recovering and paying out such proceeds, including, without limitation, reasonable
attorneys’ fees and costs allocable to inspecting the Work and the plans and specifications
therefor), subject to Section 5:13 hereof and to all of the following conditions:

i) An Independent architect or engineer selected by Borrower and reasonably
acceptable to Lender (an “Architect” or “Engineer”) or a Person otherwise reasonably
acceptable to Lender, shall-have delivered to Lender a certificate estimating the cost of
completing the Work, and, if the amount set forth therein is more than the sum of the
amount of Insurance Proceeds then being held by Lender in connection with a casualty
and amounts agreed to be paid as part of a final settlement under the insurance policy
upon or before completion of the Work, Borrower shall have delivered to Lender (A)
cash collateral in an amount equal to such excess, or (B) an unconditional, irrevocable,
clean sight draft letter of credit, in form, substance and issued by a bank reasonably
acceptable to Lender, in the amount of such excess and draws on such letter of credit
shall be made by Lender to make payments- pursuant to this Article III following
exhaustion of the Insurance Proceeds therefor or (C) a completion bond in form,
substance and issued by a surety company reasonably acceptable to Lender.

(i)  If the cost of the Work is reasonably estimated by an Architect or
Engineer in a certification reasonably acceptable'to Lender to be equal to or exceed five
percent (5%) of the Allocated Loan Amount for the Property, such Work shall be
performed under the supervision of an Architect or Engineer, it being understood that the
plans and specifications with respect thereto shall provide “for Work so that, upon
completion thereof, the Property shall be at least equal in rcplacement value and general
utility to the Property prior to the damage or destruction. : -

(iii)  Each request for payment shall be made on riot iess than ten (10) days’
prior notice to Lender and shall be accompanied by a certificate of an Architect or
Engineer, or, if the Work is not required to be supervised by an Architect or Engineer by
an Officer’s Certificate stating (A) that payment is for Work completed of materials
delivered in compliance with the plans and specifications, if required under’ clause (ii)
above, (B) that the sum requested is required to reimburse Borrower for payments by
Borrower to date, or is due to the contractors, subcontractors, materlalmen laborets,
engineers, architects or other Persons rendering services or materials for ‘the- Work _
(giving a brief description of such services and materials), and that when added to all
sums previously paid out by Lender does not exceed the value of the Work done to'the”
date of such certificate, (C) if the sum requested is to cover payment relating to repairand
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. “restoration of personal property required or relating to the Property, that title to the

7/ personal property items covered by the request for payment is vested in Borrower (unless

 .Borrower is lessee of such personal property), and (D) that the Insurance Proceeds and

S other.amounts deposited by Borrower held by Lender after such payment is equal to or

" more than the estimated remaining cost to complete such Work; provided, however, that

- if such certificate is given by an Architect or Engineer, such Architect or Engineer shall

- certify.-as to clause (A) above, and such Officer’s Certificate shall certify as to the

rethaining ‘clauses above, and provided, further, that Lender shall not be obligated to

disburse such-funds if Lender determines, in Lender’s reasonable discretion, that

Borrower shall not be in compliance with this Section 3.04(b). Additionally, each request

for payment shall contain a statement signed by Borrower stating that the requested
payment is for Work satisfactorily done to date or for materials for the Work.

(iv)  Fach.request for payment shall be accompanied by waivers of lien, in
customary form and: substance, covering that part of the Work for which payment or
reimbursement is being requested and, if required by Lender, a search prepared by a title
company or licensed abstractor, or by other evidence satisfactory to Lender that there has
not been filed with respectto the Property any mechanic’s or other lien or instrument for
retention of title relating to-any. part of the Work not discharged of record. Additionally,
as to any personal property covered by the request for payment, Lender shall be furnished
with evidence of having incurred a payment obligation therefor and such further evidence
reasonably satisfactory to assure Lender that UCC filings therefor provide a valid first
lien on the personal property.

V) Lender shall have the right to. inspect the Work at all reasonable times
upon teasonable prior notice and may condition any disbursement of Insurance Proceeds
upon satisfactory compliance by Borrower with the provisions hereof. Neither the
approval by Lender of any required plans-and $pecifications for the Work nor the
inspection by Lender of the Work shall make Lender responsible for the preparation of
such plans and specifications, or the compliance-of such plans and specifications of the
Work, with any applicable law, regulation, ordinance, COVeﬂant or agreement.

(vi)  Insurance Proceeds shall not be dlsbursed more frequently than once every
thirty (30) days. y _

(vii) Until such time as the Work has been substantially completed, Lender
shall not be obligated to disburse up to ten percent (10%) of the cost of the Work (the
“Retention Amount™) 1o Borrower. Upon substantial completion of the Work, Borrower
shall send notice thereof to Lender and, subject to the conditions.of Section '3.04(b)(i)-
(iv), Lender shall disburse one-half of the Retention Amount to Borrower; prowded
however, that the remaining one-half of the Retention Amount shall be disbursed to
Borrower when Lender shall have received copies of any and all final certificates of
occupancy or other ceriificates, licenses and permits required for the. ownership,
occupancy and operation of the Property in accordance with all Legal Requirements.
Borrower hereby covenants to diligently seek to obtain any such certificates, licénses.and. ",
permits. Notwithstanding the foregoing, Lender will release the portion of the Retention
Amount being held with respect to any contractor, subcontractor or materialman engaged
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~in the Work as of the date upon which the Architect or Engineer certifies to Lender that
' the contractor, subcontractor or materialman has satisfactorily completed all work and
~has supplied all materials in accordance with the provisions of the contractor’s,
_-~subcontractor’s or materialman’s contract, provided, (A) the contractor, subcontractor or
" ‘materialman delivers the lien waivers and evidence of payment in full of all sums due to
- ‘the contractor, subcontractor or materialman as may be reasonably requested by Lender
- or-by the title company issuing the Lender’s title policy and (B) if required by Lender, the
rel¢ase of any such portion of the Retention Amount shall be approved by the surety
company, if any, which has issued a payment or performance bond with respect to the
contractor, subcontractor or materialman.

(Vm) Upon faﬂure on the part of Borrower promptly to commence the Work as
provided for herein or to proceed diligently and continuously to completion of the Work,
subject to Force Majeure not to exceed sixty (60} days, which failure shall continue after
notice for thirty (30) days, Lender may apply any Insurance Proceeds or Condemnation
Proceeds it then or thereafter holds to the payment of the Debt in accordance with the
provisions of the Note; provided, however, that Lender shall be entitled to apply at any
time all or any portion of the Insurance Proceeds or Condemnation Proceeds it then holds
to the extent necessary to cur¢ any Event of Default.

(c) If Borrower (i) within ninety (90) days after the occurrence of any damage to the
Property or any portion thereof (or such’shorter period as may be required under any Major
Space Lease) shall fail to submit to Lender for approval plans and specifications for the Work
(approved by the Architect and by all Governmental Authorities whose approval is required), (ii)
after any such plans and specifications are approved by all Governmental Authorities, the
Architect and Lender, shall fail to promptly commence such Work as provided for herein or (iii)
shall fail to diligently prosecute such Work to completion, then, in addition to all other rights
available hereunder, at law or in equity, Lender, or any réceiver of the Property or any portion
thereof, upon five (5) days” prior notice to Borrower (except in the event of emergency in which
case no notice shall be required), may (but shall have no obhgatlon 10) perform or cause to be
performed such Work, and may take such other steps_as‘it reasonably deems advisable.
Borrower hereby waives, for Borrower, any claim, other than for gross negligence or willful
misconduct, against Lender and any receiver arising out of any act or omission of Lender or such
receiver pursuant hereto, and Lender may apply all or any portion of the Insurance Proceeds
(without the need to fulfill any other requirements of this Section 3. 04) to reimburse Lender and
such receiver, for all reasonable costs not reimbursed to Lender or such receiver upon demand
together with interest thereon at the Default Rate from the date such amounts are advanced until
the same are paid to Lender or the receiver.

(d) Subject to Section 3.04(a)(ii) above, Borrower hereby itrex_{Och'bly_ ~appoints
Lender as its attorney-in-fact, coupled with an interest, to collect and receive any Insurance
Proceeds paid with respect to any portion of the Property or the insurance policies required o be
maintained hereunder, and to endorse any checks, drafts or other instruments representmg any
Insurance Proceeds whether payable by reason of loss thereunder or otherwise. ey

Section 3.05. Compliance with Insurance Requirements. Borrower prompﬂy_..-' Sha__ll"
comply with, and shall cause the Property to comply with, all Insurance Requirements, even if -
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" _such compliance requires structural changes or improvements or would result in interference

with' the use or enjoyment of the Property or any portion thereof provided Borrower shall have a
“Tight to contest in good faith and with diligence such Insurance Requirements provided (a) no
Event of Default shall be continuing during such contest and such contest shall not subject the
Property or any portion thereof to any lien or affect the priority of the lien of this Security
Instrument, (b) failure to comply with such Insurance Requirements will not subject Lender or
any of its. agents Employees officers or directors to any civil or criminal liability, (¢) such
contest will not cause any reduction in insurance coverage, (d) such contest shall not affect the
ownership, use or occupancy of the Property, (e) the Property or any part thereof or any interest
therein shall not be in any danger of being sold, forfeited or lost by reason of such contest by
Borrower, (f) Borrower has. given Lender prompt notice of such contest and, upon request by
Lender from time to time, notice of the status of such contest by Borrower and/or information of
the continuing satisfaction of the conditions set forth in clauses (a) through (e) of this Section
3.05, (g) upon a final determination of such contest, Borrower shall promptly comply with the
requirements thercof, and (h) prior to and during such contest, Borrower shall furnish to Lender
security satisfactory to Lender, in“its reasonable discretion, against loss or injury by reason of
such contest or the non-compliance with such Insurance Requirement (and if such security is
cash, Lender shall deposit the same in an-interest-bearing account and interest accrued thereon, if
any, shall be deemed to constitute a part of such security for purposes of this Security
Instrument, but Lender (i) makes no“representation ot warranty as to the rate or amount of
interest, if any, which may accrue thereon and shall have no liability in connection therewith and
(i1) shall not be deemed to be a trustee or ﬁduc:lary with respect to its receipt of any such security
and any such security may be commlngled with other monies of Lender). Upon completion of
any contest, Lender shall return the security , if any,-deposited with Lender pursuant to clause
(h) of this Section 3.05. If Borrower shall use the Property or any portion thereof in any manner
which could permit the insurer to cancel any insurance required to be provided hereunder,
Borrower immediately shall obtain a substitute policy which.shall satisfy the requirements of this
Security Instrument and which shall be effective on or prior to the date on which any such other
insurance policy shall be canceled. Borrower shall not by any action or omission invalidate any
insurance policy required to be carried hereunder unless such pohcy is replaced as aforesaid, or
materially increase the premiums on any such policy above thé normal premium charged for
such policy. Borrower shall cooperate with Lender in obtaining for Lender the benefits of any
Insurance Proceeds lawfully or equitably payable to Lender i in COnnectlon with the transaction
contemplated hereby. et

Section 3.06. Event of Default During Restoration. NotWithstanding anything to the
contrary contained in this Security Instrument including, without limitation, the provisions of this
Article III, if, at the time of any casualty affecting the Property or any part thereof or.at any time
during any Work, or at any time that Lender is holding or is entitled to receive any.Insurance
Proceeds pursuant to this Security Instrument, a Default exists and is continuing (whether or not
it constitutes an Event of Default), Lender shall then have no obligation to make such proceeds
available for Work and Lender shall have the right and option, to be exercised. in its sole and
absolute discretion and election, with respect to the Insurance Proceeds, either to retain and apply
such proceeds in reimbursement for the actual costs, fees and expenses incurred by Lender in ..
accordance with the terms hereof in connection with the adjustment of the loss and any balance .~
toward payment of the Debt in such priority and proportions as Lender, in its sole discretion,
shall deem proper, or towards the Work, upon such terms and conditions as Lender “shall .-
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" .-determine, or to cure such Default, or to any one or more of the foregoing as Lender, in its sole
_-dnd’absolute discretion, may determine. If Lender shall receive and retain such Insurance
s Proceeds, the lien of this Security Instrument shall be reduced only by the amount thereof
received, after reimbursement to Lender of expenses of collection, and actually applied by
Lender in reductlon of the principal sum payable under the Note in accordance with the Note.

g Sccuop=3,07 . Application of Proceeds to Debt Reduction. (a) No damage to the
Property, ‘ot any -part thereof, by fire or other casualty whatsoever, whether such damage be
partial or total, shall telieve Borrower from its liability to pay in full the Debt and to perform its
obligations under this Security Instrument and the other Loan Documents.

(b) Ifany 'Ir'_l_sur'a‘nce Proceeds are applied to reduce the Debt, Lender shall apply the
same in accordance with the pt_ovisions of the Note.

ARTICLE IV: IMPOSITIONS

Section 4.01. Pavment of Imposmons Utilities and Taxes, etc. (a) Borrower shall pay
or cause to be paid all Impositions prior to the date upon which any fine, penalty, interest or cost
for nonpayment is imposed, and- furnish to Lender, upon request, receipted bills of the
appropriate taxing authority or other documentatlon reasonably satisfactory to Lender evidencing
the payment thereof. If Borrower shall fail to pay any Imposition in accordance with this Section
and is not contesting or causing a contesting of such Imposition in accordance with Section 4.04
hereof, or if there are insufficient funds in the Basic Carrymg Costs Escrow Account to pay any
Imposition, Lender shall have the right, but shall not be obligated, to pay that Imposition, and
Borrower shall repay to Lender, on demand, any amount pald by Lender, with interest thereon at
the Default Rate from the date of the advance thereof 10 the date of repayment, and such amount
shall constitute a portion of the Debt secured by this. Securlty Instrument and the other Cross-
collateralized Mortgages. : ;

b Borrower shall, prior to the date upon whlch any ﬁne penalty, interest or cost for
the nonpayment is imposed, pay or cause to be paid all charges for electricity, power, gas, water
and other services and utilities in connection with the Property, and shall, upon request, deliver
to Lender receipts or other documentation reasonably satisfactory to Lender evidencing payment
thereof. If Borrower shall fail to pay any amount required to be paid by Borrower pursuant to
this Section 4.01 and is not contesting such charges in accordance ‘with Section 4.04 hereof,
Lender shall have the right, but shall not be obligated, to pay that amount, and Borrower will
repay to Lender, on demand, any amount paid by Lender with interest thereon at ‘the Default Rate
from the date of the advance thereof to the date of repayment, and such amount shall constitute a
portion of the Debt secured by this Security Instrument and the other: Cross collaterahzed
Mortgages. S "

{(c) Borrower shall pay all taxes, charges, filing, registration and recording fees,
excises and levies imposed upon Lender by reason of or in connection with its ownership of any
Loan Document or any other instrument related thereto, or resulting from the execution; delivery . .
and recording of, or the lien created by, or the obligation evidenced by, any of them, other than = .
income, franchise and other similar taxes imposed on Lender and shall pay all corporate -’sj:anip
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*_taxes, if any, and other taxes, required to be paid on the Loan Documents. If Borrower shall fail
_to make any such payment within ten (10) days after written notice thereof from Lender, Lender
-shall have the right, but shall not be obligated, to pay the amount due, and Borrower shall
reimburse Lender therefor, on demand, with interest thereon at the Default Rate from the date of
the advance théreof to the date of repayment, and such amount shall constitute a4 portion of the
Debt secured by thrs Security Instrument and the other the Cross-collateralized Mortgages.

Sectron 4, 02 ‘Deduction from Value. In the event of the passage after the date of this
Security Instrument of any Legal Requirement deducting from the value of the Property for the
purpose of taxation, any"lien thereon or changing in any way the Legal Requirements now in
force for the taxation of this Security Instrument, the other the Cross-collateralized Mortgages
and/or the Debt for federal, state or local purposes, or the manner of the operation of any such
taxes so as to adversely affect the interest of Lender, or impose any tax or other charge on any
Loan Document, then Borrower will pay such tax, with interest and penalties thereon, if any,
within the statutory period; provided, however, such tax payments shall not include such taxes
incurred more than ninety (90) days-prior to the date Borrower receives Lender’s notice of
payment. In the event the payment of such tax or interest and penalties by Borrower would be
unlawful, or taxable to Lender or unenforceable or provide the basis for a defense of usury, then
in any such event, Lender shall have the option, by written notice of not less than sixty (60) days,
to declare the Debt immediately due ‘and payable with no prepayment fee or charge of any kind.

Section 4.03. No Joint Assessment “Borrower shall not consent to or initiate the joint
assessment of the Premises or the Improvements (a) with any other real property constituting a
separate tax lot and Borrower represents and covenants that the Premises and the Improvements
are and shall remain a separate tax lot or (b) with any portion of the Property which may be
deemed to constitute personal property, or any other procedure whereby the lien of any taxes
which may be levied against such personal property shali be assessed or levied or charged to the
Property as a single lien. T

Section 4.04. Right to Contest. Borrower shall have the right, after prior notice to
Lender, at its sole expense, to contest by appropriate legal proceedings diligently conducted in
good faith, without cost or expense to Lender or any of its agents, employees, officers or
directors, the validity, amount or application of any Imposition or:any charge described in
Section 4.01(b), provided that (a) no Default or Event of Default shall exist during such
proceedings and such contest shall not (unless Borrower shall comply with clause (d) of this
Section 4.04) subject the Property or any portion thereof to any lien or affect the priority of the
lien of this Security Instrument, (b) failure to pay such Imposition or charge will not subject
Lender, Trustee or any of their agents, employees, officers or directors to-any civil or criminal
liability, (c) the contest suspends enforcement of the Imposition or charge (unless Borrower first
pays the Imposition or charge), (d) prior to and during such contest, Borrowet shall furnish to
Lender security satisfactory to Lender, in its reasonable discretion, against loss of injury by
reason of such contest or the nonwpayment of such Imposition or charge (and if such security is
cash, Lender may deposit the same in an interest-bearing account and interest accrued thereon; if
any, shall be deemed to constitute a part of such security for purposes of this Security
Instrument, but Lender (i) makes no representation or warranty as to the rate or amount of .
interest, if any, which may accrue thereon and shall have no liability in connection therewith and "
(ii) shall not be deemed to be a trustee or fiduciary with respect to its receipt of any such securlty
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“and any such security may be commingled with other monies of Lender), () such contest shall

" _notaffect the ownership, use or occupancy of the Property, (f) the Property or any part thereof or

"-any interest therein shall not be in any danger of being sold, forfeited or lost by reason of such
contest by-Borrower, (g) Borrower has given Lender notice of the commencement of such
contest and upon request by Lender, from time to time, notice of the status of such contest by
Borrower and/or confirmation of the continuing satisfaction of clauses (a) through (f) of this
Section “4.04, and (h) upon a final determination of such contest, Borrower shall promptly
comply with.-the requirements thereof. Upon completion of any contest, Borrower shall
immediately pay the amount due, if any, and deliver to Lender proof of the completion of the
contest and payment of the amount due, if any, following which Lender shall return the security,
if any, deposited with Lender pursuant to clause (d) of this Section 4.04. Borrower shall not pay
any Imposition in installments unless permitted by applicable Legal Requirements, and shall,
upon the request of Lender, deliver copies of all notices and bills relating to any Imposition or
other charge covered by this’ Article IV to Lender.

Section 4.05. No Credits on Account of the Debt. Borrower will not claim or demand or
be entitled to any credit or credits on account of the Debt for any part of the Impositions assessed
against the Property or any part thereof and no deduction shall otherwise be made or claimed
from the taxable value of the Property, of any part thereof, by reason of this Security Instrument
or the Debt. In the event such claim, credit or deduction shall be required by Legal
Requirements, Lender shall have the option, by written notice of not less than forty-five (45)
days, to declare the Debt immediately ‘due and payable, and Borrower hereby agrees to pay such
amounts not later than forty-five (45) days after such notice

Section 4.06. Documentary Stamp If at. any tlme the United States of America, any
State or Commonwealth thereof or any subdivision of any such State shall require revenue or
other stamps to be affixed to the Note, this Security Instrument or any other Loan Document, or
impose any other tax or charges on the same, Borrower will pay the same, with interest and
penalties thereon, if any. : :

ARTICLE V: CENTRAL CASH MANAGEMENT

Section 5.01. Cash Flow. Borrower hereby acknowledges -and agrees that (i) the Rents
(which for the purposes of this Section 5.01 shall not include security deposits from tenants
under Leases held by Borrower and not applied towards Rent) derived from the Property and
(ii) Loss Proceeds (other than Loss Proceeds that Lender has elected to apply to-reduce the Debt
in accordance with the terms of Article III hereof) shall be utilized (a) to fund the Basic Carrying
Costs Sub-Account, (b) to pay all amounts to become due and payable under the Note by funding
the Debt Service Payment Sub-Account, (¢) to fund the Recurring Replacement Reserve Sub-
Account, (d) to fund the Reletting Reserve Sub-Account, and (e) to fund the Operation and
Maintenance Expense Sub-Account, all to the extent provided for herein. Borrower shall collect
all security deposits from tenants under valid Leases, which shall be held by Borrower, in
accordance with applicable law and in a segregated demand deposit bank account-at such ..
commercial or savings bank or banks as may be reasonably satisfactory to Lender (the “Security
Deposit Account™). Borrower shall notify Lender of any security deposits held as letters.of .
credit and, upon Lender’s request, such letters of credit shall be promptly delivered to Lender. .+~

’”"J'“L'WL“WMMWJMMmgwsmrm

Skagit County Auditor
12/28/2005 Page 69 of 132 3: 16PNI




" Borrower shall have no right to withdraw funds from the Security Deposit Account; provided
~ that; prior to the occurrence of an Event of Default, Borrower may withdraw funds from the
“Security Deposit Account to refund or apply security deposits as required by the Leases or by
appll_cable Legal Requirements. During the continuance of an Event of Default, all withdrawals
from the-Security Deposit Account must be approved by Lender. Borrower shall cause all Rent
which is due and payable to Borrower pursuant to the terms of the Leases (other than security
deposits under valid Leases which are held in the Security Deposit Account) to be paid through
automated"clearing'hbuse funds (*ACH”), a check drawn on an account in a bank located in the
continental'Untited States which is a member of the New York Clearing House Association or by
Federal wire dlrectly to the Rent Account. Borrower shall give each tenant under a Lease an
irrevocable direction in. thie form of Exhibit E attached hereto and made a part hereof to deliver
all rent payments made by. tenants and other payments constituting Rent directly to the Rent
Account and shall deliver copies of such letters to Lender, together with an Officer’s Certificate
certifying that such letters were delivered to each tenant under the Leases within five (5) days of
the Closing Date. Notwithstanding the foregoing, if any Rent is received by Borrower or
Manager, then (a) such amounts shall-be held in trust for the benefit, and as the property, of
Lender, (b) such amounts shall not'be commingled with any other funds or property of Borrower
or Manager and (c) Borrower or Manager shall deposit such amounts in the Rent Account within
one (1) Business Day of rece1pt ‘Borrower shall, or shall cause Manager to, give to the bank in
which the Rent Account is located ‘an itrevocable written instruction, in form and substance
acceptable to, and acknowledged by, Lender, that all funds deposited in the Rent Account shall
be automatically transferred through ACH or by Federal wire to the Central Account prior to
2:00 p.m. (New York City time) on each Business Day. Upon execution of any Space Lease
after the Closing Date, Borrower shall deliver to Lender a copy of the irrevocable direction letter
referred to above, the receipt of which has been acknowledged by the tenant under such Space
Lease. Lender may elect to change the financial institution in which the Central Account or the
Rent Account shall be maintained; however, Lender shall give Borrower and the bank in which
the Rent Account is located not fewer than ten (10) Business Days’ prior notice of such change.

Neither Borrower nor Manager shall change the bank in which the Rent Account is located or the
Rent Account without the prior written consent of Lender.. All- fees and charges of the bank in
which the Central Account is located shall be paid by Borrower

Section 5.02. Establishment of Accounts. Lender has._establiShéd the Escrow Accounts
and the Central Account in the name of Lender as secured party.and Borrower has established
the Central Account in the joint names of Lender, as secured party,_-and'"Borr.ower. The Central
Account, the Rent Account and the Escrow Accounts shall be under the sole.dominion and
control of Lender and funds held therein shall not constitute trust funds. - Borrower hereby
irrevocably directs and authorizes Lender to withdraw funds from the Central Account, the Rent
Account and the Escrow Accounts, all in accordance with the terms and conditions of this
Security Instrument. Borrower shall have no right of withdrawal in respect of the Central
Account, the Rent Account or the Escrow Accounts. Each transfer of funds to ‘be- inade
hereunder shall be made only to the extent that funds are on deposit in the Central Account, the
Rent Account or the affected Sub-Account or Escrow Account, and Lender shall have no
responsibility to make additional funds available in the event that funds on deposit are .
insufficient. The Central Account shall contain the Basic Carrying Costs Sub-Account, the Debt
Service Payment Sub-Account, the Recurring Replacement Reserve Sub-Account, the Reletting .
Reserve Sub-Account and the Operation and Maintenance Expense Sub-Account, each of which .-~
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“ .accounts shall be Eligible Accounts or book entry sub-accounts of an Eligible Account (each a
_*Sub-Account” and collectively, the “Sub-Accounts”) to which certain funds shall be allocated
and from which disbursements shall be made pursuant to the terms of this Security Instrument.
Iny addition; on the date hereof, the Central Account shall also contain (x) a Sub-Account entitled
the’ “Eng:meermg Escrow Sub Account”, which shall be funded by Borrower at Closing with the
Initial Engineering Deposit set forth on Exhibit B attached hereto (representing the sum
applicable to the Required Engineering Work described in Section 5.12 below and on Exhibit D
attached hereto, (y)a Sub-Account entitled the “Outstanding TILC Sub-Account™ which shall be
funded by Borrower at Closing with the Initial Outstanding TILC Deposit set forth on Exhibit B
attached hereto and (z) a Sub-Account entitled the “Old Navy Reserve Sub-Account which shall
be funded by Borrower at Closmg with the Initial Old Navy Reserve Deposit set forth on Exhibit
B attached hereto. Disbursements from the Engineering Sub-Account shall be made in
accordance with Section-5.12 hereof. Sums held in the Escrow Accounts may be commingled
with other monies held by Lender. -

Section 5.03. Permitted Investments. All sums deposited into the Outstanding TILC
Escrow Account, Recurring Replacement Reserve Sub-Account, the Reletting Reserve Escrow
Account and the Operation and. Maintenance Expense Escrow Account shall be held in an
interest bearing account but Borrower acknowledges that Lender makes no representation or
warranty as to the rate of return. ‘Lender shall not have any liability for any loss in investments
of funds in Recurring Replacement Reserve Sub-Account, the Reletting Reserve Escrow, the
Outstanding TILC Escrow Account and the Operation and Maintenance Expense Escrow
Account and no such loss shall affect Borrower’s obligation to fund, or liability for funding, the
Central Account and each Sub-Account and Escrow Account, as the case may be. Borrower
agrees that Lender shall include all such earnings on-the: Recurring Replacement Reserve Sub-
Account, the Reletting Reserve Escrow Account, the Outstanding TILC Escrow Account and the
Operation and Maintenance Expense Escrow Accountas income of Borrower (and, if Borrower
is a partnership, limited liability company or other pass-through entity, the partners, members or
beneficiaries of Borrower, as the case may be) for federal and applicable state and local tax
purposes. All interest paid or other earnings on funds deposrced into the Recurring Replacement
Reserve Sub-Account, the Reletting Reserve Escrow Account, the Quistanding TILC Escrow
Account and the Operation and Maintenance Expense Escrow Account made hereunder shall be
deposited into the Central Account and shall be allocated to the Recurring Replacement Reserve
Sub-Account, the Reletting Reserve Escrow Account, the Qutstanding TILC Escrow Account
and the Operation and Maintenance Expense Escrow Account. Borrower shall'pay all costs, fees
and expenses incurred in connection with the establishment and maintenance of, or the
disbursement from the Recurring Replacement Reserve Sub-Account, the- Relettmg Reserve
Escrow Account, the Outstanding TILC Escrow Account and the Operatlon and Maintenance
Expense Escrow Account, which sums shall be due and payable by Borrower upon demand and
may be deducted by Lender from amounts on deposit in the Central Account or the Escrow
Accounts. : o

Section 5.04. Servicing Fees. At the option of Lender, the Loan may be serv1ced by a
servicer (the “Servicer”) selected by Lender and Lender may delegate all or any portion of its .
responsibilities under this Security Instrument to the Servicer. Provided that no Default __has o
occurred and is continuing, Borrower shall have no cobligation to reimburse Lender for servicing
fees incurred in connection with the ordinary, routine servicing of the Loan; provided, however
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" that Borrower shall reimburse Lender for (a) any and all costs and expenses incurred after the

~occirrence of a Default and (b) as otherwise provided for in this Security Instrument.
~~Additionally, Borrower shall pay all reasonable servicing fees of Servicer, if any, not to exceed
$500'00 per month, charged in connection with any disbursement of funds from the Escrow
Accounts pursuant to the Servicer’s then standard conditions and rates.

Sectlon 5.05. Monthly Funding of Sub-Accounts and Escrow Accounts. (a) On or
before each Payment Date during the term of the Loan, commencing on the first (1st) Payment
Date occurring after the month in which the Loan is initially funded, Borrower shall pay or cause
to be paid to the Central Account, Basic Carrying Costs Monthly Installment, the Required Debt
Service Payment,” ‘the- Recurring Replacement Monthly Installment, the Reletting Reserve
Monthly Installment and all sums required to be deposited in the Operation and Maintenance
Expense Sub-Account and thc Curtailment Reserve Sub-Account, if any, pursuant to clauses (i)
through (vii) of this ‘Section. 5.05(a) and all funds transferred or deposited into the Central
Account shall be allocated among the Sub-Accounts as follows and in the following priority:

(i) ﬁrst, .to__t.h'ellBhsic Carrying Costs Sub-Account, until an amount equal
to the Basic Carrying Costs Monthly Installment for such Current Month has been
allocated to the Bas1c Carrymg Costs Sub-Account;

(i)  second, to the Debt Service Payment Sub-Account, until an amount
equal to the Required Debt Service Payment for the Payment Date occurring in
such Current Month has been allocated to the Debt Service Payment Sub-
Account; :

(ifi)  third, to the Recurring Réplaceiment Reserve Sub-Account, uatil an
amount equal to the Recurring Replacement Monthly Installment for such Current
Month has been allocated to the Recurring Rej;i'lgcgment Reserve Sub-Account;

(iv)  fourth, to the Reletting Reser've: Sub-Account, until an amount equal to
the Reletting Reserve Monthly Installment for such Cuxrent Month has been
allocated to the Reletting Reserve Sub-Account '

(vy fifth, but only during the occurrence._ and_ continuance of an Event of
Default, to the Operation and Maintenance Expense Sub-Account in an amount
equal to the Cash Expenses, other than management fees payable to Affiliates of
Borrower, for such Current Month pursuant to the. related Approved Annual
Budget; .

(vi)  sixth, but only during the occurrence and contmuance of ar Event of
Default, to the Operation and Maintenance Expense Sub-Account-in an amount
equal to the amount, if any, of the Net Capital Expenditures for such Cun:ent
Month pursuant to the related Approved Annual Budget; : .

(vil)  seventh, but only during the occurrence and continuance of an Event__-- :
of Default, to the Operation and Maintenance Expense Sub-Account in ani amount
equal to the amount, if any, of the Extraordinary Expenses approved by Lender

for such Current Month. " lmmwlmmmwmw
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. “Provided that (I) no Event of Default has occurred and is continuing and (IT) Lender has
_ recewed the Manager Certification referred to in Section 2.09(d) hereof for the most recent
.period - for which the same is due, Lender agrees that in each Current Month any amounts
deposited into or remaining in the Central Account after the Sub-Accounts have been funded in
accordance with clauses (i) through (vii) above with respect to the Current Month and any
periods prior théreto, shall be disbursed by Lender to Borrower on the Payment Date and, to the
extent that funds are available for such purpose, on the fifteenth and twenty-fifth day of each
Current Ménth or; if such days are not Business Days, on the next succeeding Business Day in
accordance with Borrower’s irrevocable written instruction delivered to Lender on the Closing
Date. During the existence of an Event of Default, no funds held in the Central Account shall be
distributed to Borrower and Lender shall have the right to apply all or any portion of the funds
held in the Central Account or any Sub-Account or any Escrow Account to the Debt in Lender’s
sole discretion. o

(b) On e_a"ch Payment Date, (i) sums held in the Basic Carrying Costs Sub-
Account shall be transferred to the Basic Carrying Costs Escrow Account, (ii) sums held in the
Debt Service Payment Sub-Account, together with any amounts deposited into the Central
Account that are either (x) Loss Proceeds that Lender has elected to apply to reduce the Debt in
accordance with the terms of Article IlI ‘hereof or (y) excess Loss Proceeds remaining after the
completion of any restoration required hereunder, shall be transferred to Lender to be applied
towards the Required Debt Service Payment, (iii) sums held in the Recurring Replacement
Reserve Sub-Account shall be transferred” to the Recurring Replacement Reserve Escrow
Account, (iv) sums held in the Reletting Reserve Sub-Account shall be transferred to the
Reletting Reserve Escrow Account, and-(v) sums held in the Operation and Maintenance
Expense Sub-Account shall be transferred to the. Operatmn and Maintenance Expense Escrow
Account. O :

(c) While this Security Instruinent .is cross-collateralized with the other
Cross-collateralized Mortgages, the monies in the Central Account relating to all of the
Cross-collateralized Property(s) shall be commingled and the cash management arrangements
hereunder and under the other Cross-collateralized Mortgage shall be admlmstered as if it were
under one waterfall. :

Section 5.06. Payment of Basic Carrving Costs. Borrower hereby agrees to pay all Basic
Carrying Costs (without regard to the amount of money in the Basic Carrying Costs Sub-
Account or the Basic Carrying Costs Escrow Account). At least ten (10) Busiriess Days prior to
the due date of any Basic Carrying Costs, and not more frequently than once each month,
Borrower may notify Lender in writing and request that Lender pay such. Basic. Carrying Costs
on behalf of Borrower on or prior to the due date thereof, and, provided that no'Event of Default
has occurred and that there are sufficient funds available in the Basic Carrying Costs Escrow
Account, Lender shall make such payments out of the Basic Carrying Costs. Escrow-Account
before same shall be delinquent. Together with cach such request, Borrower shall furnish Lender
with bills and all other documents necessary, as reasonably determined by Lender for -the
payment of the Basic Carrying Costs which are the subject of such request.’ Borrc_)_wer_ s .
obligation to pay (or cause Lender to pay) Basic Carrying Costs pursuant to this Security’ -
Instrument shall include, to the extent permitted by applicable law, Impositions resulting"ﬁbm "
future changes in law which impose upon Lender an obligation to pay any property taxes or-other
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Iiﬁpdéitions or which otherwise adversely affect Lender’s interests as provided for in this
. Secunty Instrument

Prov1ded that no Event of Default shall have occurred, all funds deposited into the Basic
Carrymg Costs Escrow Account shall be held by Lender pursuant to the provisions of this
Security Instrument and shall be applied in payment of Basic Carrying Costs in accordance with
the tetms heteof. . Should an Event of Default occur, the sums on deposit in the Basic Carrying
Costs Sub-Accourt-and the Basic Carrying Costs Escrow Account may be applied by Lender in
payment of any Basic: Carrying Costs or may be applied to the payment of the Debt or any other
charges affecting all .or.any portion of the Cross-collateralized Properties as Lender in its sole
discretion may detetmme provided, however, that no such application shall be deemed to have
been made by operation of law or otherwise until actually made by Lender as herein provided.

Section 5.07. Relefting Reserve Escrow Account. (a) Borrower hereby agrees o pay all
Reletting Expenditures (without regard to the amount of money then available in the Reletting
Reserve Sub-Account or ‘the Reletting Reserve Escrow Account). Upon the execution of any
Space Lease with respect to which- Borrower is obligated to undertake or pay for any Reletting
Expenditures, Borrower shall submit to Lender (i) an itemized line item budget (a “Budget™)
reasonably acceptable to Lender outlining all of the Reletting Expenditures, (ii) a copy of the
signed Lease for which said Reletting Expenditures relate, in each case which has an expiration
date at least three (3) years after the commencement thereof and which is otherwise in
compliance with the provisions of this Security Instrument, (iii) a copy of the plans and
specifications, if any, for the proposed Reletting Expenditures and (iv) an Officer’s Certificate
with respect to the items referred to in clatises (i) through (jii) and setting forth an anticipated
completion date for the Reletting Expenditures. Thereafter, provided that no Event of Default has
occurred and is continuing and that Lender has received a written request from Borrower for
payment or reimbursement of any costs incurred in connection with any Reletting Expenditures,
together with (i) unconditional lien waivers (subject only te-payment), (ii) a statement from an
Architect or Engineer, indicating that such portion of the Reletting Expenditures for which
payment or reimbursement is sought has been substantially completed in compliance with all
Legal Requirements, (iii) unless Borrower requests disbursement by means of check payable
jointly to Borrower and the applicable vendor, copies of bills for such Reletting Expenditures
marked “paid in full” (or such other documentation reasonably satisfactery.to Lender to establish
the payment of the Reletting Expenditures) for the portion ‘due and for which payment or
reimbursement is sought, (iv) upon final completion of such Reletting Expenditures, tenant
estoppel certificates from the tenant leasing space in the Premises for- whom the Reletting
Expenditures are being made which indicate, among other things, that the tenant under such
Space Lease has been in occupancy and open for business for at least oné¢ full calendar month
and paid all rents due under the Space Lease without abatement, suspension, deferment,
diminution, reduction or other allowances for at least one full calendar month, and. v) stich other
documentation as may be reasonably requested by Lender to establish that the ‘Reletting
Expenditures or portion thereof which are the subject of such request have been co_m_pleted all of
which are reasonably acceptable in form and substance to Lender, Lender shall disburse to
Borrower, to the extent of funds remaining in the Reletting Reserve Escrow Account; any actual .
expenses incurred in connection with such Reletting Expenditures which were set forth in the .-
approved Budget provided that Borrower may make a request for disbursement of sums from the -
Reletting Reserve Escrow Account no more than once during any month and any request (other .~ .~

AR A

Skagit County Auditor
12!29!2005 Page 64 of 132 3: 16PNI




s than 'the final request) shall be in a minimum amount of $5,000. With respect to any Reletting

_ Expendltures which relate to brokerage commissions, upon the receipt of (1) copies of bills for
~~such Reletting Expendltures marked “paid in full”, (ii) tenant estoppel certificates from the
tenant leasing space in the Premises for which Lease the brokerage commissions are due which
indicate, among other things, that the tenant under such Space Lease has been in occupancy and
open ‘for business for at least one fuil calendar month and paid all rents due under the Space
Lease wﬂhout abatement, suspension, deferment, diminution, reduction or other allowances for
at least oné¢ full calendar month and (iii) a copy of the signed Lease for which said Reletting
Expenditures relate, in’ each case which has an expiration date at least three (3) years, all of
which are reasonably acceptable to Lender, Lender shall disburse to Borrower any actual
expenses incurred - in connectzon with such Reletting Expenditures out of the Reletting Reserve
Escrow Account.” Lender shall not be required to make any disbursements out of the Reletting
Reserve Escrow Account if-an Event of Default shall have occurred and is continuing, if more
than one such request .is made in any month or if sufficient funds are not available in the
Reletting Reserve Escrow Account. |

(b  In addition, Borrower shall pay to Lender for deposit with Lender all
funds received by Borrower. in- excess-of $50,000 in connection with any cancellation,
termination or surrender of any Lease, 1nclud1ng, but not limited to, any surrender or cancellation
fees, buyout fees, or reimbursements for tenant improvements and leasing commissions
(“Termination Payments™); provided, as long as no Event of Default exists, when the applicable
space is re-leased pursuant to a Space Lease entered into in accordance with the terms of this
Security Instrument, any such Termination Payments on deposit with Lender and remaining after
payment of all tenant improvements and-.leasing commissions in connection with such new
Space Lease pursuant to 5.07(a) above shall be paid-to. Borrower upon the occupancy and the
payment of rents due under the new Space Lease for at least one full calendar month

{c) Provided that no Event of Default shall have occurred, all funds deposited
into the Reletting Reserve Escrow Account relating to Reletting Expenditures shall be held by
Lender pursuant to the provisions of this Security Instrument and: shall be applied in payment of
Reletting Expenditures. Should an Event of Default oceur, the sums on deposit in the Reletting
Reserve Sub-Account and the Reletting Reserve Escrow Account may be applied by Lender in
payment of any Relefting Expenditures or may be applied to the paylﬁent of the Debt or any
other charges affecting all or any portion of the Property, as Lender, in.its sole discretion, may
determine; provided, however, that no such application shall be deemed to have been made by
operation of law or otherwise until actually made by Lender as herem prov1ded

(d) In the event that Borrower holds any letters of credlt as security for
obligations under Leases, within thirty (30) days (or if any letters of credlt may. expire within
such thirty (30) day period, prior to the expiration of such letter of credit) of the-occurrence of a
monetary event of default or a material non-monetary event of default under. the related Lease,
Borrower shall present for draw and use all commercially reasonable efforts to-draw the* full
amount which it is entitled to draw under such letter of credit; provided, however, Borrower shait
not be obliged to draw on such letter of credit if (i) Borrower has submitted to Lerder a plan of
action to resolve any event of default which gave rise to Borrower’s right to draw on‘the -
applicable letter of credit and Lender shall, in its reasonable discretion, have consented to:such:~
plan or Borrower is precluded from making a draw on the applicable letter of credit by applicable
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“ law; and (ii) the term of such letter of credit will not expire prior to the implementation of such
- _submitted plan. Borrower shall deliver to Lender all security deposits which are applied against
~~sums due to Borrower under Leases (including, without limitation, all sums drawn on letters of
credits held as security for obligations of tenants under Leases) and Rent paid by or on behalf of
any lessee under a Space Lease in whole or partial consideration for the termination, cancellation
or surrender of ‘any Space Lease including, without limitation, surrender or cancellation fees,

buy-out fees or reimbursements for tenant improvements or leasing commissions, within five (5)
Business Days of receipt thereof and all such sums shall be held in the Reletting Reserve Escrow
Account and shall be dishursed therefrom as set forth above.

Section 5. 08 Recurrln,t.LRemacement Reserve Escrow Account. Borrower hereby agrees
to pay all Recurnng Rep}acement Expenditures with respect to the Property (without regard to
the amount of money then available in the Recurting Replacement Reserve Sub-Account or the
Recurring Replacement Rese_rve Escrow Account). Provided that Lender has received written
notice from Borrower at'least five (5) Business Days prior to the due date of any payment
relating to Recurring Replacement Expenditures and not more frequently than once each month,
and further provided that no.Event of Default has occurred and is continuing, that there are
sufficient funds available in the Recurring Replacement Reserve Escrow Account and that
Borrower shall have theretofore furnished Lender with lien waivers, copies of bills, invoices and
other reasonable documentation as may be required by Lender to establish that the Recurring
Replacement Expenditures which are the subject of such request represent amounts due for
completed or partially completed capltal work and improvements performed at the Property,
Lender shall make such payments out of thie Recurring Replacement Reserve Escrow Account.

Provided that no Event of Default shall havé. occurred, all funds deposited into the
Recurring Replacement Reserve Escrow Account shall be held by Lender pursuant to the
provisions of this Security Instrument and shall be apphed in payment of Recurring Replacement
Expenditures. Should an Event of Default occur, ‘the sums on deposit in the Recurring
Replacement Reserve Sub-Account and the Recurring Replacement Reserve Escrow Account
may be applied by Lender in payment of any Recurring Replacement Expenditures or may be
applied to the payment of the Debt or any other charges affecting all or any portion of the Cross-
collateralized Properties, as Lender in its sole discretion may determine; provided, however, that
no such application shall be deemed to have been made by operatlon of law or otherwise until
actually made by Lender as herein provided. s

Section 5.09. Operation and Maintenance Expense Escrow Account Borrower hereby
agrees to pay all Operating Expenses with respect to the Property (without regard to the amount
of money then available in the Operation and Maintenance Expense. ‘Sub-Account or the
Operation and Maintenance Expense Escrow Account). All funds allocated to the Operation and
Maintenance Expense Escrow Account shall be held by Lender pursuant to the provisions. of this
Security Instrument. Any sums held in the Operation and Maintenance Expense Escrow
Account shall be disbursed to Borrower within five (5) Business Days of receipt by Lender from
Borrower of (a) a written request for such disbursement which shall indicate the Operating
Expenses (exclusive of Basic Carrying Costs and any management fees payable to Borrower or
to Affiliates of Borrower) for which the requested disbursement is to pay and (b) an Officer’s .-
Certificate stating that no Operating Expenses with respect to the Property are more than s‘i’kty
(60) days past due; provided, however, in the event that Borrower legltlmately disputes’ any
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*_invoice for an Operating Expense, and (i) no Event of Default has occurred and is continuing
_ hereunder, (ii) Borrower shall have set aside adequate reserves for the payment of such disputed
_-sums together with all interest and late fees thereon, (iii) Borrower has complied with all the
rcqmrements of this Security Instrument relating thereto, and (iv) the contesting of such sums
shall ot constltute a default under any other instrument, agreement, or document to which
Borrower is a party, then Borrower may, after certifying to Lender as to items (i) through (iv)
hereof, contest such invoice. Together with each such request, Borrower shall furnish Lender
with bills and-all-other documents necessary for the payment of the Operating Expenses which
are the suby::c:t:c-fl= such request. Borrower may request a disbursement from the Operation and
Maintenance Expense | Escrow Account no more than one (1) time per calendar month. Should
an Event of Default occur and be continuing, the sums on deposit in the Operation and
Maintenance Expense Sub-Account or the Operation and Maintenance Expense Escrow Account
may be applied by Lendet in payment of any Operating Expenses for the Property or may be
applied to the payment-of-the Debt or any other charges affecting all or any portion of the
Property as Lender, in its sole discretion, may determine; provided, however, that no such
application shall be deemed to have, been made by operation of law or otherwise until actually
made by Lender as herein provided. .

Section 5.10. Intentionaﬂ-y Deleted

Section 5.11. Intentionally Délqtéd E

Section S.12. Performance of Engineering Work. (a) Borrower shall promptly
commence and diligently thereafter pursue to completion (without regard to the amount of
money then available in the Engineering Escrow Account) the Required Engineering Work prior
to the twelve (12) month anniversary of the Closing Date. - After Borrower completes an item of
Required Engineering Work, Borrower may submit to Lender an invoice therefor with lien
waivers and a statement from the Engineer, reasonably acceptable to Lender, indicating that the
portion of the Required Engineering Work in question has been completed in compliance with all
Legal Requirements, and Lender shall, within twenty (20) days thereafter, although in no event
more frequently than once each month, reimburse “such amount to Borrower from the
Engineering Escrow Account; provided, however, that Borrower shall not be reimbursed more
than the amount set forth on Exhibit D hereto as the amount allocated ‘to the portion of the
Required Engineering Work for which reimbursement is sought.. - :

(b)y  From and after the date all of the Required Engiﬁe¢ring_ Wotk is completed,
Borrower may submit a written request, which request shall be delivered together with final lien
waivers and a statement from the Engineer, as the case may be, reasombly acceptable to Lender,
indicating that all of the Required Engineering Work has been completed in comphance with all
Legal Requirements, and Lender shall, within twenty (20) days thereafter, disburse any balance
of the Engmeermg Escrow Account to Borrower. Should an Event of Default occur, the sums on
deposit in the Engineering Escrow Account may be applied by Lender in payment of ‘any
Required Engineering Work or may be applied to the payment of the Debt or any other charges
affecting all or any portion of the Cross-collateralized Property as Lender in its sole: diseretion
may determine; provided, however, that no such application shall be deemed to have been made
by operation of law or otherwise until actually made by Lender as herein provided. e
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" -Section 5.13. Loss Proceeds. In the event of a casualty to the Property, unless Lender
elects or is required pursuant to Article IlI hereof to make all of the Insurance Proceeds available
“.-to Borrower for restoration, Lender and Borrower shall cause all such Insurance Proceeds to be
paid by the insurer directly to the Central Account, whereupon Lender shall, after deducting
Lerider’s reasonable costs of recovering and paying out such Insurance Proceeds, including
without limitation, reasonable attorneys’ fees, apply the same to reduce the Debt in accordance
with the terins of the Note; provided, however, that if Lender elects, or is deemed to have
elected, ot is.required to make the Insurance Proceeds available for restoration, all Insurance
Proceeds in respect of rent loss, business interruption or similar coverage shall be maintained in
the Central Accout, to be applied by Lender in the manner as Rent received with respect to the
operation of the Property; provided, further, however, that in the event that the Insurance
Proceeds with respect to'rent loss, business interruption or similar insurance policy are paid in a
lump sum in advance, Lendef shall hold such Insurance Proceeds in a segregated interest-bearing
escrow account, which-shall be an Eligible Account, shall estimate, in Lender’s reasonable
discretion, the number of months required for Borrower to restore the damage caused by the
casualty, shall divide the aggregate rent loss, business interruption or similar Insurance Proceeds
by such number of months, and shall disburse from such bank account into the Central Account
each month during the performance of 'such restoration such monthly installment of said
Insurance Proceeds. In the event that Insurance Proceeds are to be applied toward restoration,
Lender shail hold such funds in a segregated bank account at the Bank, which shall be an
Eligible Account, and shall disburse same in-accordance with the provisions of Section 3.04
hereof. Unless Lender clects, or is reqmred pursuant to Section 6.01 hereof to make all of the
Condemnation Proceeds available to Borrower for restoration, Lender and Borrower shall cause
all such Condemmation Proceeds to be paid to the Ceéntral Account, whereupon Lender shall,
after deducting Lender’s reasonable costs of recovering. and paying out such Condemnation
Proceeds, including without limitation, reasonable attorneys’ fees, apply same to reduce the Debt
in accordance with the terms of the Note; provided, however, that any Condemnation Proceeds
received in connection with a temporary Taking shall b¢ maintained in the Central Account, to
be applied by Lender in the same manner as Rent received with respect to the operation of the
Property; provided, further, however, that in the event-that the. Condemnation Proceeds of any
temporary Taking are paid in a lump sum in advance, Lender shall ‘hold such Condemnation
Proceeds in a segregated interest-bearing bank account, which shall be an Eligible Account, shall
estimate, in Lender's reasonable discretion, the number of menths that the Property shall be
affected by such temporary Taking, shall divide the aggregate- ‘Condemnation Proceeds in
connection with such temporary Taking by such number of months, and shall disburse from such
bank account into the Central Account each month during the pendency. of .such temporary
Taking such monthly instaliment of said Condemnation Proceeds.” In-the event that
Condemnation Proceeds are to be applied toward restoration, Lender shall _h_cild such funds in a
segregated bank account at the Bank, which shall be an Eligible Account, and shall disburse
same in accordance with the provisions of Section 3.04 hereof. If any Less-Proceeds are
received by Borrower, such Loss Proceeds shail be received in trust for ‘Lender, shall be
segregated from other funds of Borrower, and shall be forthwith paid into the Central-Account,
or paid to Lender to hold in a segregated bank account at the Bank, in each case to be.applied of
disbursed in accordance with the foregoing. Any Loss Proceeds made available to Borrower for .-
restoration in accordance herewith, to the extent not used by Borrower in connection with, 01' to
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: .'_.thé extent they exceed the cost of, such restoration, shall be paid to Borrower promptly following
o the completlon of the Work.

Sectlon 5.14. Qutstanding TILC Escrow Account. Provided that no Event of Default has
occurred and is.continuing, Borrower may submit to Lender a written request for disbursement
from the Outstanding TILC Escrow Account in an amount not to exceed the allocated amount for
each respective Tenant set forth on Exhibit H annexed hereto relating to the Property located in
Osh Kosh,"Wisconsin together with (x) copies of all documentation required to be delivered by
the applicable Tenant to Borrower under its respective Lease as a prerequisite to such tenant
receiving its tenant allowance, (y) a certification by Borrower that the applicable leasing costs
have been paid by the apphcable tenant, that the applicable tenant is in possession of its demised
premises and is paying base rent under its Lease, and that there are no material defaults under the
applicable Lease and (z) a‘copy of the check sent by Borrower to the applicable Tenant
evidencing the payment of the tenant allowance; provided, however, that Borrower shail not be
reimbursed for more than $462, 000 Notwithstanding the foregoing, Lender shall, upon the
Borrower's request, pay such amounts to Borrower and the apphcable Tenant by virtue of a joint
check without Borrower having-to pay the applicable Tenant prior to the submission to Lender of
such request. All funds deposited-into the Outstanding TILC Escrow Account shall be held by
Lender pursuant to the provisions of this .Security Instrument and, provided that no Event of
Default shall have occurred and be:continuing, all such funds shall be applied in payment of
Reletting Expenditures with respect to the applicable Tenant. Should an Event of Default occur
and be continuing, the sums on deposit in the Outstanding TILC Escrow Account may be applied
by Lender in payment of any Reletting. Expenditures with respect to the applicable Tenant or
may be applied to the payment of the Debt or any other-charges affecting all or any portion of the
Property, as Lender, in its sole discretion, may dctermine; provided, however, that no such
application shall be deemed to have been made by operation of law or otherwise until actually
made by Lender as herein provided. To the extent there are any excess funds remaining in the
Outstanding TILC Escrow Account after Borrower has-paid all of its obligations to the
applicable Tenant, upon Lender's receipt of a written request, which request shall be delivered
with a statement from the Borrower that no further tenant allowance obligations exist under this
Section 5.16, Lender shall within twenty {20) days thereafter, dlsburse any of the balance of the
Outstanding TILC Escrow Account to Borrower.

Section 5.15. Old Navy_ Reserve Fund. Contemporémequsly hé_re‘with, Borrower has
deposited $1,895,000.00 with respect to certain renovation work to be performed at Osh Kosh
Outlet in Osh Kosh, Wisconsin. Borrower shall submit a budget within thirty (30) days of the
date hereof (the "Budget") in connection with the renovation work as same will be more
particularly described on said Budget (the “Old Navy Work™), which is to-bé performed by
Borrower pursuant to and in accordance with this Section. Amounts so deposited with Lender
shall be held by Lender in accordance with this Section hereof. Amounts-so’ dépo'sued in the
account in which such amounts are held shall hereinafter be referred to as the’ “Old Navy Work
Escrow Account”. :

(1)  Lender shall disburse to Borrower from the Old Navy Wdrk___ E_S_crbw
Account an amount not to exceed $1,895,000.00, from time to time, but not more "
frequently than once in any thirty (30) day period, upon satisfaction by Borrower
of each of the following conditions as determined by Lender in its sole disci*etibn: A
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(a) Borrower shall submit a written request for payment to Lender at least thirty
(30) days prior to the date on which Borrower requests such payment be made and
specifies the applicable item of Old Navy Work to be paid and/or reimbursed to

- Borrower; (b) on the date such request is received by Lender and on the date such

. payment is to be made, no Event of Default shall exist and remain uncured;
. (¢) Lender shall have received an Officer’s Certificate (i} stating that all items of

- ~Old Navy Work to be funded by the requested disbursement have been completed
_~in-a"good and workmanlike manner and in accordance with (x) all applicable
" federal; state and local laws, rules and regulations and (y) such Officer’s

Certlﬁcate to be accompanied by a copy of any license, permit or other approval
by dny. Governmental Authority required to commence and/or complete such Old
Navy Work, {ii) identifying each Person that supplied materials or labor in
connection with the Old Navy Work to be funded by the requested disbursement,
and (iii) stating- that each such Person has been paid in full, such Officer’s
Certificate to be accompanied by lien waivers and paid invoices or other evidence
of payment. satlsfactory to Lender; (d) at Lender’s option, a title search indicating
that the Property .is free from all liens, claims and other encumbrances not
previously approved by Lendert; {e) delivery to Lender of a certification from an
inspecting architect;, enginéer or other consultant reasonably acceptable to Lender
describing the completed -work and verifying the completion of the work; and
(f) Lender shall receive such other evidence as Lender shall reasonably request in
order to evidence that the items of Old Navy Work to be funded by the requested
disbursement have been completed and are paid for. Each request from the Old
Navy Work Reserve Fund must be in increments of not less than $100,000.00. In
no event shall Borrower be entitled to finds in excess of the amounts earmarked
for such item of Old Navy Work as set forth in the Budget. Lender may require
an 1nspect10n of the Property -at ‘Borrower' 's expense prior to making a
disbursement in order to verify completlon of any items of Old Navy Work for
which reitnbursement is sought. Prior to any disbursement of funds from the Old
Navy Work Escrow Account, Borrower shall  submit to Lender the applicable
plans and specifications for the Old Navy Work. Lender shall, upon Borrower's
request, pay such amounts to Borrower and the applicable vendor or contractor by
virtue of 2 joint check without Borrower having to pay such vendor or contractor
prior to the submission to Lender of such request. -

(ii)  In connection with the construction, equipping and furnishing and/or

completion of the Old Navy Work (collectively, the "Constructlon"), Borrower hereby
covenants and agrees as follows: . .

NY:989563.7

() Borrower covenants and agrees (w) 1o observe alI of the
obligations, covenants and agreements of Borrower under such documents
instruments, agreements, permits, plans, designs and specifications which p_ertam
or relate to the Construction of the Old Navy Work, (x) to cause to b’e___'conStructed.-
the Old Navy Work in a good and workmanlike manner and in accordance with .

all applicable laws, (y) to cause the timely Construction of the Old Navy Work_t_:o.---‘ |

be substantially in accordance with the applicable project schedules and the .
Budget and (z) that the Old Navy Work shall be free from any liens or claims of
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any and all persons or entities performing services or labor on the Property or

furnishing materials thereto, and free from any liens or claims arising out of or

relating to taxes and/or assessments levied against the Old Navy Work or the
~-. Improvements or any part thereof.

__ (2) Borrower acknowledges and agrees that Lender (or its agents) shall
. ‘have the right at all reasonable times upon reasonable notice to enter upon and
*" inspect the Construction of the Old Navy Work. All costs and expenses
" ~reasonably incurred in connection with Lender’s inspection of the Old Navy
Work shall be payable by Borrower upon demand therefor by Lender.

(3) Borrower upon request by Lender, shall promptly furnish periodic
reports to Lender {including any and all reports prepared by Lender’s engineer) on
the progress of the Construction of the Old Navy Work and the estimated
completion date therefor, stating that such Construction of the Old Navy Work is
proceeding substantially in accordance with the applicable project schedules and
plans and spemﬁcatlons and identifying the costs expended to date in connection
therewith.

(4)  Inconnection with the Construction of the Old Navy Work (i)
Borrower shall fully and punctually pay and discharge (x) any and all costs,
expenses and liabilities for, orincurred in connection with, the Construction of the
Old Navy Work in accordance with the Budget and all applicable plans and
specifications as and when the same become due and payable or which, if unpaid,
are or may become liens on the Property and/or the Improvements, and (y) all
taxes and assessments payable with réspect to the Property, and (i) the
Improvements shall be and remain free and- cIear of all liens from any and ali
persons or entities furnishing materials,: Iabor or services for or in connection with
the Construction of the Old Navy Work. ~

(5) It shall be an Event of Default under this Agreement if Borrower
does not comply with the covenants contained in this Section 5.15 (the "Old
Navy Work Default”). Upon the occusrence of such Old Navy Work Default or
any other Event of Default under this Security Instrument,-Lender, at its option,
may withdraw all of the amounts contained in the Old Navy Work Escrow
Account and Lender may retain and/or apply such funds eithet (x) to Completion
of the Old Navy Work, (y) to an account for the benefit of Lender to-be held as
additional security for the Loan, or (z) toward payment of the’ Debt in such order,
proportion and priority as Lender may determine in its sole dlscretlon Lender’s
right to withdraw and apply the amounts contained in the Qld'Navy Work Escrow
Account shall be in addition to all other rights and remedies prowded 10 Lender
under this Security Instrument and the other Loan Docaments. :

ARTICLE VI: CONDEMNATION

Section 6.01. Condemnation. (a) Borrower shall notify Lender promptly. of - the |
commencement or threat of any Taking of the Property or any portion thercof. Lender is hereby
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':".ir'r"evdt:ably appointed as Borrower’s attorney-in-fact, coupled with an interest, with exclusive
"'_.power to collect, receive and retain the proceeds of any such Taking and to make any
'-..---compromlse or settlement in connection with such proceedings (subject to Borrower’s
reasonable -approval, except after the occurrence of an Event of Default, in which event
Borrower’s approval shall not be required), subject to the provisions of this Security Instrument;
provided, however, that Botrrower may participate in any such proceedings and shall be
authorized -and entitled to compromise or settle any such proceeding with respect to
Condemnation Proceeds in an amount less than five percent (5%) of the Allocated Loan Amount.
Borrower shall eikecute .and deliver to Lender any and all instruments reasonably required in
connection with ary. such proceeding promptly after request therefor by Lender. Except as set
forth above, Borrower shall not adjust, compromise, settle or enter into any agreement with
respect to such proceedings without the prior consent of Lender. All Condemnation Proceeds are
hereby assigned to and shall be paid to Lender. With respect to Condemnation Proceeds in an
amount in excess of five-percent (5%) of the Allocated Loan Amount, Borrower hereby
authorizes Lender to compromise, settle, collect and receive such Condemnation Proceeds, and
to give proper receipts and acquittance therefor. Subject to the provisions of this Article VI,
Lender may apply such Condemnation Proceeds (less any cost to Lender of recovering and
paying out such proceeds, including, -without limitation, reasonable attorneys’ fees and
disbursements and costs allocable t0 inspecting any repair, restoration or rebuilding work and the
plans and specifications therefor) toward the payment of the Debt or to allow such proceeds to be
used for the Work. ‘

(b)  “Substantial Takin_g-’-’_ shall mean (i) a Taking of such portion of the
Property that would, in Lender’s reasonable discretion, leave remaining a balance of the Property
which would not under then current economic conditions, applicable Development Laws and
other applicable Legal Requirements, permit the restoration of the Property so as to constitute a
complete, rentable facility of the same type as-existed prior to the Taking, having adequate
ingress and egress to the Property, the Leases of which covering 75% of the square footage of the
Property immediately prior to such Taking wiil not be ‘terminated due to the Taking during and
following the restoration of such Property and being capable of producing a projected Net
Operating Income (as reasonably determined by Lender) yielding a projected Debt Service
Coverage therefrom for the next two (2) years of not less: than the :Required Debt Service
Coverage or (ii) a Taking which occurs less than two (2) years prior to the Maturity Date or (iii)
a Taking which Lender is not reasonably satisfied could be repaired within twelve (12) months
and at least six (6) months prior to the Maturity Date or (iv) a Takmg of ﬁﬂeen percent (15%) or
more of the Property. A

(c) In the case of a Substantial Taking, Condemnat:on Proceeds shall be
payable to Lender in reduction of the Debt but without any prepayment fe¢ or charge of any kind
and, if Borrower elects to apply any Condemnation Proceeds it may receive, pursuant to this
Security Instrument to the payment of the Debt, Borrower may prepay the bala:nce of the Debt
without any prepayment fee or charge of any kind. S

(d) In the event of a Taking which is less than a Substantial Takin’g-;'Bori_fow_ér }
at its sole cost and expense (whether or not the award shall have been received of shall be
sufficient for restoration) shall proceed diligently to restore, or cause the restoration of, the
remaining Improvements not so taken, to maintain a compiete, reniable, self-contained --ﬁilly o
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. oﬁerat'i__onal facility of the same sort as existed prior to the Taking in as good a condition as is

) _reasonably possible. In the event of such a Taking, Lender shall receive the Condemnation

Proi_;eeds: and shall pay over the same:

: (i) (i) first, provided no Default shall have occwred and

~be continuing, to Borrower to the extent of any portion of the award as may be

" _.necessary to pay the reasonable cost of restoration of the Improvements
T rEmai.ﬁi_I_lg, and

- (il) (i)  second, to Lender, in reduction of the Debt without
a.ny prepayment premium or charge of any kind.

If one or more Takmgs in the aggregate create a Substantial Taking, then, in such event,
the sections of this Art_lele VIabove applicable to Substantial Takings shall apply.

(e) In the event Lender is obligated to or elects to make Condemnation
Proceeds available for the restoration or rebuilding of the Property, such proceeds shall be
disbursed in the manner and subject 1o the conditions set forth in Section 3.04(b) hereof. If, in
accordance with this Article VI, any Condemnation Proceeds are used to reduce the Debt, they
shall be applied in accordance with the provisions of the Note and, with no prepayment fee or
charge of any kind. Borrower shall promptly exccute and deliver all instruments requested by
Lender for the purpose of conﬁrming:'t_he____assignment of the Condemnation Proceeds to Lender.
Application of all or any part of the Condernation Proceeds to the Debt shall be made in
accordance with the provisions of Sections 3.06 and 3.07 hereof. No application of the
Condemnation Proceeds to the reduction of the Debt shall have the effect of releasing the lien of
this Security Instrument until the remainder of the Debt has been paid in full. In the case of any
Taking, Lender, to the extent that Lender has not been reimbursed by Borrower, shall be entitled,
as a first priority out of any Condemnation Proceeds, to reimbursement for all costs, fees and
expenses reasonably incurred in the determination and eellecuon of any Condemnation Proceeds.
All Condemnation Proceeds deposited with Lender pursuant to this Section, until expended or
applied as provided herein, shall be held in accordance with Section 3.04(b) hereof and shall
constitute additional security for the payment of the Debt and the payment and performance of
Borrower’s obligations, but Lender shall not be deemed a trustee or other fiduciary with respect
to its receipt of such Condemnation Proceeds or any part thereof. All awards so deposited with
Lender shall be held by Lender in an Eligible Account, but Lender __makes no representation or
warranty as to the rate or amount of interest, if any, which may acctue on any 'such deposit and
shall have no liability in connection therewith, For purposes hereof; any reference to the award
shall be deemed to include interest, if any, which has accrued thereon. - :

ARTICLE VII: LEASES AND RENTS

Section 7.01. Assignment. (a) Borrower does hereby bargain, sell, 3531gn and set over
unto Lender, all of Borrower’s interest in the Leases and Rents. The assignment of Leases' and
Rents in this Section 7.01 is an absolute, unconditional and present aSSIgnment from Borrower to
Lender and not an assignment for security and the existence or exercise of Borrower’s license ..
(revocable by Lender only during the continuance of an Event of Default) to collect Rent shall_
not operate to subordinate this assignment to any subsequent assignment. The exercise by .
Lender of any of its rights or remedies pursuant to this Section 7.01 shall not be deemed to make e
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" Lender a mortgagee-in-possession. In addition to the provisions of this Article VII, Borrower

B -s:ljial’l'c:on__lply with all terms, provisions and conditions of the Assignment.

(b)--._So long as there shall exist and be continuing no Event of Default, Borrower shall
haveé a revocable license to take all actions with respect to all Leases and Rents, present and
future, lnclud__m_g the right to collect and use the Rents, subject to the terms of this Security
Instrument.and the Assignment.

(c)- ~In-a separate instrument Borrower shall, as requested from time to time by
Lender, assign to ‘Lender or its nominee by specific or general assignment, any and all Leases,
such assignments to beé in form and content reasonably acceptable to Lender, but subject to the
provisions of Section 7.01(b).hereof. Borrower agrees to deliver to Lender, within thirty (30)
days after Lender’s request; a true and complete copy of every Lease and, within ten (10)
Business Days after Lender’s request, a complete list of the Leases, certified by Borrower to be
true, accurate and complete. and stating the demised premises, the names of the lessees, the Rent
payable under the Leases, the date to which such Rents have been paid, the material terms of the
Leases, including, without hmitatlon, the dates of occupancy, the dates of expiration, any Rent
concessions, work obligations .or other mducements granted to the lessees thereunder, and any
renewal options. -

(d) The rights of Lender contained in this Article VII, the Assignment or any other
assignment of any Lease shall not result.in any obligation or liability of Lender to Borrower or
any lessee under a Lease or any party" claiming through any such lessee or constitute an
assumption by Lender of any such liability or obligation.

() At any time during the continuance of an Event of Default, the license granted
hereinabove may be revoked by Lender, and Lender or-a receiver appointed in accordance with
this Security Instrument may enter upon the Property; and collect, retain and apply the Rents
toward payment of the Debt in such priority and propomons as Lender in its sole discretion shall
deem proper. . :

(H In addition to the rights which Lender may have herein, upon the occurrence and
during the continuance of any Event of Default, Lender, at its option, may require Borrower to
pay monthly in advance to Lender, or any receiver appointed {'0 eollect-the Rents, the fair and
reasonable rental value for the use and occupation of such part of the Property as may be used
and occupied by Borrower and may require Borrower to vacate and surrender possession of the
Property to Lender or to such receiver and, in default thereof, Bormwer may be evicted by
summary proceedings or otherwise. S

Section 7.02. Management of Property.

(a) Borrower shall manage the Property or cause the Property to be Iﬁanéi_ged__ ina
manner which is consistent with the Approved Manager Standard. The Manager (other than
Borrower) shall at all times meet the Minimum Manager Credentials. All Space Leases shall
provide for rental rates comparable to then existing local market rates and terms and conditions -
which constitute good and prudent business practice and are consistent with prevailing market .~
terms and conditions, and shall be arm’s length transactions. All Space Leases shall be on'a .+ -

..

Skagit County Auditor
12!29!2005 Page 74 of 132 3:16PM



*form previously approved by Lender with such commercially reasonable changes as are
- _consistent with the standards of other similarly situated owners when compared with terms and
con'ditions of leases in similarly situated shopping centers in similar context at the time in
questmn taking into account, inter alia, the type, creditworthiness and bargaining power of the
prospective tenant and the location and size of the space covered by the proposed Lease, and
shall provide that they are subordinate to this Security Instrument and that the lessees thereunder
attorn'to-Lender. - Borrower shall deliver copies of all Leases, amendments, modifications and
renewals thereof to-Lender. All proposed Space Leases for the Property shall be subject to the
prior written approval-of Lender, not to be unreasonably withheld or delayed, provided, however
that Borrower may enter.into new Space Leases with unrelated third parties without obtaining the
prior consent of Lender provided that: (i) the leases conform with the requirements of this
Section 7.02; (ii) the space to be leased pursuant to such proposed Lease, together with any other
space which is leased to the proposed tenant or an Affiliate thereof, does not exceed 6,000 square
feet; and (iii) the term of the proposed lease does not exceed six (6) years and, inclusive of all
extensions and renewals, does not exceed ten (10) years. Lender’s consent to any Lease shall be
deemed given, if the first correspondence from Borrower to Lender requestmg such approval is
in an envelope marked “PRIORITY”-and contains a bold-faced, conspicuous legend at the top of
the first page thereof stating that “IF. YOU FAIL TO RESPOND TO OR TO EXPRESSLY
DENY THIS REQUEST FOR-APPROVAL IN WRITING WITHIN TEN (10) BUSINESS
DAYS, YOUR APPROVAL MAY BE DEEMED GIVEN”, and is accompapied by the
information and documents required:above and any other information reasonably requested by
Lender in writing prior to the expiration of such ten (10) Business Day period in order to
adequately review the same has been delivered and, if Lender fails to respond or to expressly
deny such request for approval in writing within the ten (10) Business Day period a second
notice is delivered to Lender from Borrower in-an envelope marked “PRIORITY™ requesting
approval containing a bold-faced, conspicuous legend at the top of the first page thereof stating
that “IF YOU FAIL TO RESPOND TO OR EXPRESSLY DENY THIS REQUEST FOR
APPROVAL IN WRITING WITHIN FIVE (5) BUSINESS- DAYS, YOUR APPROVAL
SHALL BE DEEMED GIVEN” and Lender fails to respond or to expressly deny each request
for approval within the five (5) Business Day period. L »

(b) Borrower (i) shall observe and perform all of 'ips material obligations under the
Leases pursuant to applicable Legal Requirements and shall not do or permit to be done anything
to impair the value of the Leases as security for the Debt; (ii) shall promptly send copies to
Lender of all notices of default which Borrower shall receive under the [eases; (iii) shall,
consistent with the Approved Manager Standard, enforce all of the terms, covenants and
conditions contained in the Leases to be observed or performed; (iv) shall not collect any of the
Rents under the Leases more than one (1) month in advance (except that Borrower may collect in
advance (A) such security deposits as are permitted pursuant to applicable Legal Requirements
and are commercially reasonable in the prevailing market and (B) all rent deerned “additional
rent” under the Leases); (v) shall not execute any other assignment of lessor’s interest in the
Leases or the Rents except as otherwise expressly permitted pursuant to this Security Instrument;
{vi) shall not cancel or terminate any of the Space Leases or accept a surrender fhereof in any
manner inconsistent with the Approved Manager Standard; (vii) shall not convey, transfer or .-
suffer or permit a conveyance or transfer of all or any part of the Premises or the Improvements .~
or of any interest therein so as to effect a merger of the estates and rights of, or a termination or Y
diminution of the obligations of, lessees thereunder; (viii) shail not alter, modify or change the . -
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" terms of any guaranty of any Major Space Lease or cancel or terminate any such guaranty in any
_ahanner inconsistent with the Approved Manager Standard; (ix) shall, in accordance with the
- '-Approved Manager Standard, make all reasonable efforts to seek lessees for space as it becomes
vacant and enter into Leases in accordance with the terms hereof; () shall not materially modify,
alter of amend any Major Space Lease or Property Agreement without Lender’s consent, which
consent will not be unreasonably withheld or delayed; (xi) shall notify Lender promptly if any
Pad Owner shall cease business operations or of the occurrence of any event of which it becomes
aware affecting a Pad Owner or its property which might have any material effect on the
Property; and (xii).shall, without limitation to any other provision hereof, execute and deliver at
the reasonable request of Lender all such further assurances, confirmations and assignments in
connection with the- Property as are required herein and as Lender shall from time to time
reasonably require. .

(c) All security deposits of lessees, whether held in cash or any other form, shall be
treated by Borrower as trust funds, shall not be commingled with any other funds of Borrower
and, if cash, shall be deposited by Borrower in the Security Deposit Account. Any bond or other
instrument which Borrower is permitted to hold in lieu of cash security deposits under applicable
Legal Requirements shall be maintained in.full force and effect unless replaced by cash deposits
as hereinabove described shall, if permltted pursuant to Legal Requirements, at Lender’s optlon
name Lender as payee or mortgagee thereunder or be fully assignable to Lender and shall, in all
respects, comply with applicable Legal _Requlr_ements and otherwise be reasonably satisfactory to
Lender. Borrower shall, upon request, provide Lender with evidence reasonably satisfactory to
Lender of Borrower’s compliance with the foregoing. During the continuance of any Event of
Default, Borrower shall, upon Lender’s request, if permitted by applicable Legal Requirements,
turn over the security deposits (and any interest thereon) to Lender to be held by Lender in
accordance with the terms of the Leases and all Legal Requirements.

(d) Lender shall, upon request of 'B'OifroWer;f enter into a subordination,
nondisturbance and attornment agreement (“SNDA”) with respect to each proposed tenant
entering into a Lease in compliance with the requirements of this Security Instrument pr0v1ded
that such Lease is (i) with a tenant occupying at least 6,000 squiare féet of the Premises or is with
an existing tenant pursuant to a Lease dated prior to the Closing Date which provides that the
tenant thereunder is entitled to an SNDA or with any tenant which is renting space on a national
basis which leases at least 2,000 square feet of the Premises, (i) with“a tenant reasonably
approved by Lender in writing prior to Borrower’s execution of any such Lease and (iii) on the
standard form of Lease previously approved in writing by Lender with such commercially
reasonable changes as are consistent with the Approved Manager. Standard. -~ Any SNDA
executed by Lender shall be in Lender’s then standard form with such changes as Lender shall
agree to and provide that in the event Lender or any purchaser at foreclosure shall succeed to
Borrower’s interest in the Property, the Leases of such tenants will remain in-full force and effect
and be binding upon Lender or such purchaser and such tenant as though each were orlglnal
parties thereto. S

(e) Borrower covenants and agrees with Lender that (i) the Property will be managed
at all times by Borrower in accordance with Borrower’s organizational documents or by a' -
Manager pursuant to a management agreement approved by Lender (the “Managemenmt - -
Agreement”), (ii) after Borrower has knowledge of a fifty percent (50%) or more change in .- .
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c'b'htro'l of the ownership of Manager, Borrower will promptly give Lender notice thereof (a

o ___.“Manager Control Notice™} and (iii) the Management Agreement (or in the case Borrower is

acting .as Manager, Borrower’s right to manage the Property) may be terminated by Lender at
any time for cause (including, but not limited to, Manager’s gross negligence, misappropriation
of funds; willful misconduct or fraud) or at any time following (A) the occurrence of an Event of
Default, or (B) the receipt of a Manager Control Notice, or (C) the date upon which the Debt
Service Coverageis.1.10:1.0 or less. In the event of any such termination, a substitute managing
agent shall be-appointed by Borrower, subject to Lender’s prior written approval, which may be
given or withheld in Lender’s sole discretion and which may be conditioned on, inter alia, a letter
from each Rating Ageticy confirming that any rating issued by the Rating Agency in connection
with a Securitization will-riot, as a result of the proposed change of Manager, be downgraded
from the then curfent ratings thereof, qualified or withdrawn. Borrower may from time to time
appoint a successor manager to manage the Property with Lender’s prior written consent which
consent shall not be unreasonably withheld or delayed, provided that any such successor
manager shall be a reputable management company which meets the Minimum Manager
Credentials and each Rating. Agency shall have confirmed in writing that any rating issued by the
Rating Agency in connection with-a Securitization will not, as a result of the proposed change of
Manager, be downgraded from- the then current ratings thereof, qualified or withdrawn.

Borrower further covenants and- agrees that Borrower shall require Manager {or any successor
managers) to maintain at all times during the term of the Loan worker’s compensation insurance
as required by Governmental Authorltles

ARTICLE VIII: MAINT ENANCE AND REPAIR

Section 8.01. Maintenance and Repalr of- the Property, Alterations; Replacement of
Equipment. Borrower hereby covenants and agrees

{(a) Borrower shall not (i) desert or abandon the Property, (ii) change the use of the
Property or cause or permit the use or occupancy of any part of the Property to be discontinued if
such discontinuance or use change would violate any zoning or other law, ordinance or
regulation; (iii) consent to or seek any lowering of the zoning classification, or greater zoning
restriction affecting the Property; or (iv) take any steps whatsqev’ér to convert the Property, or
any portion thereof, to a condominium or cooperative form of ownership.

(b)  Borrower shall, at its expense, (i) take good care.of the Property including
grounds generally, and utility systems and sidewalks, roads, alleys, and curbs therein, and shall
keep the same in good, safe and insurable condition and in comphance with all applicable Legal
Requirements, (ii) promptly make or cause to be made all repairs to the Property, above grade
and below grade, interior and exterior, structural and nonstructural, ordinary and _extr_aordmary,
unforeseen and foreseen, and maintain the Property in a manner appropriate for the facility and
(iii) not commit or suffer to be committed any waste of the Property or do or suffer to be done
anything which will increase the risk of fire or other hazard to the Property or impait. the value
thereof. Borrower shall keep the sidewalks, vaults, gutters and curbs comprising, er: adjacent 1o,

the Property, clean and free from dirt, snow, ice, rubbish and obstructions. All repairs made'by
Borrower shall be made with first-class materials, in a good and workmanlike manner, shall be *
equal or better in quality and class to the original work and shall comply with all appli’cable"

Legal Requirements and Insurance Requirements. To the extent any of the above obligations’ are

.
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“ .obligations of tenants under Space Leases or Pad Owners or other Persons under Property
- .Agreements, Borrower may fulfill its obligations hereunder by causing such tenants, Pad Owners
~.-or other Persons, as the case may be, to perform their obligations thereunder. As used herein, the
terms “repair” and “repairs” shall be deemed to include all necessary replacements.

{c)  Borrower shall, except in connection with tenant improvement work under Space
Leases entered into in accordance with the terms of this Security Instrument, not demolish,
remove, tonstruct,-or, except as otherwise expressly provided herein, restore, or alter the
Property or‘any portion thereof which could diminish the value of the Property nor consent to or
permit any such ""d'e_rnolition, removal, construction, restoration, addition or alteration which
would diminish the value of the Property without Lender’s prior written consent in each instance,
which consent shall not be unreasonably withheld or delayed.

(d)  Borrower represents and warrants to Lender that (i) there are no fixtures,
machinery, apparatus, tools, equipment or articles of personal property attached or appurtenant
to, or located on the Property, except for the Equipment and equipment leased by Borrower for
the management, operation. or maintenance of the Property in accordance with the Loan
Documents; (ii) the Equipmerit and the leased equipment constitute all of the fixtures,
machinery, apparatus, tools, equipmeént. a_nc_i articles of personal property necessary to the proper
operation and maintenance of the Property; and (iii) all of the Equipment is free and clear of all
liens, except for the lien of this Security Instrument and the Permitted Encumbrances. All right,
title and interest of Borrower in and to all extensions, improvements, betterments, renewals and
appurtenances to the Property hereafter acquired by, or released to, Borrower or constructed,
assembled or placed by Borrower in the Property, and all changes and substitutions of the
security constituted thereby, shall be and, in each such case, without any further mortgage,
encumbrance, conveyance, assignment or other act by Lender or Borrower, shall become subject
to the lien and security interest of this Security Instrument as fully and completely, and with the
same effect, as though now owned by Borrower and. specifically described in this Security
Instrument, but at any and all times Borrower shall execute and deliver to Lender any documents
Lender may reasonably deem necessary or appropriate for the. purpose of specifically subjecting
the same to the lien and security interest of this Security Instrument

(e)  Notwithstanding the provisions of this Secunty Instrument to the contrary,
Borrower shall have the right, at any time and from time to time, to-remove and dispose of
Equipment which may have become obsolete or unfit for use or which is no longer useful in the
management, operation or maintenance of the Property. Borrower shall promptiy replace any
such Equipment so disposed of or removed with other Equipment of equal value.and utility, free
of any security interest or superior title, liens or claims; except that, if replacement of the
Equipment so removed or disposed of is not necessary or desirable for the proper management,
operation or maintenance of the Property, Borrower shall not be required to tfeplace the same.
All such replacements or additional equipment shall be deemed to constitute” “Equlpment and
shall be covered by the security interest herein granted. : L
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ARTICLE IX: TRANSFER OR ENCUMBRANCE OF THE PROPERTY

S Section 9.01. Other Encumbrances. Borrower shall not further encumber or permit the
further encumbrance in any manner (whether by grant of a pledge, security interest or otherwise)
of the Propérty-or any part thereof or interest therein, including, without limitation, of the Rents
therefrom. In addition, Borrower shall not further encumber and shall not permit the further
encumbrance in any manner (whether by grant of a pledge, security interest or otherwise) of
Borrower or"any"di're'ct or indirect interest in Borrower except as expressly permitted pursuant to
this Security Instrument

Section 9. 02 No Transfer (2) Borrower acknowledges that Lender has examined and
relied on the expertise __of Beorrower and, if applicable, each General Partner, in owning and
operating properties such as the Property in agreeing to make the Loan and will continue to rely
on Borrower’s ownershlp of the Property as a means of maintaining the value of the Property as
security for repayment of the Debt and Borrower acknowledges that Lender has a valid interest
in malntamlng the value of the Property. Borrower shail not Transfer, nor permit any Transfer,
without the prior written consent of Lender, which consent Lender may withhold in its sole and
absolute discretion other than pursuant to Space Leases as provided herein. Lender shall not be
required to demonstrate any actual impairment of its security or any increased risk of default
hereunder in order to declare the Debt immediately due and payable upon a Transfer without
Lender’s consent. This provision shall apply to every Transfer regardless of whether voluntary
or not, or whether or not Lender has consented to any previous Transfer.

(b)  Notwithstanding any provision of this Security Instrument to the contrary,
no person or entity may, after the date hereof, become an.owner of a direct or indirect interest in
any entity comprising Borrower, which interest exce¢ds forty-nine percent (49%), without
Lender’s written consent in each instance and receipt by Lender of (x) written confirmation that
any rating issued by such Rating Agency in connection with the Securitization will not, as a
result of the proposed Transfer, be downgraded from the then current ratings thereof, qualified or
withdrawn, and (y) 2 substantive non-consolidation oplmon in form and substance acceptable to
Lender.

(c) The non-managing members or limited partners ‘of Borrower (or to the
extent Borrower is a single member limited liability company; the single’ member of Borrower)
may incur indebtedness and obtain such loan from a third party lender reasonably acceptable to
Lender (a “Mezzanine Debt™) and its incurrence of such Mezzanine Debt shall not constitute a
default or result in payment of any fee to Lender under the Loan Documents so long as:
(a) Lender receives not less than forty-five (45) days prior written notice of the incurrence of
such Mezzanine Debt, (b) the security granted in connection with such mdeb‘tedness con31sts ofa
pledge of the non-managing member or limited partner interests of Borrower (or, to the extent
Borrower is a single member limited liability company, the single member of Borfowet may
pledge its interest in and to Borrower) (in no event may any managing member or-general partner
pledge its interest in and to Borrower), (c) the Property has a debt service coverage ratio on. the
date the Mezzanine Debt is incurred of not less than 1.15:1.0 for the aggregate”sum ‘of the
indebtedness secured hereby and the Mezzanine Debt, calculated as the ratio of (x) net operatlng B
income as reasonably determined by Lender from the Property for the preceding 12 calendar
months, and (y) the principal and interest actually paid under the Loan to Lender with respect to
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* .such period plus the annual principal and interest payable under the proposed Mezzanine Debt,
(d)the aggregate sum of the indebtedness secured hereby and the Mezzanine Debt does not
*.-exceed a loan-to-value ratio of eighty-eight percent (88%) of the appraised value of the Property
pursua.nt to-a cwrrent appraisal reasonably acceptable to Lender (provided, however, no new
appraisal-shall ‘be required if Mezzanine Debt is incurred within nine (9) months of the date
hereof), (e) the lender of the Mezzanine Debt is reasonably acceptable to Lender and executes
and délivers'an intercreditor agreement to Lender in form and substance reasonably acceptable to
Lender and such mezzanine lender (the "Intercreditor Agreement"), (f) the Mezzanine Debt is
subordinate in time and in right to the indebtedness secured hereby pursuant to the Intercreditor
Agreement, (g) thé Mezzanine Debt is not cross defanlted or cross collateralized with any other
properties or loans other than the loan secured hereby, (h) the terms, conditions and structure of
and documentation for the Mezzanine Debt are approved by Lender, which approval shall not be
unreasonably withheld or delayed, (i) the Mezzanine Debt has a maturity date that is coterminous
with or longer than the term.of the loan secured hereby, (j) Lender has received written
confirmation from each Rating Agency that the implementation of the Mezzanine Debt will not
result in a qualification, downgrade, or withdrawal of the then-current ratings assigned by the
Rating Agency to the securities issued in connection with a secondary market transaction, (1) if
requested by Lender, Borrower and/or ‘Borrower shall execute and deliver any and all
documents, instruments, agreeménts ‘or -opinions as reasonably requested by Lender in
connection with the Mezzanine Debt including any amendments or modifications to the Loan
Documents in connection with such Mezzanine Debt, (m) the lender of the Mezzanine Debt does
not have any recourse against the Borrower and executes and delivers to Lender documentation
in form and substance reasonably acceptable to Lender evidencing same, (n) Borrower pays all
of Lender's out-of-pocket costs and expenses in connection with the Mezzanine Debt and (o)
Borrower satisfies such other conditions as Lender-shall require in its reasonable discretion.

Section 9.03. Due on Sale. Lender may declare the Debt immediately due and payable
upon any Transfer or further encumbrance without Lender’s consent without regard to whether
any impairment of its security or any increased risk of default hereunder can be demonstrated.
This provision shall apply to every Transfer or further encumbrance of the Property or any part
thereof or interest in the Property or in Borrower regardless ‘of whether voluntary or not, or
whether or not Lender has consented to any previous Transfer or further encumbrance of the
Property or interest in Borrower. :

Section 9.04. Permitted Transfer. (A) Notwithstanding the foregoing provisions of this
Article IX, the sale, conveyance or transfer of the Cross-collateralized Properties in their entirety,
except as otherwise set forth in Section 9.04(B) (hereinafter, “Sale”) shall ‘be permitted
hereunder provided that each of the following terms and conditions are satisfied: -

(@)  no Event of Default is then continuing hereunder or under any of the other
Loan Documents; ST e,

(b) Lender shall have consented to the Sale, provided, however;, such- consent
shall not be unreasonably withheld and, if the proposed Sale is to occur at any time after a
Securitization, each Rating Agency shall have delivered written confirmation that any rating:
issued by such Rating Agency in connection with the Securitization will not, as a result of the
proposed Sale, be downgraded from the then current ratings thereof, qualified or withdrawn;
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'.'...p'r'"(.).vi'ded however, that no request for consent to the Sale will be entertained by Lender if the
_proposed Sale is to occur within sixty (60) days of any contemplated sale of the Loan by Lender,
- "whet.her 1in' connection with a Securitization or otherwise;

- R () Borrower gives Lender written notice of the terms of the proposed Sale
not Jess than forty-five (45) days before the date on which such Sale is scheduled to close and,
concurrently therewith, gives Lender (i) all such information concerning the proposed transferee
of the Property (herelnafter “Buyer”) as Lender would require in evaluating an initial extension
of credit to" a bofrower and Lender determines, in its reasonable discretion that the Buyer is
acceptable to Lender in all respects and (ii) a non-refundable application fee equal to $7,500;

(d-) ' B_orrower pays Lender, concurrently with the closing of such Sale, a
non-refundable assumption fee in an amount equal to one quarter of one percent (.25%) of the
then outstanding Loan Amount together with all reasonable out-of-pocket costs and expenses,
including, without hmrtatron reasonable attorneys’ fees, incurred by Lender in connection with
the Sale; - :

(e) Buyer assumes all of the obligations under the Loan Documents and, prior
to or concurrently with the closmg of Such Sale, Buyer executes, without any cost or expense to
Lender, such documents and agreements as Lender shall reasonably require to evidence and
effectuate said assumption and delivers such legal opinions as Lender may require;

(O Borrower and Bu‘yer"éxecute without any cost or expense to Lender, new
financing statements or financing statement amendments and any additional documents
reasonably requested by Lender; ‘

(g) Borrower delivers to Lender, without any cost or expense to Lender, such
endorsements to Lender’s title insurance policy, hazard insurance policy endorsements or
certificates and other similar materials as Lender may deem necessary at the time of the Sale, all
in form and substance reasonably satisfactory to Lender, including, without limitation, an
endorsement or endorsements to Lender’s title insurance policy insuring the lien of this Security
Instrument, extending the effective date of such policy to the date of execution and delivery (or,
if later, of recording) of the assumption agreement referenced above in ‘subparagraph (e) of this
Section, with no additional exceptions added to such policy, and i msurmg that fee simple title to
the Property is vested in Buyer; .

(h) Borrower executes and delivers to Lender, W1thout any cost or expense to
Lender, a release of Lender, its officers, directors, employees and agents,, frorn all claims and
liability relating to the transactions evidenced by the Loan Documents, through and including the
date of the closing of the Sale, which agreement shall be in form and substance reasonably
satisfactory to Lender and shall be binding upon Buyer; o e

(i) subject to the provisions of Section 18.32 hercof, such Sale is not
construed so as to relieve Borrower of any personal hablhty under the Note or any- of the other
Loan Documents for any acts or events occurring or obligations arising prior .to ‘or. ™
simultaneously with the closing of such Sale, and Borrower executes, without any cost or~ .
expense to Lender, such documents and agreements as Lender shall reasonably require to - -
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* evidence and effectuate the ratification of said personal liability; provided that, upon the closing
of such Sale, if Borrower and Buyer have satisfied each of the terms of this Section 9.04, as
'-'-reasonably determined by Lender, Lender shall release Borrower from all obligations arising
after the closing of such Sale. Additionally, if a replacement guarantor acceptable to Lender in
its teasonable discretion executes a guaranty identical in substance to the guaranty executed by
Guarantor in connection with the Loan (the “Guaranty”), Lender shall release the existing
Guarantor from any liabilities under the Guaranty arising after the closing of such Sale;

“~{)". “-such Sale is not construed so as to relieve any Guarantor of its obligations
under any guaranty or indemnity agreement executed in connection with the Loan and each such
Guarantor executes, without any cost or expense to Lender, such documents and agreements as
Lender shall reasonably require to evidence and effectuate the ratification of each such guaranty
agreement, provided that if Buyer or a party associated with Buyer approved by Lender in its
sole discretion assumes the obligations of the current Guarantor under its guaranty and Buyer or
such party associated with Buyer, as applicable, executes, without any cost or expense to Lender,
a new guaranty in similar form and 'substance to the existing guaranty and otherwise satisfactory
to Lender, then Lender shall release thie current Guarantor from all obligations arising under its
guaranty after the closing of su_ch Sale; and..

(k)  Buyeris a.':.Sihg'le ?Uipose Entity and Lender receives a non-consolidation
opinion relating to Buyer from Buyer s counsel which opinion is in form and substance
acceptable to Lender.

(B)  Notwithstanding anything to.the contrary contained herein, subject to the last
sentence of clause (B), Borrower shall have the right to transfer the Property located in Fremont,
Indiana (the "Fremont Property") in connection” with an assumption by a Buyer who is
unaffiliated with Borrower pursuant to Section 9: 04(A) of thls Security Instrument so long as: (i)
subject to ciause (viii) below of this Clause (B), Borrowc__r complies with all of the terms and
conditions of Section 9.04(A) (other than with respect to Section 9.04(A)(d) and Borrower
cooperates with Lender to release the lien of this Security. Instrument against the Fremont
Property (it being the intent that the Fremont Property to be assumed shall be released from the
cross-collateralization pursuant to this Security Instrument and the other Cross-collateralized
Mortgages), (ii) after giving such effect to such release, the Debt Service Coverage Ratio (as
determined by Lender in its sole discretion) for the Cross-collateralized Properties in the
aggregate which will remain subject to the lien of the Cross-Collateralized Mortgages shall not
be less than the greater of (x) the Debt Service Coverage Ratio for all of the Cross-collateralized
Properties (including the Fremont Property) at the time of the Closing Date and (y) the Debt
Service Coverage Ratio for all of the Cross-collateralized Properties (including the Fremont
Property) immediately preceding the transfer of the Fremont Property to be released, (iii) the
Debt Service Coverage Ratio (as determined by Lender in its sole discretion) for-the Fremont
Property being transferred and assumed shall not be less than the greater of (x).the Debt Sérvice
Coverage Ratio for all of the Cross-collateralized Properties (including the Fremont Property) at
the time of the Closing Date and (y) the Debt Service Coverage Ratio for all of the Cross-
collateralized Properties (including the Fremont Property) immediately preceding the transfer of
the Fremont Property to be released, (iv) after giving effect of such release, the aggregate loan'to -
value ratio for the remaining Cross-collateralized Properties not being assumed by ‘the =
prospective transferee which will remain subject to the lien of the Cross-collateralized Mortgages e
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- _shall not exceed 80% as determined by Lender in its reasonable discretion, (v) the loan-to-value
_ratio for the Fremont Property being transferred and assumed shall not exceed 80% as
“.-determined by Lender in its reasonable discretion (which loan-to-value ratio in clauses (iv) and
(v) ‘shall be based upon a then current appraisal in form and substance acceptable to Lender,
which appraisal shall be waived if such assumption occurs within six (6) months of the valuation
date contained in the appraisal delivered to Lender in connection with the closing of the Loan),
(vi) the Borrower shall execute any and all documentation required in connection with the
assumption required by Lender in its sole discretion, including any amendments or modifications
to this Security Instrument, the other Cross-Collateralized Mortgages and the other Loan
Documents, {(vii) B_orrowf;r defeases the Note in the amount of the Release Premium (as
hereinafter defined),-which amount shall be applied to partially defease the Note secured by the
remaining Cross-collateralized Properties in accordance with Section 1.05 thereof, (viii)
Borrower shall pay a fee to Lender of one quarter of one (%%) percent of the Allocated Loan
Amount relating to the Fremont Property together with all costs and expenses in connection with
such assumption, (ix) Borrower shall comply with all requirements of Section 1.05 of the Note
with respect to defeasance and (x) Buyer shall execute any and all documentation required by
Lender in its sole and absolute discretion including, without limitation, a new note in the amount
of the Allocated Loan Amount of the Fremont Property, a deed of trust or mortgage, an
assignment of leases and rents, a central account agreement, a rent account agreement, and,
Buyer shall cause a guarantor to execute a guaranty agreement, all of which shall be substantjally
in the form of such documents delivered by Borrower and any guarantor of Borrower in
connection herewith. Except as set :__forth below, (x) no transfer and assumption shall be
permitted under this Section 9.04(B) until such time as a defeasance shall be permitted under the
Note and (y) Lender shall not approve such assumption if Lender determines that the Fremont
Property (including any review of lease rollovers) Would not qualify as collateral for a loan
encumbered solely by such Fremont Property. -For purposes hereof, Release Premium shall
mean with respect to the Fremont Property, an-amount such that, after giving effect to such
release, (i) the Debt Service Coverage Ratio (as definéd-in this Security Instrument) for the
Cross-collateralized Properties not subject to an assumiption (the ''Remaining Property") shall
be not less than the greater of (x) the Debt Service Coverage Ratio for the Cross-collateralized
Properties (including the Fremont Property) at the time of the closmg of the Loan and (y) the
Debt Service Coverage Ratio of all Cross-collateralized Properties (including the Fremont
Property) immediately prior to the transfer; and (ii) the loan-to-value ratio as determined by
Lender for the Remaining Property shall not exceed the lesser of (x)-80% and (y) the loan-to-
value ratio as determined by Lender for all of the Cross-collateralized Properties (including the
Fremont Property) determined 1mmed1ately prior to the transfer, which loan-to-value ratio will
be based upon a then current appraisal in form and substance acceptabie to Lender which
appraisal shall be waived if such assumption occurs within six months of the valuatlon date in
the appraisal received by Lender in connection with closing of the Loan. -

In connection with the transfer and assumption of only the Frernont Property, if
the proposed release occurs prior to the Lockout Expiration Date (as defined in the Note), the
Debt shall be prepaid in part by payment of the Release Premium plus an amount ¢qual to the

Yield Maintenance Premium (as defined in the Note) based upon such partial paydown.in which
event the Fremont Property shall be released from the cross collateralization under the Cross-

collateralized Mortgages.
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ARTICLE X: CERTIFICATES

.Section 10.01. Estoppel Certificates. (a) After request by Lender, Borrower, within
ﬁfteen (1 5).days and at its expense, will furnish Lender with a statement, duly acknowledged and
certlﬁ_ed. setting forth (i) the amount of the original principal amount of the Note, and the unpaid
principal amount of the Note, (ii) the rate of interest of the Note, (jii) the date payments of
interest and/or principal were last paid, (iv) any offsets or defenses to the payment of the Debt,
and if any are alleged, the nature thereof, (v) that the Note and this Security Instrument have not
been modificd or-if modified, giving particulars of such modification and (vi) to the best of
Borrower’s knowledge"'that there has occurred and is then continuing no Default or if such
Default exists, the nature thereof the period of time it has existed, and the action being taken to
remedy such Default. ~

(b) Within-.ﬁfteen (15) days after written request by Borrower, Lender shall furnish to
Borrower a written statement confirming the amount of the Debt, the maturity date of the Note
and the date to which inte:re'st has been..paid

{c) Borrower shall use” all commercially reasonable efforts to obtain estoppel
certificates from tenants in formi and- substance reasonably acceptable to Lender or in form and
substance as provided in the apphcable Leases, but, provided no Event of Default has occurred
and is continuing, in no event shall Borrower be required to deliver estoppel certificates more
than twice during any Loan Year. :

ARTICLE XL: N..TICES

Section 11.01. Notices. Any notice, demand statement request or consent made
hereunder shall be in writing and delivered personally ot sent.to the party to whom the notice,
demand or request is being made by Federal Express or. other nationally recognized overnight
delivery service, as follows and shall be deemed given when delivered personally or one (1)
Business Day after being deposited with Federal Express or such other nationally recognized
delivery service: S

Ifto Lender: To Lender, at the address first written also:ve,_.

with a copy to: Winston & Strawn LLP
200 Park Avenue
New York, New York 10166
Attention: Corey A. Tessler, Esq.

If to Borrower: To Borrower, at the address first written above, "

with a copy to: Herrick Feinstein LLP
2 Park Avenue

New York, New York 10016
Attention: Sheldon Chanales, Esq.

If to Trustee: To Trustee at the address first written above
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_OL. such other address as either Borrower, Trustee or Lender shall hereafter specify by not less
than’ ten "(10) days prlor written notice as provided herein; provided, however, that
notwnhstandmg any provision of this Article to the contrary, such notice of change of address
shall be deemed given only upon actual receipt thereof. Rejection or other refusal to accept or
the inability to deliver because of changed addresses of which no notice was given as herein
required shall be deemed to be receipt of the notice, demand, statement, request or consent.

ARTICLE XII: INDEMNIFICATION

Section 12.01. Indemnification Covering Property. In addition, and without limitation,
to any other provision df this Security Instrument or any other Loan Document, Borrower shall
protect, indemnify and save hatmiless Lender, Trustee and their successors and assigns, and each
of their agents, employees, officets, directors, stockholders, partners and members (collectively,
“Indemnified Parties”) for, from_ an_c_i against any claims, demands, penalties, fines, actual
liabilities, settlements, actual damages, actual costs and expenses of whatever kind or nature,
known or unknown, contingent or otherwise, whether incurred or imposed within or outside the
judicial process, including, Wit‘hout'-"_lim_ita‘cion, reasonable attorneys’ fees and disbursements
imposed upon or incurred by or ass'erted"against any of the Indemnified Parties by reason of (a)
ownership of this Security Instrument, the A851gnment the Property or any part thereof or any
interest therein or receipt of any Rents; (b) any accident, injury to or death of any person or loss
of or damage to property occurring in, on or about the Property or any part thereof or on the
adjoining sidewalks, curbs, parking areas, streets or ways; (¢} any use, nonuse or condition in, on
or about, or possession, alteration, repair, operation, maintenance or management of, the
Property or any part thereof or on the adjoining sidéwalks, curbs, parking areas, streets or ways;
(d) any failure on the part of Borrower to petform or comply with any of the terms of this
Security Instrument or the Ass1gnment (e) performance of any labor or services or the furnishing
of any materials or other property in respect of the Property or any part thereof; (f) any claim by
brokers, finders or similar Persons claiming to be entitled to.a commission in connection with
any Lease or other transaction involving the Property or any part thereof; (g) any Imposition
including, without limitation, any Imposition attributable to the execution, delivery, filing, or
recording of any Loan Document, Lease or memorandum thereof; (h) any lien, security interest,
or claim arising on or against the Property or any part thercof under any Iiegal Requirement or
any liability asserted against any of the Indemnified Parties with respect thereto; (1) any claim
arising out of or in any way relating to any tax or other imposition on the making and/or
recording of this Security Instrument, the Note or any of the other Toan Documents unless
otherwise set forth herein; (j) a Default under Sections 2.02(f) or 2.02(g) hereof [£3) the failure of
any Person to file timely with the Internal Revenue Service an accurate Form 1099-B, Statement
for Recipients of Proceeds from Real Estate, Broker and Barter Exchange" Transactlons _which
may be required in connection with the Loan, or to supply a copy thercof in a. t1mely fashlon to
the recipient of the proceeds of the Loan; or (1) the claims of any lessee or any P_erson_ acting
through or under any lessee or otherwise arising under or as a consequence of any Lease prior to
the time Lender may have taken possession of the Property. Notwithstanding the foregoing .
provisions of this Section 12.01 to the contrary, Borrower shall have no obligation to indemnity -
the Indemnified Parties pursuant to this Section 12.01 for liabilities, obligations, cl"airhs,' .
damages, penalties, causes of action, costs and expenses relative to the foregoing which result o
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* from Lender’s, and its successors’ or assigns’, willful misconduct or gross negligence. Any
.amounts payable to Lender by reason of the application of this Section 12.01 shall constitute a
~.-part of the Debt secured by this Security Instrument and the other Loan Documents and shall
become immediately due and payable and shall bear interest at the Default Rate from the date the
hablhty, obligation, claim, cost or expense is sustained by Lender, as applicable, until paid. The
provisions of this Section 12.01 shall survive the termination of this Security Instrument whether
by repayment of the Debt, foreclosure or delivery of a deed in lieu thereof, assignment or
otherwise.  In case- any action, suit or proceeding is brought against any of the Indemnified
Parties by reason of any occurrence of the type set forth in (a) through (I) above, Borrower shall,

at Borrower’s expense, resist and defend such action, suit or proceeding or will cause the same to
be resisted and defended by. counsel at Borrower’s expense for the insurer of the liability or by
counsel designated by Borrower (unless reasonably disapproved by Lender prompily afier
Lender has been notified of such counsel); provided, however, that nothing herein shall
compromise the right of Lender {or any other Indemnified Party) to appoint its own counsel at
Borrower’s expense for its defense with respect to any action which, in the reasonable opinion of
Lender or such other Indemnified-Party, as applicable, presents a conflict or potential conflict
between Lender or such other Indémnified Party that would make such separate representation
advisable. Any Indemnified Party will-give Borrower prompt notice after such Indemnified
Party obtains actual knowledge of -any’ potential claim by such Indemnified Party for
indemnification hereunder. The Indemnified Parties shall not settle or compromise any action,
proceeding or claim as to which it is indemnified hereunder without notice to, and provided that
no Event of Default has occurred and is continuing, consultation with, Borrower.

ARTICLE XIIE: DEFAULTS

Section 13.01. Events of Default. The Debtshall become immediately due at the option
of Lender upon any one or more of the following--events"(fﬁEvent of Default™}):

(a) if the final payment or prepayment premlum 1f any, due under the Note shall not
be paid on Maturity; - :

(b)  if any monthly payment of interest and/or ﬁriiiéipal d'u'e" ﬁ'nder the Note (other than
the sums described in (a) above) shall not be fully paid on the date upon whlch the same is due
and payable thereunder; :

©) if payment of any sum (other than the sums descnbed in (a) above or (b) above)
required to be paid pursuant to the Note, this Security Instrument or- any other Loan Document
shall not be paid within seven (7) Business Days after Lender delivers written notlce to Borrower
that same is due and payable thereunder or hereunder; e -

(d) if Borrower, Guarantor or, if Borrower or Guarantor is a partnership, any general
partner of Borrower or Guarantor, or, if Borrower or Guarantor is a limited l'i'abiiity company,
any member of Borrower or Guarantor, shall institute or cause to be instituted any proceeding for
the termination or dissolution of Borrower, Guarantor or any such general partner or member '

{e) if the insurance policies required hereunder are not kept in full force and effect or.
if the insurance policies are not assigned and delivered to Lender as herein provided; '
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o S D if Borrower or Guarantor attempts to assign its rights under this Security
___.Instrument or any other Loan Document or any interest herein or therein, or if any Transfer
' occurs other than in accordance with the provisions hereof;

(g) if any representation or warranty of Borrower or Guarantor made herein or in any
other Loan Document or in any certificate, report, financial statement or other instrument or
agreement.furnished to Lender shali prove false or misleading in any material respect as of the
date the reépresentation or warranty was made;

(h) Cf B.Or_roﬁ?er, Guarantor or any general partner of Borrower or Guarantor shall
make an assignment for the benefit of creditors or shall admit in writing its inability to pay its
debts generally as they become due;

i) if a receivet, liguidator or trustee of Borrower, Guarantor or any general partner
of Borrower or Guarantor shall ‘be appointed or if Borrower, Guarantor or their respective
general partners shall be: ad_]udlcated a bankrupt or insolvent, or if any petition for bankruptcy,
reorganization or arrangement pursuant to federal bankruptcy law, or any similar federal or state
law, shall be filed by or against, consented to by, or acquiesced in by, Borrower, Guarantor or
their respective general partnets.or if - -any proceeding for the dissolution or liquidation of
Borrower, Guarantor or their respectlve general partners shall be instituted; however, if such
appointment, adjudication, petition or - procec__dmg was involuntary and not consented to by
Borrower, Guarantor or their respective géneral partners, as applicable, upon the same not being
discharged, stayed or dismissed within ‘sixty (60) days or if Borrower, Guarantor or their
respective general partners shall generally not be paying its debts as they become due;

M if Borrower shall be in default beyond any notice or grace period, if any, under
any other mortgage or deed of trust or deed to secure debt or security agreement covering any
part of the Property without regard to its priority relatlve to.this Security Instrument; provided,
however, this provision shall not be deemed a waiver of the provisions of Article IX prohibiting
further encumbrances atfecting the Property or any other'?-provisi:on of this Security Instrument;

(k) if the Property becomes subject (i) to any lren or securlty interest which is
superior to the lien of this Security Instrument, other than a lien-for real estate taxes and
assessments not due and payable, or (ii) to any mechanic’s, mat__erlal_man § or other lien which is
or is asserted to be superior to the lien of this Security Instrument, and such lien shall remain
undischarged (by payment, bonding, or otherwise) for ten (10) days unless contested in
accordance with the terms hereof;

O if Borrower discontinues the operation of the Property or- any part ‘thereof for
reasons other than repair or restoration arising from a casualty or condemnatlon for ten (10) days
OF more; : s

(m)  except as permitted in this Security Instrument, any material alteratio"ﬁ de.'r"noli'tion
or removal by, on behalf or with the consent of Borrower of any of the Improvements wrthout
the prior consent of Lender; ‘i

(n) if Borrower consummates a transaction which would cause this Seouﬁty
Instrument or Lender’s rights under this Security Instrument, the Note or any other Loan
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Dbcﬁihent to constitute a non-exempt prohibited transaction under ERISA or result in a violation
_of & state statute regulating government plans subjecting Lender to lLiability for a violation of
- '-ERISA Or'a state statute;

(0) - 1f an Event of Default shall occur under any of the other the Cross-collateralized
Mortgages

(p) 1f "Borrower breaches any provision of Article IX or Section 2.02(g) of this
Security Instrument; or

(@) if a default shall occur under any of the other terms, covenants or conditions of
the Note, this Security. Instrument or any other Loan Document, other than as set forth in (a)
through (p) above, for ten (10} days after notice from Lender in the case of any default which can
be cured by the payment of a sum of money, or for thirty (30) days after notice from Lender in
the case of any other default or ‘an additional ninety (90) days if Borrower is diligently and
continuously effectuating a cure of a curable non-monetary default, other than as set forth in (a)
through (p) above. ' A

Section 13.02. Remedies. (a) Upon the occurrence and during the continuance of any
Event of Default, Lender may, -in. addition to any other rights or remedies available to it
hereunder or under any other Loan Document, at law or in equity, take such action, without
notice or demand, as it reasonably deems .advisable to protect and enforce its rights against
Borrower and in and to any Property or any one or more of the Cross-collateralized Properties
including, but not limited to, the following actions, each of which may be pursued singly,
concurrently or otherwise, at such time and in such order as Lender may determine, in its sole
discretion, without impairing or otherwise affecting any other rights and remedies of Lender
hereunder, at law or in equity: (i) declare all or any portion of the unpaid Debt to be immediately
due and payable; provided, however, that upon the occurrence of any of the events specified in
Section 13.01(i), the entire Debt will be immediately due-and payable without notice or demand
or any other declaration of the amounts due and payable; or-(ii) bring, or instruct Trustee to
bring, an action to foreclose this Security Instrument and w1thout applying for a receiver for the
Rents, but subject to the rights of the tenants under the Leases, enter into or upon the Property or
any part thereof, either personally or by its agents, nominees or attorneys and dispossess
Borrower and its agents and servants therefrom, and thereupon Lender may (A) use, operate,
manage, control, insure, maintain, repair, restore and otherwise deal with-all and every part of the
Property and conduct the business thereat, (B) make alterations, addmons renewals,
replacements and improvements to or on the Property or any part thercof,. (C) exercise all rights
and powers of Borrower with respect to the Property or any part thereof, whetherin the name of
Borrower or otherwise, including, without limitation, the right to make, cancel enforce or
modify Leases, obtain and evict tenants, and demand, sue for, collect and receive .all earnings,
revenues, rents, issues, profits and other income of the Property and every part thereof; and (D)
apply the receipts from the Property or any part thereof to the payment of the Debt, after
deducting therefrom all expenses {including, without limitation, reasonable attorneys fees and
disbursements) reasonably incurred in connection with the aforesaid operations andall amounts
necessary to pay the Impositions, insurance and other charges in connection with the Property'or* -
any part thereof, as well as just and reasonable compensation for the services of Lender’s”
third-party agents; or (iii} have an appraisal or other valuation of the Property or any part thereof
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pér.formed by an Appraiser (and Borrower covenants and agrees it shall cooperate in causing any

 such valuation or appraisal to be performed) and any cost or expense incurred by Lender in

_-cornection therewith shall constitute a portion of the Debt and be secured by this Security
Instrument and shall be immediately due and payable to Lender with interest, at the Default Rate,
until the-date of receipt by Lender; or (iv), sell, or instruct Trustee to sell, the Property or
institute, or instruct Trustee to institute, proceedings for the complete foreclosure of this Security
Instrument; or-take such other action as may be allowed pursuant to Legal Requirements, at law
or in equity, for the enforcement of this Security Instrument in which case the Property or any
part thercof may be sold for cash or credit in one or more parcels; or (v) with or without entry,
and to the extent permltted and pursuant to the procedures provided by applicable Legal
Requirements, institute proceedings for the partial foreclosure of this Security Instrument, or take
such other action as may be.allowed pursuant to Legal Requirements, at law or in equity, for the
enforcement of this Security Instrument for the portion of the Debt then due and payable, subject
to the lien of this Security Instrument continuing unimpaired and without [oss of priority so as to
secure the balance of the Debt not then due; or (vi) sell, or instruct Trustee to sell, the Property or
any part thereof and any orall estate, clann demand, right, title and interest of Borrower therein
and rights of redempnon thereof, pursuant to power of sale or otherwise, at one or more sales, in
whole or in parcels, in any order or manner, at such time and place, upon such terms and after
such notice thereof as may be requ1red or-permitted by law, at the discretion of Lender, and in
the event of a sale, by foreclosure or otherwise, of less than all of the Property, this Security
Instrument shall continue as a lien on the remaining portion of the Property; or (vii) institute an
action, suit or proceeding in equity for the specific performance of any covenant, condition or
agreement contained in the Loan Documents, or any of them; or (viii) recover judgment on the
Note or any guaranty either before, during or after (or in lieu of) any proceedings for the
enforcement of this Security Instrument; or (ix) apply as a matter of strict right, or direct Trustee
to apply, ex parte, for the appointment of a custodlan, trustee, receiver, keeper, liquidator or
conservator of the Property or any part thereof, irrespective-of the adequacy of the security for
the Debt and without regard to the solvency of Borrower or'of any Person liable for the payment
of the Debt, to which appointment Borrower does hereby consent and such receiver or other
official shall have all rights and powers permitted by apphcable law and such other rights and
powers as the court maklng such appomtment may confer, but the appointment of such receiver
or other official shall not impair or in any manner prejudice theé rights of Lender to recetve the
Rent with respect to any of the Property pursuant to this Security Instrument or the Assignment;
or (x} require, at Lender’s option, Borrower to pay monthly in advance to Lender, or any receiver
appointed to collect the Rents, the fair and reasonable rental value for the use and occupation of
any portion of the Property occupied by Borrower and may require. Borrower-to vacate and
surrender possession to Lender of the Property or to such receiver and Borrower may be evicted
by summary proceedings or otherwise; or (xi) without notice to Borrower (A) apply-all or any
portion of the cash collateral in any Sub-Account and Escrow Account, including any interest
and/or earnings therein, to carry out the obligations of Borrower under this Security Jnstrument
and the other Loan Documents, to protect and preserve the Property and for any. o__ther__purpose
permitted under this Security Instrument and the other Loan Documents and/or (B) have all or
any portion of such cash collateral immediately paid to Lender to be applied against the Debt in
the order and priority set forth in the Note; or (xii) pursue any or all such other rights or femedies -
as Lender may have under applicable law or in equity; provided, however, that the provisions of -
this Section 13.02(a) shall not be construed to extend or modify any of the notice requirements or
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e grace ‘periods provided for hereunder or under any of the other Loan Documents. Borrower
_hereby waives, to the fullest extent permitted by Legal Requirements, any defense Borrower
-might.otherwise raise or have by the failure to make any tenants parties defendant to a
foreclosureproceeding and to foreclose their rights in any proceeding instituted by Lender.

" {(b) Any time after an Event of Default Lender (or the Trustee, at the request of
Lender); shall have the power, to the extent permitted by applicable law, to sell the Property or
any part théreof at public auction, in such manner, at such time and place, upon such terms and
conditions,.and upon such public notice as Lender may deem best for the interest of Lender, or as
may be required or permitted by applicable law, consisting of advertisement (if required by law)
in a newspaper of general circulation in the jurisdiction and for such period as applicable law
may require and at such other times and under the power of sale herein granted or by such other
methods, if any, as may be requlred or permitted by law to convey the Property or portions
thereof in one or more sales in fee simple by Trustee’s deed to and at the cost of the purchaser,
who shall not be liable to see to the application of the purchase money. The proceeds or avails of
any sale made under or by virtue of this Section 13.02, together with any other sums which then
may be held by Lender (or.the Trustee) under this Security Instrument, whether under the
provisions of this Section 13. 02 or otherw1se shall, to the extent permitted by applicable law, be
applied as follows: : :

First: To the payment of the. thi(d-‘iiarty costs and expenses reasonably incurred in
connection with any such sale and to advances, fees and expenses, including, without
limitation, title service guaranty fees, reasonable fees and expenses of Lender’s and
Trustee’s legal counsel as applicable, and of any judicial proceedings wherein the same
may be made, and of all expenses, liabilities and advances reasonably made or incurred
by Lender under this Security Instrument, together with interest as provided herein on all
such advances made by Lender, and all. Impositions, except any Impositions or other
charges subject to which the Property shall have been sold;

Second: To the payment of the whole amount ‘then due, owing and unpaid under the
Note for principal and interest thereon, with interest on such unpaid principal at the
Default Rate from the date of the occurrence of the earllest Event of Default that formed
a basis for such sale until the same is paid; :

Third: To the payment of any other portion of the Debt .r'éqﬁirea o be paid by Borrower
pursuant to any provision of this Security Instrument, the Note or any of the other Loan
Documents; and .

Fourth: The surplus, if any, to Borrower or such other Persons as’ may be legally entitled
thereto, unless otherwise required by Legal Requirements. R

Lender (or the Trustee, as applicable) and any receiver or custodian of the Prdﬁertj#ﬂ of éhy"'part
thereof shall be liable to account for only those rents, issues, proceeds and proﬁts actually
received by it. : o

(c) Lender may adjourn from time to time any sale by it to be made under or by i
virtue of this Security Instrument by announcement at the time and place appointed for such sale
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“or .fo'r such adjourned sale or sales and, except as otherwise provided by any applicable provision

 ofLegal Requirements, Lender or Trustee, without further notice or publication, may make such

sale at the time and place to which the same shall be so adjourned.

(d) - Upon the completion of any sale or sales made by Lender (or the Trustee) under
or by virtue of this Section 13.02, Lender or Trustee, as applicable, or any officer of any court
empowered to.do.so, shall execute and deliver to the accepted purchaser or purchasers a good
and sufficient instrumhent, or good and sufficient instruments, granting, conveying, assigning and
transferring all estate; right, title and interest in and to the property and rights sold. Lender is
hereby irrevocably appomted the true and lawful attorney-in-fact of Borrower (coupled with an
interest), in its name and stead, to make all necessary conveyances, assignments, transfers and
deliveries of the property a.nd rights 50 sold pursuant to this Section 13.02 and for that purpose
Lender (or the Trustee) may execute all necessary instruments of conveyance, assignment,
transfer and delivery, and may. substitute one or more Persons with like power, Borrower hereby
ratifying and confirming all that its said attorney-in-fact or such substitute or substitutes shall
lawfully do by virtue hereof, Nevertheless, Borrower, if so requested by Lender, shall ratify and
confirm any such sale or sales by executing and delivering to Lender, or to such purchaser or
purchasers all such instruments as may be advisable, in the sole judgment of Lender, for such
purpose, and as may be designated in such request. Any such sale or sales made under or by
virtue of this Section 13.02, whether made under the power of sale herein granted or under or by
virtue of judicial proceedings or a judgment or decree of foreclosure and sale, shall operate to
divest all the estate, rlght title, interest,” claim and demand whatsoever, whether at law or in
equity, of Borrower in and to the property and rights so sold, and shall, to the fullest extent
permitted under Legal Requirements, be-a- perpetualbar, both at law and in equity against
Borrower and against any and all Persons clalmmg or who may claim the same, or any part
thereof, from, through or under Borrower.

(e) In the event of any sale made undet or by virtue of this Section 13.02 (whether
made under the power of sale herein granted or under or by virtue of judicial proceedings or a
judgment or decree of foreclosure and sale), the entire Debt immediately thereupon shall,
anything in the Loan Documents to the contrary notmthstandmg, become due and payable.

® Upon any sale made under or by virtue of this Sectlon 13_.-:02 (whether made under
the power of sale herein granted or under or by virtue of judicial proceedings or a judgment or
decree of foreclosure and sale), Lender may bid for and acquire the Property or any part thereof
and in lieu of paying cash therefor may make settlement for the purchase priée by crediting upon
the Debt the net sales price after deducting therefrom the expenses of the sale and the costs of the
action. L

()  No recovery of any judgment by Lender and no levy of an ‘execution under any
judgment upon the Property or any part thereof or upon any other property of Borrower shall
release the lien of this Security Instrument upon the Property or any part thereof, or any liens,
rights, powers or remedies of Lender hereunder, but such liens, rights, powers and remedies of
Lender shall continue unimpaired untll all amounts due under the Note, this Security Instrument
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) " (h)  Upon the exercise by Lender (or the Trustee at the request of Lender) of any
_power, right, privilege, or remedy pursuant to this Security Instrument which requires any
-consent, approval, registration, qualification, or authorization of any Governmental Authority,
Borrower- agrees to execute and deliver, or will cause the execution and delivery of, all
apphcatlons certificates, instruments, assignments and other documents and papers that Lender
or any purchaser of the Property may be required to obtain for such governmental consent,
approval, registration, qualification, or authorization and Lender is hereby irrevocably appointed
the true and lawful attorney-in-fact of Borrower (coupled with an interest), in its name and stead,
to execute all’ such appllcatlons certificates, instruments, assignments and other documents and

papers.

Section 13:03. Payment of Debt After Default. If, following the occurrence of any Event
of Default, Borrower shall tender payment of an amount sufficient to satisfy the Debt in whole or
in part at any time priorto-a foreclosure sale of the Property, and if at the time of such tender
prepayment of the principal balance of the Note is not permitted by the Note or this Security
Instrument, Borrower shall, in addition to the entire Debt, also pay to Lender all amounts due
Lender under Section 1.5(b)- of the Note. If at the time of such tender, prepayment of the
principal balance of the Note-is perrmtted such tender by Borrower shall be deemed to be a
voluntary prepayment of the prmmpal balance of the Note and Borrower shall, in addition to the
entire Debt, also pay to Lender the applzcable prepayment consideration specified in the Note
and this Security Instrument. .

Section 13.04. Possession of the Property. Upon the occurrence of any Event of Default
hereunder and the acceleration of the Debt or any portion thercof, Borrower, if an occupant of
the Property or any part thereof, upon demand of Lendér, shall immediately surrender possession
of the Property (or the portion thereof so occupxed) to Lender, and if Borrower is permitted to
remain in possession, the possession shall be as a month-to-month tenant of Lender and, on
demand, Borrower shall pay to Lender monthly, in advarice, a reasonable rental for the space so
occupied and in default thereof Borrower may be dlspossessed : The covenants herein contained
may be enforced by a receiver of the Property or any part thereof. Nothing in this Section 13.04
shall be deemed to be a waiver of the provisions of this Security Instrument making the Transfer
of the Property or any part thereof without Lender’s prior written consent an Event of Default.

Section 13.05. Interest After Default. If any amount due under the Note, this Security
Instrument or any of the other Loan Documents is not paid within’ any applicable notice and
grace period after same is due, whether such date is the stated due d'at':e_, any accelerated due date
or any other date or at any other time specified under any of the terms hereof or thereof, then, in
such event, Borrower shall pay interest on the amount not so paid from-and after the date on
which such amount first becomes due at the Default Rate; and such interest- shall be due and
payable at such rate until the earlier of the cure of all Events of Default ot-the payment of the
entire amount due to Lender, whether or not any action shall have been taken or proceeding
commenced to recover the same or to foreclose this Security Instrument. All unpaid and accrued
interest shall be secured by this Security Instrument as part of the Debt. Nothing in this*Section

13.05 or in any other provision of this Security Instrument shall constitute an exten51on of the

time for payment of the Debt.
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_ “.Section 13.06. Borrower’s Actions After Default. After the happening of any Event of
Default and immediately upon the commencement of any action, suit or other legal proceedings
by Lender to obtain judgment for the Debt, or of any other nature in aid of the enforcement of the
Loan Pocuments, Borrower will (a) after receipt of notice of the institution of any such action,

waive the issuance and service of process and enter its voluntary appearance in such action, suit
or proceeding, and (b) if required by Lender, consent to the appointment of a receiver or
receivers. of the Property or any part thereof and of all the earnings, revenues, rents, issues,

profits and i income thereof

Sect10n 13 07 Control by Lender After Default. Notwithstanding the appointment of
any custodian, receiver, liquidator or trustee of Borrower, or of any of its property, or of the
Property or any part thereof to the extent permitted by Legal Requirements, Lender shall be
entitled to obtain possession’ and control of all property now and hereafter covered by this
Security Instrument and - the A351g111nent following the occurrence of an Event of Default in
accordance with the terms hereof

Section 13.08. nght to. Cure Defaults. (a) Upon the occurrence of any Event of Default,
Lender or its agents may, but without any obligation to do so and without notice to or demand on
Borrower and without releasing Borrower from any obligation hereunder, make or do the same
in such manner and to such extent as Lender may deem necessary to protect the security hereof.
Lender and its agents are authorized to enter upon the Property or any part thereof for such
purposes, or appear in, defend, or bring any:action or proceedings to protect Lender’s interest in
the Property or any part thereof or to foreclose this Security Instrument or collect the Debt, and
the cost and expense thereof (including reasonable attorneys’ fees to the extent permitted by
law), with interest as provided in this Section 13.08, shall constitute a portion of the Debt and
shall be immediately due and payable to Lender-tpon demand. All such costs and expenses
incurred by Lender or its agents in remedylng such ___Evept of Default or in appearing in,
defending, or bringing any such action or proceeding shall bear interest at the Default Rate, for
the period from the date so demanded to the date of payment to Lender. All such costs and
expenses incurred by Lender or its agents together with interest thereon calculated at the above
rate shall be deemed to constitute a portion of the Debt. and be- secured by this Security
Instrument. L

(b)  If Lender makes any payment or advance that Lender is authorized by this
Security Instrument to make in the place and stead of Borrower (i) relating to the Impositions or
tax liens asserted against the Property, Lender may do so according to any bill, statement or
estimate procured from the appropriate public office without inquiry into the accuracy of the bill,
statement or estimate or into the validity of any of the Impositions or the tax liens or claims
thereof; (ii} relating to any apparent or threatened adverse title, lien, claim of lien, _enc__umbrance
claim or charge, Lender will be the sole judge of the legality or validity of samé;-or(iii) relating
to any other purpose authorized by this Security Instrument but not enumerated in.this Section
13.08, Lender may do so whenever, in its judgment and discretion, the payment or advance
seems necessary or desirable to protect the Property and the full security interest intended to-be
created by this Security Instrument. In connection with any payment or advance made pursuant
to this Section 13.08, Lender has the option and is authorized, but in no event shall be obligated, .
to obtain a continuation report of title prepared by a title insurance company. The payments and’
the advances made by Lender pursuant to this Section 13.08 and the cost and expenses of sald
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N title report will be due and payable by Borrower on demand, together with interest at the Default
. Raté and will be secured by this Security Instrument.

Sectlon 13.09. Late Payment Charge. If any portion of the Debt is not paid in full on or
before the day on which it is due and payable hereunder Borrower shall pay to Lender an amount
equal to five percent (5%) of such unpaid portion of the Debt (“Late Charge™) to defray the
expense incurred by Lender in handling and processing such delinquent payment, and such
amount shall constifute a part of the Debt; provided, that no late charge shall be due and payable
if Borrower fails“to repay the Loan evidenced hereby upon the Maturity Date (whether by
acceleration or othervwse)

Section 13.10. Recoverv of Sums Required to Be Paid. Lender shall have the right from
time to time to take actiom'to recover any sum or sums which constitute a part of the Debt as the
same become due and-payable hereunder (after the expiration of any grace period or the giving
of any notice herein prowded if any) without regard to whether or not the balance of the Debt
shall be due, and without prejudice.to the right of Lender thereafter to bring an action of
foreclosure, or any other action, for a-default or defaults by Borrower existing at the time such
earlier action was commenced.

Section 13.11. Marshalhng and ()ther Matters. Borrower hereby waives, to the fullest
extent permitted by law, the benefit of all appraisement, valuation, stay, extension, reinstatement,
redemption (both equitable and statutory)‘and homestead laws now or hereafter in force and all
rights of marshalling in the event of any sale hereunder of the Property or any part thereof or any
interest therein. Nothing herein or in any-other Loan Document shall be construed as requiring
Lender to resort to any particular Cross-collateralized Property for the satisfaction of the Debt in
preference or priority to any other Cross-collaterahzed Property but Lender may seek satisfaction
out of all the Cross-collateralized Properties or-any part thereof in its absolute discretion.
Further, Borrower hereby expressly waives any and all rights of redemption from sale under any
order or decree of foreclosure of this Security Instrument on:behalf of Borrower, whether
equitable or statutory and on behalf of each and every Person acquiring any interest in or title to
the Property or any part thereof subsequent to the date of this Sccurlty Instrument and on behalf
of all Persons to the fullest extent permitted by applicable law. - -

Section 13.12. Tax Reduction Proceedings. After an Event of Default, Borrower shall be
deemed to have appointed Lender as its attorney-in-fact to seek a reduction or. reductions in the
assessed valuation of the Property for real property tax purposes or for any other purpose and to
prosecute any action or proceeding in connection therewith. This power, bemg coupled with an
interest, shall be irrevocable for so long as any part of the Debt remains unpald and any Event of
Defauit shall be continuing. S :

Section 13.13. General Provisions Regarding Remedies.

{a) Right to Terminate Proceedings. Lender or Trustee may termmate or rescmd any

proceeding or other action brought in connection with its exercise of the remedies- prov1ded in
Section 13.02 at any time before the conclusion thereof, as determined in Lender’s sole o
discretion and without prejudice to Lender or Trustee. Ca
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T “(b)  No Waiver or Release. The failure of Lender or Trustee to exercise any right,
- .remedy or option provided in the Loan Documents shall not be deemed a waiver of such right,
~femedy or option or of any covenant or obligation contained in the Loan Documents. No
acceptance-by Lender of any payment after the occurrence of an Event of Default and no
payment-by Lender of any payment or obligation for which Borrower is liable hereunder shall be
deemed to waive or cure any Event of Default. No sale of all or any portion of the Property, no
forbearance on the part of Lender, and no extension of time for the payment of the whole or any
portion of the Debt or any other indulgence given by Lender to Borrower or any other Person,
shall operate to release. or in any manner affect the interest of Lender in the Property or the
liability of Borrower-to.pay the Debt. No waiver by Lender shall be effective unless it is in
writing and then only te the'extent specifically stated.

(c) No Impairmenit; No Releases. The interests and rights of Lender under the Loan
Documents shall not be-impaired by any indulgence, including (i) any renewal, extension or
modification which Lender may:grant with respect to any of the Debt; (i) any surrender,
compromise, release, renewal, extension, exchange or substitution which Lender may grant with
respect to the Property or any portion thereof; or (jii) any release or indulgence granted to any
maker, endorser, guarantor or surety of any of the Debt.

(d) Effect on Judgment. ‘No 're"covery of any judgment by Lender and no levy of an
execution under any judgment upon any Property or any portion thereof shall affect in any
manner or to any extent the lien of the other Cross-collateralized Mortgages upon the remaining
Cross-collateralized Properties or any portion thereof, or any rights, powers or remedies of
Lender hereunder or thereunder. Such lien, rights, powers and remedies of Lender shall continue
unimpaired as before.

ARTICLE X1V: COMPLIANCE WITH REQUIREMENTS

Section 14.01. Compliance with Legal Requlrements “(a) Borrower shall promptly
comply with all present and future Legal Requirements;, foreseen and unforeseen, ordinary and
extraordinary, whether requmng structural or nonstructural. tepairs or alterations including,
without limitation, all zoning, subdivision, building, safety and environmental protection, land
use and development Legal Requirements, all Legal Requlrements which may be applicable to
the curbs adjoining the Property or to the use or manner of use thereof, and all rent control, rent
stabilization and all other similar Legal Requirements relating to rents charged and/or collected
in connection with the Leases. Borrower represents and warrants that the Property to the best of
Borrower’s knowledge is in compliance in all material respects with.all Legal Requirements as
of the date hereof, no notes or notices of violations of any Legal Requlrements have been entered
or received by Borrower and there is no basis for the entering of such notes or notlces

) Borrower shall have the right to contest by approprlate legal proceedmgs
diligently conducted in good faith, without cost or expense to Lender, the validity or appllcatlon
of any Legal Requirement and to suspend compliance therewith if permitted under applicable
Legal Requirements, provided (i) failure to comply therewith may not subject Lender fo any civil
or criminal liability, (ii) prior to and during such contest, Borrower shall furnish to Tender:
security reasonably satisfactory to Lender, in its discretion, against loss or injury by reasonof
such contest or non-compliance with such Legal Requirement, (iii) no Default or Event of

.
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" Default shall exist during such proceedings and such contest shall not otherwise violate any of
_the provisions of any of the Loan Documents, (iv) such contest shall not (unless Borrower shall
. '-comply with the provisions of clause (ii) of this Section 14.01(b)) subject the Property to any lien
or encumbrance the enforcement of which is not suspended or otherwise affect the priority of the
lien of this Security Instrument; (v) such contest shall not affect the ownership, use or occupancy
of the Property; (vi) the Property or any part thereof or any interest therein shall not be in any
danger . of being sold, forfeited or lost by reason of such contest by Borrower; (vii) Borrower
shall give Lender ptompt notice of the commencement of such proceedings and, upon request by
Lender, notice of the status of such proceedings and/or confirmation of the continuing
satisfaction of the conditions set forth in clauses (i) - (vi) of this Section 14.01(b); and (viii) upon
a final determination-of such proceeding, Borrower shall take all steps necessary to comply with
any requirements arising therefrom

(c) Borrower shall at all times comply with all applicable Legal Requirements with
respect to the construction, use and maintenance of any vaults adjacent to the Property. If by
reason of the failure to pay taxes, assessments, charges, permit fees, franchise taxes or levies of
any kind or nature, the continued use of the vaults adjacent to Property or any part thereof is
discontinued, Borrower nevertheless shall, with respect to any vaults which may be necessary for
the continued use of the Property; take __sr_roh steps (including the making of any payment) to
ensure the continued use of vaults or replacements.

Section 14.02. Compliance with Recorded Documents; No Future Grants. Botrrower
shall promptly perform and observe or cause to be performed and observed, all of the terms,
covenants and conditions of all Property Agreements and all things necessary to preserve intact
and unimpaired any and all appurtenances or other interests or rights affecting the Property.

ARTICLE XV: 'PREPAYMENT

Section 15.01. Prepayment. Except as set forth m Section 1.5 of the Note, no
prepayment of the Debt may be made in whole or in part o

ARTICLE XVI: ENVIRONMENTAL COMPLIANCE

Section 16.01. Covenants, Representations and Warrantles (a) Borrower has not, at any
time, and, to Borrower’s best knowledge after due inquiry and irivestigation, except as set forth
in the Environmental Report, no other Person has at any time, handled, buried, stored, retained,
refined, transported, processed, manufactured, generated, produced spilled, allowed to seep,
leak, escape or leach, or pumped, poured, emitted, emptied, discharged; injected, dumped,
transferred or otherwise disposed of or dealt with Hazardous Materials on, to or from the
Premises or any other real property owned and/or occupied by Borrower (othér than in
compliance with all Legal Requirements), and Borrower does not intend to and shall not use the
Property or any part thereof or any such other real property for the purpose of handhng, burymg,
storing, retaining, refining, transporting, processing, manufacturing, generating;. produc_rng,
spilling, seeping, leaking, escaping, leaching, pumping, pouring, emitting; “emptying,
discharging, injecting, dumping, transferring or otherwise disposing of or dealing” with .~
Hazardous Materials, except for use and storage for use of heating oil, cleaning fluids, pesticides~ .
and other substances customarily used in the operation of properties that are being used for the - "
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* same ‘purposes as the Property is presently being used, provided such use and/or storage for use
_is in compliance with the requirements hereof and the other Loan Documents and does not give
_-rise to.liability under applicable Legal Requirements or Environmental Statutes or be the basis
for a hen against the Property or any part thereof. In addition, without limitation to the foregoing
prov1510ns Borrower represents and warrants that, to the best of its knowledge, after due inquiry
and 1nvest1gat10n except as previously disclosed in writing to Lender or in the Environmental
Report.or- Engmeenng Report, there is no asbestos in, on, over, or under all or any portion of the
ﬁre-prooﬁng ot any other portion of the Property.

(b) Borrower after due inquiry and investigation, knows of no seepage, leak, escape,
leach, discharge, m_]__ectlon_release emission, spill, pumping, pouring, emptying or dumping of
Hazardous Materials into waters on, under or adjacent to the Property or any part thereof or any
other real property owned and/or occupied by Borrower, or onto lands from which such
Hazardous Materials might seep, ﬂow or drain into such waters, except as disclosed in the
Environmental Report. i

(©) Borrower shall not permit any Hazardous Materials to be handled, buried, stored,
retained, refined, transported, processed manufactured, generated, produced, spilled, allowed to
seep, leak, escape or leach, or'to-be pu:mped poured, emitted, emptied, discharged, injected,
dumped, transferred or otherwise disposed of or dealt with on, under, to or from the Property or
any portion thereof at any time, except for use and storage for use of heating oil, ordinary
cleaning fluids, pesticides and other substances customarily used in the operation of properties
that are being used for the same purposes as the Property is presently being used, provided such
use and/or storage for use is in compliance with the requirements hereof and the other Loan
Documents and does not give rise to liability under-applicable Legal Requirements or be the
basis for a lien against the Property or any part thereof

(dy  Borrower represents and warrants that no actlons suits, or proceedings have been
commenced, or are pending, or to the best knowledge of Borrower are threatened with respect to
any Legal Requirement governing the use, manufacture, storage, treatment, transportation, or
processing of Hazardous Materials with respect to the Property or any part thereof. Borrower
has received no notice of, and, except as disclosed in the Environmental Report, after due
inquiry, has no knowledge of any fact, condition, occurrence or circumstance which with notice
or passage of time or both would give rise to a claim under or pursuant to any Environmental
Statute pertaining to Hazardous Materials on, in, under or originating from the Property or any
part thereof or any other real property owned or occupied by Borrower.or.arising out of the
conduct of Borrower, including, without limitation, pursuant to any Env1ronmental Statute.

(e Borrower has not waived any Person’s liability with reg‘ard-"__t_q.- Hazardous
Materials in, on, under or around the Property, nor has Borrower retained or assumed,
contractually or by operation of law, any other Person’s liability relative to Hazardous Materlals
or any claim, action or proceeding relating thereto. o -

@ In the event that there shall be filed a lien against the Property or any part thereof
pursuant to any Environmental Statute pertaining to Hazardous Materials, Borrower shall, wrthm o
sixty (60) days or, in the event that the applicable Governmental Authority has commenced. steps” -
to cause the Premises or any part thereof to be sold pursuant to the lien, within fifteen (15)- days L

T
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*_from the date that Borrower receives notice of such lien, either (i) pay the claim and remove the
lien' from the Property, or (if) furnish (A) a bond satisfactory to Lender in the amount of the
“.-claim put of which the lien arises, (B) a cash deposit in the amount of the claim out of which the
lien' arises; or (C) other security reasonably satisfactory to Lender in an amount sufficient to
dlscharge the clalm out of which the lien arises.

L (g Borrower represents and warrants that (i) except as disclosed in the
Environmental- Report, Borrower has no knowledge of any violation of any Environmental
Statute or any-Envirénmental Problem in connection with the Property, nor has Borrower been
requested or required by any Governmental Authority to perform any remedial activity or other
responsive action in connection with any Environmental Problem and (ii) neither the Property
nor any other property.owned. by Borrower is included or, to Borrower’s best knowledge, after
due inquiry and investigation, proposed for inclusion on the National Priorities List issued
pursuant to CERCLA. by the United States Environmental Protection Agency (the “EPA™) or on
the inventory of other potentlal “Problem” sites issued by the EPA and has not otherwise been
identified by the EPA as a potentlal CERCLA site or included or, to Borrower’s knowledge, after
due inquiry and investigation, proposed for inclusion on any list or inventory issued pursuant to
any other Environmental Statute; if any, or issued by any other Governmental Authority.
Borrower covenants that Borrower ‘will comply with all Environmental Statutes affecting or
imposed upon Borrower or the Property

(h)  Borrower covenants that it shall promptly notify Lender of the presence and/or
release of any Hazardous Materials and- _of any request for information or any inspection of the
Property or any part thereof by any Governmental Authority with respect to any Hazardous
Materials and provide Lender with copies of such réquest and any response to any such request
or inspection. Borrower covenants that it-shall, in:compliance with applicable Legal
Requirements, conduct and complete all investigations; studies, sampling and testing (and
promptly shall provide Lender with copies of any such studies and the results of any such test)
and all remedial, removal and other actions necessary to clean up and remove all Hazardous
Materials in, on, over, under, from or affecting the Property or.any part thereof in accordance
with all such Legal Requirements applicable to the Property or- any part thereof to the satisfaction
of Lender.

(i)  Following the occurrence of an Event of Default that is continuing hereunder, and
without regard to whether Lender shall have taken possession of the Property.or a receiver has
been requested or appointed or any other right or remedy of Lender has. or may be exercised
hereunder or under any other Loan Document, Lender shall have the right (but no obligation) to
conduct such investigations, studies, sampling and/or testing of the Property or any part thereof
as Lender may, in its discretion, determine to conduct, relative to Hazardous Matenals - All costs
and expenses incurred in connection therewith including, without limitation; consultants fees
and disbursements and laboratory fees, shall constitute a part of the Debt and shall, upon demand
by Lender, be immediately due and payable and shall bear interest at the Default Rate_from ‘the
date so demanded by Lender until reimbursed. Borrower shall, at its sole cost and expense, fully
and expeditiously cooperate in all such investigations, studies, samplings and/or testings

including, without limitation, providing all relevant information and making knowledgeable

people available for interviews.
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: 0] Borrower represents and warrants that, except as disclosed in the Environmental
' _.Report all paint and painted surfaces existing within the intertor or on the exterior of the
i Improvements are not flaking, peeling, cracking, blistering, or chipping, and do not contain lead
or are-maintained in a condition that prevents exposure of young children to lead-based paint, as
of the daté hereof, and that the current inspections, operation, and maintenance program at the
Property with respect to lead-based paint is consistent with FNMA guidelines and sufficient to
ensure. that “all’ painted surfaces within the Property shall be maintained in a condition that
prevents exposure of tenants to lead-based paint. To Borrower’s knowledge, there have been no
claims for ‘adverse health effects from exposure on the Property to lead-based paint or requests
for the investigation .as"se"s-sment or removal of lead-based paint at the Property.

(k) Borrower repreSents and warrants that except in accordance with all applicable
Environmental Statutes .and”as disclosed in the Environmental Report, (i) no underground
treatment or storage tanks or purnps or water, gas, or oil wells are or have been located about the
Property, (ii) no PCBs or transformers, capacitors, ballasts or other equipment that contain
dielectric fluid containing” PCBs -are- located about the Property, (iii) no insulating material
containing urea formaldehyde is.- {ocated about the Property and (iv) no asbestos-containing
material is located about the Property

Section 16.02. Env1ronmenta1 Indemmﬁcatlon Borrower shall defend, indemnify and
hold harmless the Indemnified Parties for, from and against any claims, demands, penalties,
fines, liabilities, settlements, damages; costs and expenses of whatever kind or nature, known or
unknown, contingent or otherwise, whether incurred or imposed within or outside the judicial
process, including, without limitation, - reasonable -attorneys” and consultants’ fees and
disbursements and investigations and laboratory fees arising out of, or in any way related to any
Environmental Problem, including without hmltatlon

(a) the presence, disposal, escape, seepage",__' Ieekage., spillage, discharge, emission,
release or threat of release of any Hazardous Materials in, on, over, under, from or affecting the
Property or any part thereof whether or not disclosed by the En\-fironmental Report;

{b) any personal injury (including wrongful death dlsease or other health condition
related to or caused by, in whole or in part, any Hazardous Matenals) o1 property damage (real
or personal) arising out of or related to any Hazardous Materials-in, on, over, under, from or
affecting the Property or any part thereof whether or not disclosed by.. the Envir_onmental Report;

(c) any action, suit or proceeding brought or threatened, settlement reached, or order
of any Governmental Authority relating to such Hazardous Material whether or not disclosed by
the Environmental Report; and/or ! :

(d)  any violation of the provisions, covenants, representations-or warranties of
Section 16.01 hereof or of any Legal Requirement which is based on or in any way related to any
Hazardous Materials in, on, over, under, from or affecting the Property or any part. thereof
including, without limitation, the cost of any work performed and materials furnished i in order to
comply therewith whether or not disclosed by the Environmental Report. : -
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o Notwithstanding the foregoing provisions of this Section 16.02 to the contrary, Borrower A

~shall have no obligation to indemnify Lender for liabilitics, claims, damages, penalties, causes of
“action, costs and expenses relative to the foregoing which result directly from Lender’s willful

misconduct or gross negligence. Any amounts payable to Lender by reason of the application of
this Séction 16.02 shall be secured by this Security Instrument and shall, upon demand by
Lender, become immediately due and payable and shall bear interest at the Default Rate from the
date so demanded by Lender until paid.

This indemnification shall survive the termination of this Security Instrument whether by
repayment of the Debt, foreclosure or deed in lieu thereof, assignment, or otherwise. The
indemnity provided. for in this Section 16.02 shall not be included in any exculpation of
Borrower or its principals from personal liability provided for in this Security Instrument or in
any of the other Loan Documents Nothing in this Section 16.02 shall be deemed to deprive
Lender of any rights or. remedies otherwise available to Lender, including, without limitation,
those rights and remedies pr0v1ded elsewhere in this Security Instrument or the other Loan
Documents. The foregoing indemnity shall specifically not include any such costs relating to
Hazardous Materials which-are ll’lltlall}’ placed on, in or under any of the Properties after
foreclosure or other taking of t1t1e of such Propertles by Lender or its successors or assigns.

ARTICLE XVII ASSIGNMENTS

Section 17.01. Participations and A_531gnments. Lender shall have the right to assign this
Security Instrument and/or any of the Loan Documents, and to transfer, assign or seli
participations and subparticipations (including blind or undisclosed participations and
subparticipations) in the Loan Documents and the obllgatlons hereunder to any Person; provided,
however, that no such participation shall increase, decrease or otherwise affect either Borrower’s
or Lender’s obligations under this Security Instrument or the other Loan Documents or increase
the Debt. - :

ARTICLE XVIIL: MISCELtANjgo__gs

Section 18.01. Right of Entry. Lender and its agents shall have the right to enter and
inspect the Property or any part thereof at all reasonable times, and, except in the event of an
emergency, upon reasonable notice and to inspect Borrower’s books and records and to make
abstracts and reproductions thereof.

Section 18.02. Cumulative Rights. The rights of Lender under this Security Instrument
shall be separate, distinct and cumulative and none shall be given effect to. the ‘exclusion of the
others. No act of Lender shall be construed as an election to proceed under-any one.provision
herein to the exclusion of any other provision. Lender shall not be limited cxcluswely to the
rights and remedics herein stated but shall be entitled, subject to the terms of thls Secunty
Instrument, to every right and remedy now or hereafter afforded by law. - :

Section 18.03. Liability. If Borrower consists of more than one Person, the Qbhganons
and liabilities of each such Person hereunder shall be joint and several. :
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- “Section 18.04. Exhibits Incorporated. The information set forth on the cover hereof, and

o .tlje--Ex'hib_its annexed hereto, are hereby incorporated herein as a part of this Security Instrument
~with the same effect as if set forth in the body hereof.

" “Section'18.05. Severable Provisions. If any term, covenant or condition of the Loan
Documents including, without limitation, the Note or this Security Instrument, is held to be
invalid, illegal or. unenforceable in any respect, such Loan Document shall be construed without
such pr0v131on

SECthIl 18: 06 Duphcate Originals. 'This Security Instrument may be executed in any
number of duplicate orlgmals and each such duplicate original shall be deemed to constitute but
one and the same mstrument

Section 18.07.. No OraI Change. The terms of this Security Instrument, together with the
terms of the Note and the other Loan Documents, constitute the entire understanding and
agreement of the parties hereto and supersede all prior agreements, understandings and
negotiations between Borrower and Lender with respect to the Loan. This Security Instrument,
and any provisions hereof, may not be modified, amended, waived, extended, changed,
discharged or terminated orally or by any act on the part of Borrower or Lender, but only by an
agreement in wrltmg signed by the- party against whom enforcement of any modification,
amendment, waiver, extension, change d1scharge or terminatton is sought.

Section 18.08. Waiver of Counterclmm, Ftc. BORROWER HEREBY WAIVES THE
RIGHT TO ASSERT A COUNTERCLAIM, OTHER THAN A COMPULSORY
COUNTERCLAIM, IN ANY ACTION OR PROCEEDING BROUGHT AGAINST IT BY
LENDER OR ITS AGENTS, AND WAIVES TRIAL 'BY JURY IN ANY ACTION OR
PROCEEDING BROUGHT BY EITHER PARTY HERETO AGAINST THE OTHER OR IN
ANY COUNTERCLAIM BORROWER MAY BE PERMITTED TO ASSERT HEREUNDER
OR WHICH MAY BE ASSERTED BY LENDER OR ITS AGENTS, AGAINST BORROWER,
OR IN ANY MATTERS WHATSOEVER ARISING OUT OF OR IN ANY WAY
CONNECTED WITH THIS SECURITY INSTRUMENT OR THE DEBT

Section 18.09. Headings; Construction of Documents etc : The table of contents,
headings and captions of various paragraphs of this Security Instrument are for convenience of
reference only and are not to be construed as defining or limiting, in any-way, the scope or intent
of the provisions hereof. Borrower acknowledges that it was represented by competent counsel
in connection with the negotiation and drafting of this Security Instrumént and the other Loan
Documents and that neither this Security Instrument nor the other Loan- Documents shall be
subject to the principle of construing the meaning against the Person who drafted sarne:-

Section 18.10. Sale Discretion of Lender. Whenever Lender exercises-any right given to
it to approve or disapprove, or any arrangement or term is to be satisfactory to T.endeér, the
decision of Lender to approve or dlsapprove or to decide that arrangements or terms are
satisfactory or not satisfactory shall be in the sole discretion of Lender and shall ‘be ﬁnal and
conclusive, except as may be otherwise specifically provided herein. C
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" “Section 18.11. Waiver of Notice. Borrower shall not be entitled to any notices of any
_nature whatsoever from Lender except with respect to matters for which this Security Instrument
L pec1ﬁcally and expressly provides for the giving of notice by Lender to Borrower and except
with respect to matters for which Borrower is not, pursuant to applicable Legal Requirements,
permltted to wawe the giving of notice.

' Sectlo_n 18_.,- 12. Covenants Run with the Land. All of the grants, covenants, terms,
provisioris and conditions herein shall run with the Premises, shall be binding upon Borrower
and shall inure to the benefit of Lender, subsequent holders of this Security Instrument and their
successors and assigns. . ~Without limitation to any provision hereof, the term “Borrower” shall
include and refer to the borrower named herein, any subsequent owner of the Property, and its
respective heirs, executors, legal representatives, successors and assigns. The representations,
warranties and agreements contained in this Security Instrument and the other Loan Documents
are intended solely for the benefit of the parties hereto, shall confer no rights hereunder, whether
legal or equitable, in any other Person and no other Person shall be entitled to rely thereon.

Section 18.13. Applicable - Law. THIS SECURITY INSTRUMENT WAS
NEGOTIATED IN NEW YORK, AND MADE BY BORROWER AND ACCEPTED BY
LENDER IN THE STATE OF NEW YORK, AND THE PROCEEDS OF THE NOTE WERE
DISBURSED FROM NEW YORK; WIHICH STATE THE PARTIES AGREE HAS A
SUBSTANTIAL RELATIONSHIP .TO THE PARTIES AND TO THE UNDERLYING
TRANSACTION EMBODIED HEREBY, AND IN ALL RESPECTS, INCLUDING,
WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, MATTERS OF
CONSTRUCTION, VALIDITY AND PERFORMANCE. THIS SECURITY INSTRUMENT
AND THE OBLIGATIONS ARISING HEREUNDER SHALL BE GOVERNED BY, AND
CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK
APPLICABLE TO CONTRACTS MADE AND PERFORMED IN SUCH STATE AND ANY
APPLICABLE LAW OF THE UNITED STATES OF AMERICA, EXCEPT THAT AT ALL
TIMES THE PROVISIONS FOR THE CREATION, PERFECTION, PRIORITY,
ENFORCEMENT AND FORECLOSURE OF THE LIENS AND SECURITY INTERESTS
CREATED HEREUNDER SHALL BE GOVERNED BY AND CONSTRUED ACCORDING
TO THE LAW OF THE STATE IN WHICH THE PREMISES IS LOCATED, IT BEING
UNDERSTOOD THAT, TO THE FULLEST EXTENT PERMITTED.BY THE LAW OF
SUCH STATE, THE LAW OF THE STATE OF NEW YORK SHALL GOVERN THE
VALIDITY AND ENFORCEABILITY OF ALL LOAN DOCUMENTS, AND THE DEBT OR
OBLIGATIONS ARISING HEREUNDER.

Section 18.14, Security Agreement. (a) (i) This Security Instruineht 'is both a real
property mortgage, deed to secure debt or deed of trust, as applicable, and a “security agreement
within the meaning of the UCC. The Property includes both real and personal property and all
other rights and interests, whether tangible or intangible in nature, of Borrower-in the Property,
and Borrower hereby grants to Lender a security interest in all portions of the. Property
constituting personal property or fixtures under the UCC. This Security Instrument is filed a5 a
fixture filing and covers goods which are or are to become fixtures on the Property. Borrowet'by
executing and delivering this Security Instrument has granted to Lender, as security for the Debt, .
a security interest in the Property to the full extent that the Property may be subject to the UCC - -
(said portion of the Property so subject to the UCC being called in this Section 18.1"4"the
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* “Collateral”). If an Event of Default shall occur, Lender, in addition to any other rights and
_remedies which it may have, shall have and may exercise immediately and without demand, any
and all nghts and remedies granted to a secured party upon default under the UCC, including,
without limiting the generality of the foregoing, the right to take possession of the Collateral or
any"'i)ai‘t thereof, and to take such other measures as Lender may deem necessary for the care,
protection and preservation of the Collateral. Upon request or demand of Lender following an
Event of Default, Borrower shall, at its expense, assemble the Collateral and make it available to
Lender at a convenlent place acceptable to Lender. Borrower shall pay to Lender on demand any
and all expenses, including reasonable legal expenses and attorneys’ fees, incurred or paid by
Lender in protecting-its interest in the Collateral and in enforcing its rights hereunder with
respect to the Collateral. “Any disposition pursuant to the UCC of so much of the Collateral as
may constitute personal propérty shall be considered commercially reasonable if made pursuant
to a public sale which is“advertised at least twice in a newspaper in which sheriff’s sales are
advertised in the county- ‘where the Premises is located. Any notice of sale, dlsposmon or other
intended action by Lender with respect to the Collateral given to Borrower in accordance with
the provisions hereof at Ieest ten (10) days prior to such action, shall constitute reasonable notice
to Borrower. The proceeds-of any disposition of the Collateral, or any part thereof, may be
applied by Lender to the payment of the Debt in such priority and proportions as Lender in its
discretion shall deem proper. It is not-nécessary that the Collateral be present at any disposition
thereof. Lender shall have no obhgatlon to clean~up or otherwise prepare the Collateral for
disposition. :

(ii) The mention in a financing statement filed in the records normally
pertaining to personal property of any portion of the Property shall not derogate from or impair
in any manner the intention of this Security Instrument. - I.ender hereby declares that all items of
Collateral are part of the real property encumbered hereby to the fullest extent permitted by law,
regardless of whether any such item is physically attachied to the Improvements or whether serial
numbers are used for the better identification of certain items: Specifically, the mention in any
such ﬁnancmg statement of any items included in the Property shall not be construed to alter,
impair or impugn any rights of Lender as determined by this. Security Instrument or the priority
of Lender’s lien upon and security interest in the Property in'the event that notice of Lender’s
priority of interest as to any portion of the Property is required to be filed in accordance with the
UCC to be effective against or take priority over the interest of any particular class of persons,
including the federal government or any subdivision or instrumentality thereof. No portion of
the Collateral constitutes or is the proceeds of “Farm Products”, as deﬁned in the UCC.

(iii)  If Borrower is at any time a beneficiary under a letter of credit now or
hereafter i1ssued in favor of Borrower, Borrower shall promptly notify Lender thereof and, at the
request and option of Lender, Borrower shall, pursuant to an agreement in form and substance
satisfactory to Lender, either (A) arrange for the issuer and any confirmer of such letter of credit
to consent to an assignment to Lender of the proceeds of any drawing under thé letter of credit or
(B) arrange for Lender to become the transferee beneficiary of the letter of credit; with Lender
agreemg, in each case, that the proceeds of any drawing under the letter to credlt are to be
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T (iv)  Borrower and Lender acknowledge that for the purposes of Article 9 of the
_.=UCC the law of the State of New York shall be the law of the jurisdiction of the bank in which
'----the Central Account is located.

(v) Lender may comply with any applicable Legal Requirements in
connectlon with the disposition of the Collateral, and Lender’s compliance therewith will not be
considered to ad_yers_c_ely affect the commercial reasonableness of any saie of the Collateral.

- (vi), ~Lender may sell the Collateral without giving any warranties as to the

Collateral. Lender-may 'épeciﬁcaliy disclaim any warranties of title, possession, quiet enjoyment

or the like. This procedure will not be considered to adversely affect the commercial
reasonableness of any sale of the Collateral.

(vit) If Le_nde_r sells any of the Collateral upon credit, Borrower will be credited
only with payments actually made by the purchaser, received by Lender and applied to the
indebtedness of Borrower. In the event the purchaser of the Collateral fails to fully pay for the
Collateral, Lender may resell the Collatetal and Borrower will be ¢redited with the proceeds of
such sale.

()  Borrower hereby irrevocably appoints Lender as its attorney-in-fact, coupled with
an interest, to file with the appropriate public office on its behalf any financing or other
statements signed only by Lender, as-secured party, or, to the extent permitted under the UCC,
unsigned, in connection with the Collatéral covered by this Security Instrument.

Section 18.15. Actions and Proceedings. Lender has the right to appear in and defend
any action or proceeding brought with respect to-the Property in its own name or, if required by
Legal Requirements or, if in Lender’s reasonable judgment, it is necessary, in the name and on
behalf of Borrower, which Lender believes will’ adversely affect the Property or this Security
Instrument and to bring any action or proceedings, in its-name or in the name and on behalf of
Borrower, which Lender, in its reasonable discretion, decldes should be brought to protect its
interest in the Property. : s

Section 18.16. Usury Laws. This Security Instrument and the ‘Note are subject to the
express condition, and it is the expressed intent of the parties, that at no time shall Borrower be
obligated or required to pay interest on the principal balance due under the Note at a rate which
could subject the holder of the Note to either civil or criminal liability as a result of being in
excess of the maximum interest rate which Borrower is permitted by law to contract or agree to
pay. If by the terms of this Security Instrument or the Note, Borrower is at any time required or
obligated to pay interest on the principal balance due under the Note at a rate in excess of such
maximum rate, such rate of interest shall be deemed to be immediately. reduced .to such
maximum rate and the interest payable shall be computed at such maximum taté and all prior
interest payments in excess of such maximum rate shall be applied and shall be deemed to have
been payments in reduction of the principal balance of the Note. No application to the principal
balance of the Note pursuant to thxs Section 18.16 shall give rise to any requirement to pay any
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. - Section 18.17. Remedies of Borrower. In the event that a claim or adjudication is made

that! Lender has acted unreasonably or unreasonably delayed acting in any case where by law or
_~under the Note, this Security Instrument or the Loan Documents, it has an obligation to act
reasonably-or promptly, Lender shall not be liable for any monetary damages, and Borrower’s
remedies shall be limited to injunctive relief or declaratory judgment.

" Section 18.18. Offsets, Counterclaims and Defenses. Any assignee of this Security
Instrument; the Assignment and the Note shall take the same free and clear of all offsets,
counterclaims or “defenses which are unrelated to the Note, the Assignment or this Security
Instrument which Borrower may otherwise have against any assignor of this Security Instrument,
the Assignment and the Note and no such unrelated counterclaim or defense shall be interposed
or asserted by Borrower in any action or proceeding brought by any such assignee upon this
Security Instrument, the Assignment or the Note and any such right to interpose or assert any
such unrelated offset; counterclalm or defense in any such action or proceeding is hereby
expressly waived by Borrower '

Section 18.19. No Merger -I'f Borrower’s and Lender’s estates become the same
including, without limitation, upon the delivery of a deed by Borrower in lieu of a foreclosure
sale, or upon a purchase of the Propetty by Lender in a foreclosure sale, this Security Instrument
and the lien created hereby shall not be.destroyed or terminated by the application of the doctrine
of merger and in such event Lender shall continue to have and enjoy all of the rights and
privileges of Lender as to the separaté estates; and, as a consequence thereof, upon the
foreclosure of the lien created by this Security Instrument, any Leases or subleases then existing
and created by Borrower shall not be destroyed or terminated by application of the law of merger
or as a result of such foreclosure unless Lender or any purchaser at any such foreclosure sale
shall so elect. No act by or on behalf of Lender or any such purchaser shall constitute a
termination of any Lease or sublease unless Lender or such purchaser shall give written notice
thereof to such lessee or sublessee. S

Section 18.20. Restoration of Rights. In case _E_cnde_r“:shall have proceeded to enforce
any right under this Security Instrument by foreclosure sale, entry or otherwise, and such
proceedings shall have been discontinued or abandoned for any reason or shall have been
determined adversely, then, in every such case, Borrower and Lender shall be restored to their
former positions and rights hereunder with respect to the Property subject to the lien hercof.

Section 18.21. Waiver of Statute of Limitations. The pleadings of any statute of
limitations as a defense to any and all obligations secured by this Security. Instrument are hereby
waived to the full extent permitted by Legal Requirements. s

Section 18.22. Advances. This Security Instrument shall cover any.and all advances
made pursuant to the Loan Documents, rearrangements and rencwals of the Debt-and all
extensions in the time of payment thereof, even though such advances, extensions or renewals be
evidenced by new promissory notes or other instruments hereafter executed and irrespective ‘of
whether filed or recorded. Likewise, the execution of this Security Instrument shall not impéir or
affect any other security which may be given to secure the payment of the Debt, and all such-
additional security shall be considered as cumulative. The taking of additional security,”
execution of partial releases of the security, or any extension of time of payment of the. Debt
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sﬁéll’ not diminish the force, effect or lien of this Security Instrument and shall not affect or

- irhpéif the liability of Borrower and shall not affect or impair the liability of any maker, surety,

or endorser for the payment of the Debt.

Sectlon 18.23. Application of Default Rate Not a Waiver. Application of the Default
Rate shall not be deemed to constitute a waiver of any Default or Event of Default or any rights
or remedies of Lender under this Security Instrument, any other Loan Document or applicable
Legal Requlrements or a consent to any extension of time for the payment or performance of
any obligation w1th respect to which the Default Rate may be invoked.

Section 1_8.-.-24,__ "Intervemng Lien. To the fullest extent permitted by law, any agreement
hereafter made pursuant'to this Security Instrument shall be superior to the rights of the holder of
any intervening lien or security interest.

Section 18.25. No Joint Venture or Partnership. Borrower and Lender intend that the
relationship created hereunder be: solely that of mortgagor and mortgagee or grantor and
beneficiary or borrower and lender,‘as the case may be. Nothing herein is intended to create a
joint venture, partnership, tenancy-i'n-common or joint tenancy relationship between Borrower
and Lender nor to grant Lender. any 1nterest in the Property other than that of mortgagee,
beneficiary or lender. s

Section 18.26. Time of the Eése_nce'. .. Time shall be of the essence in the performance of
all obligations of Borrower hereunder. -

Section 18.27. Borrower’s Obligations Absolute. Borrower acknowledges that Lender
and/or certain Affiliates of Lender are engaged in the business of financing, owning, operating,
leasing, managing, and brokering real estate and in other business ventures which may be viewed
as adverse to or competitive with the business, prospect, profits, operations or condition
(financial or otherwise) of Borrower. Except as set forth to the contrary in the Loan Documents,
all sums payable by Borrower hereunder shall be paid without notice or demand, counterclaim,
set-off, deduction or defense and without abatement, suspension; deferment, diminution or
reduction, and the obligations and liabilities of Borrower hé“reu'r:rder shall in no way be released,
discharged, or otherwise affected (except as expressly provided herein) by reason of: (a) any
damage to or destruction of or any Taking of the Property or any portion thereof or any other
Cross-collateralized Property; (b) any restriction or prevention of or interference with any use of
the Property or any portion thereof or any other Cross-collateralized Property, (c) any title defect
or encumbrance or any eviction from the Premises or any portion thereof by title.paramount or
otherwise; (d) any bankruptcy proceeding relating to Borrower, any General Partner, or any
guarantor or indemnitor, or any action taken with respect to this Security Instrument ot.any other
Loan Document by any trustee or receiver of Borrower or any other Cross- coIlaterahzed
Borrower or any such General Partner, guarantor or indemnitor, or by any court, iri_any such
proceeding; () any claim which Borrower has or might have against Lender; (f) any default or
failure on the part of Lender to perform or comply with any of the terms hereof or of any other
agreement with Borrower or any other Cross-collateralized Borrower; or (g). any- other
occurrence whatsoever, whether similar or dissimilar to the foregoing, whether or not Borrower ".
shall have notice or knowledge of any of the foregoing. : '
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" Section 18.28. Publicity. All promotional news releases, publicity or advertising by
. Manager Borrower or their respective Affiliates through any media intended to reach the general
~public shall not refer to the Loan Documents ot the financing evidenced by the Loan Documents,
ot to.Lender or to any of its Affiliates without the prior written approval of Lender or such
Affiliate; as applicable, in each instance, such approval not to be unreasonably withheld or
delayed. Lender shall be authorized to provide information relating to the Property, the Loan
and matters relating thereto to rating agencies, underwriters, potential securities investors,
auditors, regulatory authorities and to any Persons which may be entitled to such information by
operation of law.

Section 18.29. ‘Securitization Opinions. In the event the Loan is included as an asset of a
Securitization by Lender or.any of its Affiliates, Borrower shall, within fifteen (15) Business
Days after Lender’s written request therefor, at Lender’s sole cost and expense, deliver opinions
int form and substance and delivered by counsel reasonably acceptable to Lender and each Rating
Agency, as may be reasona_bly required by Lender and/or each Rating Agency in connection with
such securitization. Borrower’s failure to deliver the opinions required hereby within such ten
(10) Business Day period shall constitute an “Event of Default” hereunder.

Section 18.30. Imentio'naiiv-nél'eted--

Section 18.31. Securitization Fmancials Borrower covenants and agrees that, upon
Lender’s written request therefor in connection with a Securitization, Borrower shall, at Lender’s
sole cost and expense, promptly deliver audited financial statements and related documentation
prepared by an Independent certified ‘public accountant that satisfy securities laws and
requirements for use in a public registration statement (Wthh may include up to three (3) years
of historical audited financial statements).

Section 18.32. Exculpation. Notwithstanding -anything herein or in any other Loan
Document to the contrary, except as otherwise set forth in this Section 18.32 to the contrary,
Lender shall not enforce the liability and obligation ‘of Borrower or (a) if Borrower is a
partnership, its constituent partners or any of their respective partners, (b) if Borrower is a trust,
its beneficiaries or any of their respective Partners (as hereinafter defined), (c) if Borrower is a
corporation, any of its shareholders, directors, principals, : offlcerS' or employees, or (d) if
Borrower is a limited liability company, any of its members, managers, officers or directors (the
Persons described in the foregoing clauses (a) - (d), as the case may be;’ are hereinafter referred
to as the “Partners”) to perform and observe the obligations contained in this Security Instrument
or any of the other Loan Documents by any action or proceeding wherein a tmoney judgment
shall be sought against Borrower or the Partners, except that Lender may bring a foreclosure
action, action for specific performance, or other appropriate action or "'p'fec'eeding (including,
without limitation, an action to obtain a deficiency judgment) solely for the purpose of enabling
Lender to realize upon (i) Borrower’s interest in the Property, (ii) the Rent to the extent feceived
by Borrower (or received by its Partners) after the occurrence of an Event of Default-and-not
either delivered to Lender (or Lender’s agent) or applied to ordinary and necessary expenses of
owning and operating the Property (the “Recourse Distributions™) and (iii) any other collateral
given to Lender under the Loan Documents (the collateral described in the foregoing clauses (i) -~
(iii) is hereinafter referred to as the “Default Collateral™), provided, however, that any judgment
in any such action or proceeding shall be enforceable against Borrower or the Partners, as the
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" case may be, only to the extent of any such Default Collateral. The provisions of this Section
.-shall not, however, (a) impair the validity of the Debt evidenced by the Note or in any way affect
~or lmpalr the lien of this Security Instrument or any of the other Loan Documents or the right of
Lender to foreclose this Security Instrument following the occurrence of an Event of Default; (b)
impair “the nght of Lender to name Borrower as a party defendant in any action or suit for
judicial foreclosure and sale under this Security Instrument; (c) affect the validity or
enforceability. of .the Note, this Security Instrument, or any of the other Loan Documents, or
impair the’ rlght of Lender to seek a personal judgment against the Guarantor; (d) impair the right
of Lender to obtain the appointment of a receiver; (e) impair the enforcement of the Assignment;
(f) impair the right of Lender to bring suit for a monetary judgment against Borrower with
respect to any losses. resulting from fraud, material misrepresentation, or failure to disclose a
material fact, any untrue statément of a material fact or omission to state a material fact in the
written materials and/or information provided to Lender or any of its affiliates by or on behalf of
Borrower, Guarantor or-any of their Affiliates in connection with this Security Instrument, the
Note or the other Loan Documents, and the foregoing provisions shall not modify, diminish or
discharge the liability of Borrower; Guarantor or any of their Affiliates with respect to same; (g)
impair the right of Lender to bring suit for a monetary judgment against Borrower to obtain the
Recourse Distributions received by Borrower including, without limitation, the right to bring suit
for a monetary judgment to proceed against'Guarantor to the extent of Guarantor’s liability under
any guaranty delivered by Guarantor-and-the foregoing provisions shall not modify, diminish or
discharge the lability of Borrower or -Guarantor with respect to same; (h) impair the right of
Lender to bring suit for a monetary judgment against Borrower with respect to any losses
resulting from Borrower’s misappropriation of tenant security deposits or Rent (other than rent
deemed “additional rent” under the Leases) collected more than one (1) month in advance, and
the foregoing provisions shall not modify, diminish.or discharge the liability of Borrower with
respect to same; (i) impair the tight of Lender to obtain Lioss Proceeds due to Lender pursuant to
this Security Instrument to the extent actually paid by the insurer; (j) impair the right of Lender
to enforce the provisions of Sections 2.02(g), 16.01 er~16.02, inclusive of this Security
Instrument, even after repayment in full by Borrower of the Debt or to bring suit for 2 monetary
judgment against Borrower with respect to any losses fesulting..ﬁqm any obligation set forth in
said Sections; (k) prevent or in any way hinder Lender from exercising, or constitute a defense,
or counterclaim, or other basis for relief in respect of the exercise of, any other remedy against
any or all of the collateral securing the Note as provided in the Loan Documents; (I) impair the
right of Lender to bring suit for a monetary judgment against Borrower with respect to any losses
resulting from any misappropriation or conversion of Loss Proceeds, and the foregoing
provisions shall not modify, diminish or discharge the liability of Borrower with respect to same;
(m) impair the right of Lender to sue for, seek or demand a deficiency Judgment against
Borrower solely for the purpose of foreclosing the Property or any part thereof; or reallzmg upon
the Default Collateral; provided, however, that any such deficiency }udgment referred’ to in this
clause (m) shall be enforceable against Borrower and Guarantor only to the extént of any of the
Default Collateral; (n} impair the ability of Lender to bring suit for a monetary Judgment against
Borrower with respect to any losses resulting from arson or physical waste to or of the Property
or damage to the Property in each case resulting from the intentional acts or “intentional
omissions of Borrower, Guarantor or any of their Affiliates; (o) impair the right of Lender to
bring a suit for a monetary judgment against Borrower in the event of the exercise of any nght or, "
remedy under any federal, state or local forfeiture laws resulting in the loss of the lien of this

.
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Sécu‘fi'ty Instrument, or the priority thereof, against the Property; (p) be deemed a waiver of any
_right which Lender may have under Sections 506(a), 506(b), 1111(b) or any other provision of
the Bankruptcy Code to file a claim for the full amount of the Debt or to require that all collateral
shall continue to secure all of the Debt; (q) impair the right of Lender to bring suit for monetary
judgmeént against Borrower with respect to any losses resulting from any claims, actions or
proceedings initiated by Borrower (or any Affiliate of Borrower) alleging that the relationship of
Borrower and Lender is that of joint venturers, partners, tenants in common, joint tenants or any
relationship other than that of debtor and creditor; (r) impair the right of Lender to bring suit for
a monetary judgment with respect to any losses resulting from a Transfer in violation of the
provisions of Article IX hereof; or (s) impair the right of Lender to bring suit against Borrower
for Borrower’s failure to pay. any valid taxes, assessments, mechanic’s liens, materialmen’s liens
or other liens which could ereate liens on any portion of the Property superior to the lien or
security title of this Security Instrument or the other Loan Documents, except, (1) with respect to
any such taxes or assessments, 1o the extent that funds have been deposited with Lender pursuant
to the tenms of this Security Instrument specifically for the applicable taxes or assessments and
not applied by Lender to pay such taxes and assessments, and (2) to the extent that there is
insufficient available cash flow atany time to enable Borrower to pay all operating expenses
(including taxes and assessments) then-due and payable, necessary property improvement
expenditures and amounts due and payable under the Loan Documents (as demonstrated to the
reasonable satisfaction of Lender) and Borrower applies all available cash flow to the payment of
any one or more of the foregoing: items.” The provisions of this Section 18.32 shall be
inapplicable to Borrower if (a) any proceeding, action, petition or filing under the Bankruptcy
Code, or any similar state or federal law. now or hereafter in effect relating to bankruptcy,
reorganization or insolvency, or the arrangement or adjustment of debts, shaill be filed by,
consented to or acquiesced in by or with respect to Bofrower, or if Borrower shall institute any
proceeding for its dissolution or liquidation, or-shall make an assignment for the benefit of
creditors or (b) Borrower or any Affiliate contests or interferes with Lender’s enforcement of its
rights and remedies hereunder or under the Loan Documents by -asserting any defense (x) as to
the validity of the obligations under the Loan Documents or in any way relating to the structure
of the Borrower or the enforceability of Lender’s rights and remedies under the Loan
Documents, or (y) for the purpose of delaying, hindering or impairing Lender’s rights and
remedies under the Loan Documents (collectively, a “Contest™) (provided that if any such Person
obtains a non—appealable order successfully asserting a Contest, Borrower: shall have no liability
under this clause (b)), in which event Lender shall have recourse agamst all of the assets of
Borrower including, without limitation, any right, title and 1nterest of Bonower in and to the
Property - ! . o

Section 18.33. Intentionally Deleted
Section 18.34. Intentionally Deleted

Section 18.35. Borrower hereby covenants and agrees to undertake é.ny:.énd."all “work
required to correct the fire code and sign violations at the Fremont Property located in Oshkosh
Wisconsin. e

Section 18.36. Cooperation. (a) Borrower covenants and agrees that in the event the

Loan is to be included as an asset of a Securitization, Borrower shall (a) gather any inforr'nafi'on

MR
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“ .reasonably required by the Rating Agencies in connection with such a Securitization, (b) at
Lender’s request, meet with representatives of the Rating Agency to discuss the business and
~.-operations of the Property, and (c) cooperate with the reasonable requests of each Rating Agency
and Lender in connection with all of the foregoing as well as in connection with all other matters
and the preparation of any offering documents with respect thereof, including, without limitation,
entering into any amendments or modifications to this Security Instrument or to any other Loan
Document which may be requested by Lender to conform to Rating Agency or market standards
for a Securmzatmn provided that no such modification shall modify (a) the interest rate payable
under the Note, (b) the stated maturity of the Note, (c) the amortization of principal under the
Note, (d) Section "18:32 hereof, () any other material economic term of the Loan or (f) any
provision, the effe_ct of which would materially increase Borrower’s obligations or materially
decrease Borrower’s rights-under the Loan Documents. Borrower acknowledges that the
information provided by Borrower to Lender may be incorporated into the offering documents
for a Securitization. Lender and each Rating Agency shall be entitled to rely on the information
supplied by, or on behailf of, Borrower and Borrower indemnifies and holds harmless the
Indemnified Parties, their ‘Affiliates and each Person who controls such Persons within the
meaning of Section 15 of the Securities Act or Section 20 of the Securities Exchange Act of
1934, as same may be amended from time to time, for, from and against any claims, demands,

penalties, fines, liabilities, settlements damages, costs and expenses of whatever kind or nature,

known or unknown, contingent or otherwise, whether incurred or imposed within or outside the
judicial process, including, without:limitation, reasonable attorneys’ fees and disbursements
(including, without limitation, reasonable attorney’s fees and expenses, whether incurred within
or outside the judicial process) that arise out of or are based upon any untrue statement or alleged
untrue statement of any material fact contained in such information or arise out of or are based
upon the omission or alleged omission to state thérein a.material fact required to be stated in
such information or necessary in order to make the statements in such information, or in light of
the circumstances under which they were made, not misleading.

() Further, Borrower shall cooperate’ at no ‘cost to Borrower or Guarantor,
with Lender and its affiliates in connection with any such sale’ of the Loan by mortgage backed
pass through certificates, participations, securities or pari-passu. notes cvidencing whole or
component interests therein through one of more public or pnvate offenngs including, but not
limited to: L

(i) (1) separating the Loan into two or more separate notes (or
components that correspond to one or more iranches of the certificates/securities
created in a Securitization) or participation interests. Suchi notes or components
or participation interests may be assigned different interest rates; so long as the
weighted average of such interest rates equals the interest rate -on-the Note.
Additionally, Lender may split the Loan into a semor!subordmated part101pat10n
structure; : -

(i)  (ii) obtaining ratings from two or more Rating Agencies*-

(ili)  (iii) making or causing to be made rcasonable changes or
modifications to the loan documentation, organizational documentation, oplmon
letters and other documentation;

‘"Mlﬂlmﬂ,'ﬂwmzwulmgmwmmum
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(iv)  (iv) reviewing prepared offering materials relating to the Property,
Borrower, Guarantor and the Loan,

— (v) (v} delivering updated information on the Borrower, Guarantor and
"~ the Property;

"~ ({vi)  (vi) participating in investor or Rating Agency meetings if requested
_-by Lender;

(vn) permitting adjustment of Lender’s security interest to permit a
senlor/subordmate or other structure to enhance a Securitization, participation
interest: or a dlstrlbutlon of the Loan; and

(vm) rest:ructurmg of the Loan and/or a reduction of the Loan Amount
with the imposition ¢f a mezzanine loan in the corresponding amount to be
reduced, which mezzanine loan shall be secured by a pledge of ownership
interests in the ‘Borrower or the members of Borrower. Such notes or components
may be aSS1gned.d1fferent_ interest rates, so long as the weighted average of such
interest rates equals the interest rate on the Note. Notwithstanding the foregoing,
any restructuring of the Loan in accordance with this subsection shall be at
Lender's sole cost and expense: ..

Section 18.37. Regulation A/B.~ (a) If requested by Lender, Borrower shall furnish, or
shall cause the applicable tenant to furnish, to Lender financial data and/or financial statements
in accordance with Regulation AB (as defined herein)-for any tenant of any Property if, in
connection with a securitization, Lender expects-there to be, with respect to such tenant or group
of affiliated tenants, a concentration within all of the morigage loans included or expected to be
included, as applicable, in such securitization such-that such ténant or group of affiliated tenants
would constitute a Significant Obligor (as defined herein); provided, however, that in the event
the related lease does not require the related tenant ‘to provide the foregoing information,
Borrower shall use commercially reasonabie efforts to cause the appllcable tenant to furnish such
information. :

(b)  If, at the time one or more Disclosure Documents are being prepared for a
securitization, Lender expects that Borrower alone or Borrower and one or more affiliates of
Borrower collectively, or the Property alone or the Property and any other -parcei(s) of real
property, together with 1mprovements thereon and personal property ‘related thereto, that is
“related”, within the meaning of the definition of Significant Obligor, to the Property (a “Related
Property”) collectively, will be a Significant Obligor, Borrower shall fum_lsh_to__Lender upon
request (i) the selected financial data or, if applicable, net operating income; required under Item
1112(b)(1) of Regulation AB and meeting the requirements thereof, if Lender expects-that the
principal amount of the Loan, together with any loans made to an affiliate of Borrower or
sccured by a Related Property that is included in a securitization with the Loan (a “Related
Loan™), as of the cut-off date for such securitization may, or if the principal amount.of the Loan
together with any Related Loans as of the cut-off date for such securitization and at any fime
during which the Loan and any Related Loans are included in a securitization does, equal or’
exceed ten percent (10%) (but less than twenty percent (20%)) of the aggregate principal amount

W
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* .of all mortgage loans included or expected to be included, as applicable, in the securitization or
' (i) the financial statements required under ftem 1112(b)(2) of Regulation AB and meeting the
“-requirements thereof, if Lender expects that the principal amount of the Loan together with any
Related Loans as of the cut-off date for such securitization may, or if the principal amount of the
Loan together with any Related Loans as of the cut-off date for such securitization and at any
time during which the Loan and any Related Loans are included in a securitization does, equal or
exceed twenty percent (20%) of the aggregate principal amount of all mortgage loans included or
expected to be included, as applicable, in the securitization. Such financial data or financial
statements “Shall be furnished to Lender (A) within ten (10) Business Days after notice from
Lender in connecnon w1th the preparation of Disclosure Documents for the securitization, (B)
not later than thirty (30) days after the end of each fiscal quarter of Borrower and (C) not later
than seventy-five (75) days after the end of each fiscal year of Borrower; provided, however, that
Borrower shall not be obligated to furnish financial data or financial statements pursuvant to
clauses (B) or (C) of this sentence with respect to any period for which a filing pursuant to the
Securities Exchange Act of 1934 in connection with or relating to the securitization (an
“Exchange Act Filing”) is.not required: As used herein, “Regulation AB” shall mean Regulation
AB under the Securities Act-of 1933 and the Securities Exchange Act of 1934 (as amended). As
used herein, “Disclosure Document” shall mean a prospectus, prospectus supplement, private
placement memorandum, or similar offering memorandum or offering circular, in each case in
preliminary or final form, used to offer securities in connection with a securitization. As used
herein, “Significant Obligor™ shall have the meaning set forth in Item 1101(k) of Regulation AB.

ARTICLE XIX: CONCERNING THE TRUSTEE

Section 19.01. No Required Action. Trustee shall not be required to take any action
toward the execution and enforcement of the trust hereby created or to institute, appear in, or
defend any action, suit, or other proceeding in connection "thbféwith where, in his opinion, such
action would be likely to involve him in expense or liability, unless requested so to do by a
written instrument signed by Lender and, if Trustee so requests, unless Trustee is tendered
security and indemnity satisfactory to Trustee against any and.all cost, expense, and liability
arising therefrom. Trustee shall not be responsible for the execution, acknowledgment, or
validity of the Loan Documents, or for the proper authorization therecf, or for the sufficiency of
the lien and security interest purported to be created hereby, and Trustec makes no representation
in respect thereof or in respect of the rights, remedies, and recourse of Lender. Borrower shall
pay all costs, fees and expenses incurred by Trustee and Trustee’s agents and counsel in
connection with the performance by Trustee of Trustee’s duties hereunder and all such costs,
fees and expenses shall be secured by this Security Instrument. : :

Section 19.02. Certain Rights. With the approval of Lender, Trustee shall have the
right to take any and all of the following actions: (i) to select, employ, and consult with counsel
(who may be, but need not be, counsel for Lender) upon any matters arising hereunder, including
the preparation, execution, and interpretation of the Loan Documents, and shall be fully
protected in relying as to legal maiters on the advice of counsel, (ii) to execute any of the trusts
and powers hereof and to perform any duty hereunder either directly or through his agénts or-
attorneys, (1ii) to select and employ, in and about the execution of his duties hereunder, suitable
accountants, engineers and other experts, agents and attorneys-in-fact, either corporate’ or
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* .individual, not regularly in the employ of Trustee (and Trustee shall not be answerable for any
- .act, default, negligence, or misconduct of any such accountant, engineer or other expert, agent or
“.-attorney-in-fact, if selected with reasonable care, or for any error of judgment or act done by
TruStee in good faith, or be otherwise responsible or accountable under any circumstances
whatsoever, except for Trustee’s gross negligence or bad faith), and (iv) any and all other lawful
action that Lender may instruct Trustee to take to protect or enforce Lender’s rights hereunder.
Trustée shall not be personaily liable in case of entry by Trustee, or anyone entering by virtue of
the powers herein granted to Trustee, upon the Property for debts contracted for or liability or
damages incurred in the management or operation of the Property. Trustee shall have the right to
rely on any instriment, document, or signature authorizing or supportmg any action taken or
proposed to be taken by Trustee hereunder, believed by Trustee in good faith to be genuine.

Trustee shall be entitléd-to reimbursement for expenses incurred by Trustee in the performance
of Trustee’s duties hereundér and to reasonable compensation for such of Trustee’s services
hereunder as shall be rendered Borrower will, from time to time, pay the compensation due to
Trustee hereunder and reimburse: Trustee for, and save Trustee harmless against, any and all
liability and expenses which may be incurred by Trustee in the performance of Trustee’s duties.

Section 19.03. Retention of Money. All moneys received by Trustee shall, until used or
applied as herein provided, be held in trist for the purposes for which they were received, but
need not be segregated in any manner-from any other moneys (except to the extent required by
applicable law), and Trustee shall be under no liability for interest on any moneys received by
Trustee hereunder. :

Section 19.04. Successor Trustees. - Trustee may resign by the giving of notice of such
resignation in writing or verbally to Lender. If Trustee shall die, resign, or become disqualified
from acting in the execution of this trust, or if, for any reason, Lender shall prefer to appoint a
substitute trustee or multiple substitute trustees, or successive substitute trustees or successive
multiple substitute trustees, to act instead of the aforenamed Trustee, Lender shall have full
power to appoint a substitute trustee (or, if preferred, multiple substitute trustees) in succession
who shall succeed (and if multiple substitute trustees:are appomted each of such multiple
substitute trustees shall succeed) to all the estates, rights, powers, and duties of the aforenamed
Trustee. Such appointment may be executed by any authorized agent of Lender, and if such
Lender be a corporation and such appointment be exccuted in its behalf by any officer of such
corporation, such appointment shall be conclusively presumed to be executed with authority and
shall be valid and sufficient without proof of any action by the board of directors or any superior
officer of the corporation. Borrower hereby ratifies and confirms any and all acts which the
aforenamed Trustee, or his successor or successors in this trust, shall do lawfully by virtue
hereof. If multiple substitute Trustees are appointed, each of such multiple substitute Trustees
shall be empowered and authorized to act alone without the necessity of the. joinder of the other
multiple substitute trustees, whenever any action or undertaking of such substitute trustees is
requested or required under or pursuant to this Security Instrument or apphcable law

Section 19.05. Perfection of Appointment. Should any deed, conveyance or 1nstrument
of any nature be required from Borrower by any Trustee or substitute Trustee to more fully and
certainly vest in and confirm to the Trustee or substitute Trustee such estates, rights, powers; and -
duties, then, upon request by the Trustee or substitute Trustee, any and all such d'eeds-"' "
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_ _f_".c&wéyances and instruments shall be made, executed, acknowledged, and delivered and shall be
| _.g";:iuse‘d to be recorded and/or filed by Borrower.

.~ Section 19.06.  Succession Instruments. Any substitute Trustee appointed pursuant to
any of the’ prov1510ns hereof shall, without any further act, deed, or conveyance, become vested
with all the estates, properties, rights, powers, and trusts of its or his predecessor in the rights
hereunder. with' like effect as if originally named as Trustee herein; but nevertheless, upon the
written request of Lender or of the substitute Trustee, the Trustee ceasing to act shall execute and
deliver any instrument transferring to such substitute Trustee, upon the trusts herein expressed,
all the estates, properties, rights, powers, and trusts of the Trustee so ceasing to act, and shall
duly assign, transfer and ‘deliver any of the property and moneys held by such Trustee to the
substitute Trustee so appointed in the Trustee’s place.

Section 19.07. No Representation by Trustee or Lender. By accepting or approving
anything required to be observed; performed, or fulfilled or to be given to Trustee or Lender
pursuant to the Loan Documents, inc_l,u__ding, without limitation, any officer’s certificate, balance
sheet, statement of profit énd,ﬁlos__s-.--ﬁr other financial statement, survey, appraisal, or insurance
policy, neither Trustee nor Lendér 'shall be.deemed to have warranted, consented to, or affirmed
the sufficiency, legality, effectlveness or legal effect of the same, or of any term, provision, or
condition thereof, and such acceptance ‘ot approval thereof shall not be or constitute any
warranty or affirmation with respect thereto by Trustee or Lender.

[REMAINDER OF PAGE'_'.I'NTENTIONALLY LEFT BLANK]
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R IN WITNESS WHEREOF, Assignor has executed under Seal this Security Instrument on
the'day and year first hereinabove set forth.

P ORAL AGREEMENTS OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND
CREDIT, OR TO FORBEAR FROM ENFORCING REPAYMENT OF A DEBT ARE NOT

ENFORCEABLE UNDER WASHINGTON LAW.

FIRST HORIZON GROUP LIMITED
PARTNERSHIP,
a Delaware limited partnership

By: First HGI, INC.,

a Delaware corporation
Its general partner

By:

Name: David Lichtenstein
Title: President
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T certlfy that T know or have satisfactory evidence that David Lichtenstein is the person
who appeared before me, and said person acknowledged that he signed the foregoing instrument,
on oath stated that he was authorized to execute the instrument and acknowledged it as the
President of First HGI, INC., a Delaware corporation, the general pariner of FIRST HORIZON

GROUP LIMITED.-.PARTNERSHIP, a Delaware limited partnership, to be the free and
voluntary act of said limited p_artnershlp for the uses and purposes mentioned in this instrument.

Dated this A" dayof December, 2005.

[SEAL] D
7 Printed Name: _32TQ DPXqv”

" .= Notary Public, State of _ N

< "My comrnission: -
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EXHIBIT A

LEGAL DESCRIPTION

PARCEL ”A“

Lots 1 and 3 City of Burlmgton Short Plat No. 1-92 as approved July 18, 1989, and recorded
July 27, 1992, in Volume 10 of Short Plats, page 105, under Auditor's File No. 9207270058,
records of Skagit County, Washington; being a portion of the Northeast % of the Northeast Y% of
Section 7, Township 34 North, Range 4 East, WM.,

EXCEPT the South 13 feet of Lot 1 thereof.
Situate in the County of S?l_(agit_? Sté_té_ of Washington.
PARCEL "B": T

Parcel B, City of Burlington Short Plat-No: B-1-92 as approved June 2, 1992, and recorded June
11, 1992, in Volume 10 of Short Plats, pages- 88 and 89, under Auditor's File No. 9206110001,
records of Skagit County, Washingtorn; being a portion of the Northeast ¥ of the Northeast Y of
Section 7, Township 34 North, Range 4 East, W.M.

Situate in the County of Skagit, State of Wais.hington..: o
PARCEL "C": "

Parcel A, City of Burlington Short Plat No. B-1-92 as approved June 2, 1992, and recorded June
11, 1992, in Volume 10 of Short Plats, pages 88 and 89, under . Auditor's File No. 9206110001,
records of Skagit County, Washington; being a portion of the Northeast ’A of the Northeast ¥ of
Section 7, Township 34 North, Range 4 East, W.M. :

Situate in the County of Skagit, State of Washington.
PARCEL "D":

An easement for drainage, as acquired by document recorded under Auditor’ S '.Filllle No.
8811230046, records of Skagit County, Washington, over and across the followmg descrlbed

property:

The West 20 feet of Lot 3, City of Burlington Short Plat No. 37-76 as approved Augu'st 2z, 1976
and recorded August 5, 1976, in Volume 1 of Short Plats, page 156, under Auditor's File No .
840316, records of Skagit County, Washington; being a portion of the Southeast ¥ of the
Southeast ¥ of Section 6, Township 34 North, Range 4 East, W.M.

G e S, Sk s i mmmmummwummm;mu
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" PARCEL"E":

Aﬁ-*e_asé_ment- acquired by instruments recorded November 23, 1988, under Auditor's File No.
8811230048, records of Skagit County, Washington, for ingress, egress, and utilities, over,
under, and across a 36.00 foot strip of land lying 18.00 feet each side of the following described
centeﬂihe’ o

Beginning at the Northeast corner of Section 7, Township 34 North, Range 4 East, W.M.;

thence South 01°34'38" East, along the East line of said Section 7 a distance of 13.73 feet
Thence South 86°59'04" West, 40.01 feet to the true point of beginning,

thence continuing South. 86¢59’04" West, 56.99 feet to the beginning of a curve to the left having
a radius of 170.00 feet; .

thence Southwesterly aIang sa1d curve through a central angle of 66°32'00", an arc distance of
197.41 feet;

thence South 20°27'04" West 124 00 feet to the beginning of a curve to the right, having a radius
of 273.00 feet;

thence Southwesterly aiong sald curve through a central angle of 71°07'06", an arc distance of
338.86 feet:

thence North 88°25'50" West, 150 00 feet to the terminus point of said centerline. (Said
easement being appurtenant to Parcels "B" and "C".)

Situate in the County of Skagit, State of Washington.
PARCEL "F":

An easement for ingress, egress, and utilities over; under,‘and-across that area delineated as
"Access and Utility Easement" on the Easterly portion of Parcel "B" of City of Burlington Short
Plat No. B-1-92 as approved June 2, 1992, and recorded June 11, 1992, in Volume 10 of Short
Plats, pages 88 and 89, under Auditor's File No. 9206110001, records of Skaglt County,
Washington. (Said easement is appurtenant to Parcel "C".) " -~ .-

Situate in the County of Skagit, State of Washington.
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EXHIBIT B

SUMMARY OF RESERVES

Reséfve Items

Initial Deposit Amount

Monthly Installment Amount

Basic: Carrylng Costs
e Taxes-

. Insurance Premlums

e Taxes

$34,458.82 (Oshkosh)
$26,966.25 (Fremont)
$61,973.91 (Burlington)
Insurance Premiums
$20,842.58 (Oshkosh)
$24,800.16 (Fremont)

e Taxes

$34,458.82 (Oshkosh)
$8,988.75 (Fremont)
$20,657.97 (Burlington)
Insurance Premiums
$1,894.78 (Oshkosh)
$2,254.56 (Fremont)

$20,755.87 (Burlington) $1,893.20 (Burlington)
Initial Engmeermg/Enwronmental N/A
Deposits . -« Immediate Repairs
e Immediate Repairs S SN/A
e Environmental Remediation - . $10,750 (Fremont)
- $183 060 (Burlington)
o Envn'onmental
" Remediation
N/A)
Recurring Monthly Replacement N/A- $2.254.73 (Oshkosh)
Reserve Deposit SR $1.144.62 (Fremont)
$3,045.96 (Burlington)
Reletting Reserve N/A™ - $16,910.44 (Oshkosh)
$14,307.81 (Fremont)
Y $10,878.44 (Burlington)
Qutstanding TILC Escrow $462,000.00 " - N/A
Account
Old Navy Reserve $1,895,000 N/A
MIRARAA
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EXHIBIT C

CASH FLOW STATEMENT
Property:
e Location:
Cash Flow Statement-for Month of: Year:
Current
Month

Yearto
Date

REVENUE
Net Rental Revenue
Other Revenue

OPERATING EXPENSES
Common Arca Maintenance
Payroll

Administration

Leasing

Service

Clean & Decorate

Utilities

Repairs & Maintenance
Taxes

Insurance

Management Fees
Other

RECURRING EXPENSES

e ‘Effective Gross Income

Total Operating Expensés.. P
Net Operating Income -

To Include Expenses for: Carpet Replacement, Appliance
Replacement, HVAC/Water Heater Replacement;
Miniblinds/Drapes/Ceiling Fans:

NY:989563.7

Yy

12/28/2005 Fage



. NON-RECURRING EXPENSES

*."Te Inelude Capital Expenses for: Playground, Major
Signage, Lawns/Trees/Shrubs, Paving/Parking, Roof
Réplacement, Carpentry/Siding/Balconies, Exterior Paint,
Major Concrete/Sidewalks, Foundations, Major Exterior,
Boiler Replacement, Major HVAC Replacement, Plumbing
Replace, Electrical: Replace Other Major, Fire & Storm, Ins.
Loss Recovery

Net Cash Flow

Certified By:

Name:

Title:

Management Ci:)ﬁipa'ﬂyi '

-
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EXHIBIT D

Required Engineering Work (Fremont)

ITEM AMOUNT
Asphait P?ivér_neiji Crack Routing and Sealing $8,600.00
Concrete -FlatW(')rk :rép_a}irs 0
Caulking, Masoni'y Expansion and Control Joints 0
Replace exterior doors- 0
Repair damaged EIFS sectlons _ 0
Repoint fagade step crack_mg 0
Replace aluminum copihg_ pan_e__ls.dvér parapet wall. 0
Subtotal T $8,600.00
Plus 25% Contingency $2,150.00
TOTAL $10,750.00

Required Engineering W‘Q’rlé.::-(ﬁurlington)

ITEM AMOUNT
Repair and Replace Roofing per Roofing Contractor Pr_t)pdsal $146 448.00
Subtotal LT $146 448.00
Plus 25% Contingency F $36 622 00
TOTAL "] $183.060.00

_712/2912005 Page
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EXHIBITE

Form of Direction Letter

[Letterhead of Landlord]
[Name and Address o__f tenant]
Re: [Address of Premises] |
Dear tenant:

You are hereby dlrected to make all future payments of rent and other sums due to
Landlord under the Lease payable as, follows:

Payable To: [ ]--qnd-Wa_chqwa Bank, National Association

If by federal wire transf_félr-;'

Bank: V'Va:c.hb".fia Bank, NA

ABA #: 053-000-219 _
Acct Name: [ |
Acct #:
Ref Loan #:

If by US Mail:

PO Box
Charlotte, NC 28260-1443

If by Overnight Courier;

Wachovia Bank, NA

1525 West WT Harris Blvd
Bldg 2C2 (Ref # )
Charlotte, NC 28262

Ref Loan #:

Please take particular care in making the check payable only to the above-méntioned
names because only checks made payable to the referenced names will be credited against sums
due by you to landlord. Until otherwise advised in writing by Landlord and the above-mentioned -
bank (or its successor), you should continue to make your payments for rent and other sums as
directed by the terms of this letter.

- UMM WMM)W
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o Thank you in advance for your cooperation with this change in payment procedures.

By:

-



EXHIBIT F

Initial Allocated Loan Amount and
Cross-collateralized Properties

Cross—ébll-atefalized Property The Allocated Loan Amount

Fremont, Indiana’ ~ - $13,600,000.00
Burlington, Washington. $20,400,000.00

Oshkosh, Wisconsin - L $20,000,000.00

bt o
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EXHIBIT G-1

(Fremont Indiana Legal Description)

PARCEL 3-95

All that land contained in the, Plat of Valley Crossing Amended Plat Phase #1 as recorded in Plat
Book #5, Document # 94-08-0344, recorded August 11, 1994 in the Office of the Recorder of
Steuben County, Indiana excepting therefrom Lot "D" and Lot "E" in said Amended Plat; said
land described as follows

Lot A, Valley Crossmg, Amended Plat Phase #1, Being in the Southwest Quarter of Section 23,
Township 38 North, Range 13 East, Jamestown Townsh1p, Steuben County, Indiana, according
to the Plat thereof recorded.in Plat Book 5, Document #94-08-0344 in the Office of the Recorder
of Steuben County, Inchana

ALSO, Lot B, Valley Crossmg, Amended Plat Phase #1, Being in the Southwest quarter of
Section 23, Townsh1p 38 North, __Rang__e___ 13-East, Jamestown Township, Steuben County, Indiana,
according to the Plat thereof recorded.in Plat Book 5, Document #94-08-034-4 in the Office of
the Recorder of Steuben County, Ind1ana

ALSO, Lot C, Valley Crossing, Amended Plat Phase #1, Being in the Southwest quarter of
Section 23, Township 38 North, Range 13 East, Jamestown Township, Steuben County, Indiana,
according to the Plat thereof recorded in Plat Book 5 Document #94-08-0344 in the Office of
the Recorder of Steuben County, Indiana. .

Parcel 4-95
A part of the Southwest Quarter of Section 23, TOVVI‘lShlp 38 North Range 13 East, Jamestown
Township, Steuben County, Indiana; described as follows: . !

Commencing at the Southwest corner of the Southwest Quarter of sald Sect1on 23; thence North
00 [10'15" East (assumed bearing) 1298.67 feet along the West line of the. Southwest Quarter of
said Section 23 to the true point of beginning of this description: thence Notth 90 [00'00" East
586.15 feet; thence South 61 [16'11" East 569.52 feet to a point on the West line of Valley
Crossing Amended Plat Phase #1 as recorded in Plat Book 5, Document #94-08-0344 in the
Office of the Recorder of Steuben County, Indiana; thence North 41 [42'31" West 133.28 feet
along said West line; thence North 77 [11'45" East 149.73 feet along said West line; thence
North 38 [28'30" East 71.96 feet along said West line; thence North 17 [44'55" East192.82 feet,
along said West line; thence North 09 [37'09" East 80.00 feet along said West hne thence 13.93
feet along a 210.00 foot radius curve to the left in said West line, chord of said curve bears South
82 [15'53" East 13.93 feet; thence South 84 [10'55" East 129.74 feet along said West line; ‘thence
North 31 [58'57" West 210.87 feet along said West line; thence North 74 [34'59" West. 153 90 . .
feet along said West line; thence North 58 [07'16" West 126.35 feet along said West liﬁe-;“_theﬁce =
North 10 [08'29" West 63.78 feet along said West line; thence North 67 [21'29" East 191.79 feet”
along said West line; thence North 71 [20'35" East 93.97 feet along said West line; thence South

g
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5% [04'07" East 79.18 feet along said West line; thence South 21 [39'43" West 123.04 feet along
- said: ‘West line; thence North 50 [51'33" East 37.63 feet along said West line; thence

“.North 55 [00'00" East 344.77 feet along said West line to the South right-of-way line of the
Indiana Toll Road; thence North 79 [49'14" West 314.68 feet along said South right-of-way line
to 4 coficrete right-of-way marker; thence North 32 [42'46" West 56.21 feet along said South
right-of-way line to a concrete right-of-way marker; thence 1409.97 feet along a 3958.93 foot
radius curve to the right in said South right-of-way line to a concrete right-of-way marker on the
West line of the Southwest quarter of said Section 23; the chord of said curve bears North 66
[1629" West-1402.53 feet; thence South 00 [10'15” West 1356.94 feet along said West line back
to the true point of begmmng, containing 32.161 acres subject to legal highways and easements
of record. : :

ALSO, A strip of land in-the Southwest quarter of Section 23, Township 38 North, Range 13
East, Jamestown Township, Steuben County, Indiana, being eighty (80) feet wide, lying forty
(40) feet on either side of the following described centerline and said centerline produced; said
centerline described as follows;

Commencing at the Southeast corner of the-Southwest quarter of said Section 23; thence North
90 [00'00" West (assumed bearing) 562.55 feet along the South line of said Southwest quarter;
thence North 00 [00'00" East 60.00 feetto the North right-of-way line of State Road #120;
thence North 47 [10'39” East 94.80 feet along said North right-of-way line to the West right-of-
way line of Relocated Old U.S. #27; thence North 12 [34'05" West 550.00 feet along said West
right-of-way line; thence North 10 [25'37" West 267.52 feet along said West right-of-way line;
thence 386.23 feet along a 662.95 foot radius curve to.the right in said West right-of-way line to
the true point of beginning of this centerline description;said chord of curve bears North 04
[07'48" East 380.79 feet; thence North 69 [10'55" West 136.99 feet along said centerline; thence
149.14 feet along a 569.68 foot radius curve to the left-in said centerline, said chord of curve
bears North 76 [40'55" West 148.72 feet; thence North 84 [10'55" West 466.22 feet along said
centerline; thence 16.58 feet along a 250.00 foot radius curve to the right in said centerline, said
chord of curve bears North 82 [16'53" West 16.58 feet, said pmnt bemg the terminus of said
centerline. .

ALSQ, the 15.5624 acre Preserve Area of Valley Crossing Am’cnd_e_d Plat Phase #1 a part of the
Southwest quarter of Section 23, Township 38 North, Range 13 East, Jamestown Township,
Steuben County, Indiana according to the plat thereof recorded in Plat Book 5 Document #94-
08-0344 in the Office of the Recorder of Steuben County, Indiana. S

PARCEL 1-95
A part of the Northwest quarter of Section 26, Township 38 North, Range 13 East Jamestown
Township, Steuben County, Indiana, described as follows: . .

Commencing at the Northeast corner of the Northwest quarter of said Section 26; thence North -
90 [00'00" West 1032.01 feet along the North line of the Northwest quarter of said Section 26;. -
thence South 00 [00'00" West 50.00 feet to a point on the South right-of-way line of State Road ~ - .
#120 and being the true point of beginning of this description; thence North 90 [00°00" East’ '

.
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' 269.46 feet along said South right-of-way line; thence South 84 [1527" East 100.44 feet along
said South right-of-way line; thence North 90 [00'00" East 200.00 feet along said South right-of-
~-way line; thence South 55 [03'36" East 95.11 feet to the Westerly right-of-way line of State Road

#27; thence South 10 [08'39"West 138.79 feet along said Westerly right-of-way line; thence

Sotith.89 [59'16" East 74.69 feet along said Westerly, right-of-way line; thence South 19 [58'58"

East 220.10 feet along said Westerly right-of-way line; thence South 05 [20'07" East 353.91 feet

along said. Westerly right-of-way line; thence South 90 [00'00" West 191.75 feet; thence South

11 [40'52" West 60.0 feet; thence North 90 [00'00" East 194.33 feet to the Westerly right-of-way

line of State Road 327; thence South 11 [48'36" West 456.47 feet along said Westerly right-of-

way line; to the North hne of Cranston's Reef Subdivision; thence North 89 [38729" West 705.08

feet; along said North line; thence North 00 [06'24" East 649.61 feet; thence South 90 [00'00"

West 370.02 feet; thence 'South 74 [00'00" West 20.0 feet; thence South 80 [19'22" West 216.43

feet; thence South 64 [03'22" West 65.11 feet; thence North 80 [27'11" West 54.82 feet; thence

North 79 [55'08" West 150.77 feet;-thence North 14 [0129" West 25.08 feet; thence North 00

[1232" West 220.00 feet; thence South 85 [26'32" West 240.08 feet; to the East line of George

Street in the Plat of Pokagon Hills Addition; thence North 00 [18'37" East 421.56 feet along said

East line to the South right-of-way line of State Road #120; thence South 90 [00'00" East

1108.67 feet along said South right-of-way line back to the true point of beginning.

T .

Skagit County Auditor
12/29/2005 Page 128 of 132 3:1 BP_M»

NY:989563.7



Exhibit G-2

(Burlington, Washington Legal Description)

PARCEL "A"

Lots 1 and 3, Clty of Burlington Short Plat No. 1-92 as approved July 18, 1989, and recorded
July 27, 1992, in Volume 10 of Short Plats, page 105, under Auditor's File No. 9207270058,
records of Skagit County, Washington; being a portion of the Northeast 4 of the Northeast 4 of
Section 7, Township 34 North, Range 4 East, WM.,

EXCEPT the South 13 foet of Lot 1 thereof.

Situate in the County of Skaglt, State of Washington.

PARCEL "B": - e

Parcel B, City of Burlington Slt’drt Plat No B 1-92 as approved June 2, 1992, and recorded June
11, 1992, in Volume 10 of Short Plats, pages 88.and 89, under Auditor's File No. 9206110001,

records of Skagit County, Washmgton being a portion of the Northeast ¥ of the Northeast % of
Section 7, Township 34 North, Range 4 East, W.M.

Situate in the County of Skagit, State of Wztshington_._

PARCEL "C":

Parcel A, City of Burlington Short Plat No. B-1-92 as ai}.pibtred'June 2, 1992, and recorded June
I1, 1992, in Volume 10 of Short Plats, pages 88 and 89, under Auditor's File No. 9206110001,

records of Skagit County, Washington; being a portion of the Northeast % of the Northeast ¥4 of
Section 7, Township 34 North, Range 4 East, W.M. e .

Situate in the County of Skagit, State of Washington.
PARCEL "D":

An easement for drainage, as acquired by document recorded under Autlitof s F i'l.e No
8811230046, records of Skagit County, Washington, over and across the followmg descrlbed
property: S

The West 20 feet of Lot 3, Clty of Burlington Short Plat No. 37-76 as approved August 2 1976
and recorded August 5, 1976, in Volume 1 of Short Plats, page 156, under Auditor's File No." -
840316, records of Skaglt County, Washington; being a portion of the Southeast % of the _

Southeast % of Section 6, Township 34 North, Range 4 East, W.M. i | S
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" _PARCEL "E":

An easement acquired by instruments recorded November 23, 1988, under Auditor's File No.
8811230048, records of Skagit County, Washington, for ingress, egress, and utilities, over,
under, and across a 36 00 foot strip of land lying 18.00 feet each side of the following described
centerlme '

Beginning at. tlié Norfheast corner of Section 7, Township 34 North, Range 4 East, W.M.;

thence South 01°34'38" East, along the East line of said Section 7 a distance of 13.73 feet
Thence South 86°59 04" West, 40.01 feet to the true point of beginning,

thence continuing South 86°59/04" West, 56.99 fect to the beginning of a curve to the left having

a radius of 170.00 feet;
thence Southwesterly along saJd curve through a central angle of 66°32'00", an arc distance of

197.41 feet;

thence South 20°27'04" West 124 00 feet to the beginning of a curve to the right, having a radius
of 273.00 feet;

thence Southwesterly along sald curve through a central angle of 71°07'06", an arc distance of

338.86 feet:
thence North 88°25'50" West, 150 00. feet to the terminus point of said centerline. (Said
easement being appurtenant to Parcels ‘g‘B“ and."C".)

Situate in the County of Skagit, State of Was_hington.

PARCEL "F":

An easement for ingress, egress, and utilities ove.'r .unde'r" and. across that area delineated as
"Access and Utility Easement” on the Easterly portion of Parcel "B" of City of Burlington Short
Plat No. B-1-92 as approved June 2, 1992, and recorded June 11; 1992, in Volume 10 of Short
Plats, pages 88 and 89, under Audltor s File No. 9206110001, records of Skagit County,

Washington. (Said easement is appurtenant to Parcel "C".} -~

Situate in the County of Skagit, State of Washington.

) Mi mm l”l
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Exhibit G-3
{Oshkosh, Wisconsin Legal Description)

A part of the South East 1/4 of the SOUTH EAST 1/4 and a part of the North East 1/4 of the
SOUTH EAST 1/4 of Section Thirty-three (33), Township Eighteen (18) North, of Range
Sixteen (16) East, in the Thirteenth Ward, City of Oshkosh, Winnebago County, Wisconsin,
being more partlcularly described as follows:

Commencmg at the Southeast corner of the South East 1/4 of said Section Thirty-three (33);
thence North 89°53'38" West along the South line of the South East % of said Section Thirty-
three (33), 174.00 feet to'the point of beginning; thence continuing North 89°53'38" West along
the South line of the South East ¥4 of said Section Thirty-three (33), 1164.28 feet; thence North
00°03'03" West along the West-line of the South East 1/4 of the South East 1/4 of said Section
Thirty-three (33), 1211.36 feet; thence South 89°37'30" East, 583.00 feet; thence North 00°03'03"
West, 305.00 feet; thence South 89°37'30" East, 661.23 feet to the West right of way line of
Washburn Street; thence South 00°08'11" West along the West right of way line of Washburn
Street, 873.36 feet; thence North 89°52'27" West, 204.72 feet; thence South 00°06'45" West,
28.52 feet; thence South 88°21'40" West, 8.92 feet; thence South 00°20'57" West, 68.75 feet;
thence South 89°39'03" East, 5.75 feet; thence South 00°20'57" West, 7.00 feet; thence North
89°39'03" West, 5.75 feet; thence South 00°20'57" West, 99.02 feet; thence South 61°05'13" East,
11.17 feet; thence South 89°53'38" East, (recorded as South 89°52'27" East), 204.47 feet to the
West right of way line of Washburn Street; thence South 00°08'11" West along the West right of
way line of Washburn Street, 338.30 feet (recorded as.338.34 feet); thence South 19°09'32" West
along said right of way line, 24.05 feet; thence South 45°07'16" West along said right of way
line, 95.00 feet to the point of beginning. : S

w
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EXHIBIT H

Tenant
. Tenant Improvement Allowance
'Old Navy $432,000
Pendletown $ 30,000
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