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-~ THIS DEED OF TRUST, ASSIGNMENT OF LEASES AND RENTS,

-SECURITY AGREEMENT AND FIXTURE FILING (the “Security Instrument™) is made
..~ ag of the’ day of December, 2004, by BAY RIDGE PARK LLC, a Delaware limited

liability company having its principal place of business c/o Financial Management Group,
1900 Avenue ™ of the Stars, Suite 2475, Los Angeles, California 90067, as grantor
(“Borrower”) in favor of FIRST AMERICAN TITLE COMPANY, having an office at
501 West ‘Weber ‘Avenue, Suite 300, Stockton, California 95203 as trustee (“Trustee™), in
favor of” BEAR STEARNS COMMERCIAL MORTGAGE, INC., a New York
corporation, ha\fing an_address at 383 Madison Avenue, New York, New York 10179, as
beneficiary (“Lerider”). -

RECITALS:

Borrower by .its promissory note of even date herewith given to Lender is indebted to
Lender in the principal sum of 'THREE MILLION FIVE HUNDRED TWENTY-FIVE
THOUSAND AND 00/100 DOLLARS ($3,525,000.00) in lawful money of the United States
of America {the note tog:ethff_:r_-;with:_ all extensions, renewals, modifications, substitutions and
amendments thereof shall colle'clivély be referred to as the “Note”), with interest from the
date thereof at the rates set forth in-the Note, principal and interest to be payable in
accordance with the terms and condrtrons prov1ded in the Note.

Borrower desires to secure the pa"yment of the Debt (as defined in Article 2) and the
performance of all of its obligations under the Note and the Other Obligations (as defined in
Article 2). :

Article 1. GRANTS OF SECURITY

Section 1.1. PROPERTY MORTGAGED.  Borrower does hereby imrevocably
morigage, grant, bargain, sell, pledge, assign, warrant, transfer and convey to Lender, with
power of sale and grant a security interest to Lender in, the following property, rights,
interests and estates now owned, or hereafter acqurred by Borrower (collectively, the
“Property”): (a) the real property described in Exhibit A attached hereto and made a part
hereof (the “Land”); (b) all additional lands, estates and development rights hereafter acquired
by Borrower for use in connection with the Land and the develepment of the Land and all
additional lands and estates therein which may, from time to time, by supplemental mortgage
or otherwise be expressly made subject to the lien of this Security Instrument; (c) the
buildings, structures, fixtures, additions, enlargements, extensions, modlflcatlons repairs,
replacements and improvements now or hereafter erected or located -on: the Land (the
“Improvements”); (d) all easements, rights-of-way or use, rights, strips- and gores -of land,
streets, ways, alleys, passages, sewer rights, water, water courses, water rights-and powers, air
rights and development rights, and all estates, rights, titles, interests, privileges, liberties,
servitudes, tenements, hereditaments and appurtenances of any nature whatsoever, inany way
now or hereafter belonging, relating or pertaining to the Land and the Improvements and the-
reversion and reversions, remainder and remainders, and all land lying in the bed of any
street, road or avenue, opened or proposed, in front of or adjoining the Land, to the center line -
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thereof and all the estates, rights, titles, interests, dower and rights of dower, curtesy and

"’ .-r'i_gh_t_-s of curtesy, property, possession, claim and demand whatsoever, both at law and in

_~equity; of Borrower of, in and to the Land and the Improvements and every part and parcel
theiéof;_ with the appurtenances thereto; (e) all machinery, equipment, fixtures (including, but
not limited to; all heating, air conditioning, plumbing, lighting, communications and elevator
fixtures) and: other property of every kind and nature whatsoever owned by Borrower, or in
which Borrower has or shall have an interest, now or hereafter located upon the Land and the
Improvements or-appurtenant thereto, and usable in connection with the present or future
operation.and occupancy of the Land and the Improvements and all building equipment,

materials and supplies.of any nature whatsoever owned by Borrower, or in which Borrower
has or shall have-an interest, now or hereafter located upon the Land and the Improvements,
or appurtenant thereto; or.usable in connection with the present or future operation and
occupancy of the Land and the Improvements {(collectively, the “Personal Property”), and the
right, title and interest-of ‘Borrower in and to any of the Personal Property which may be
subject to any security 1nterests as defined in the Uniform Commercial Code, as adopted and
enacted by the state or states where any of the Property is located (the “Uniform Commercial
Code™), superior in lien to-the lien .of this Security Instrument and all proceeds and products
of the above; (f) all leases and’ other_a_greements affecting the use, enjoyment or occupancy of
the Land and the Improvements heretofore or hereafter entered into, including a guaranty of
any such lease (a “Lease” or “Leases”) and all right, title and interest of Borrower, its
successors and assigns therein and thereunder, including, without limitation, cash or securities
deposited thereunder to secure the performance by the lessees of their obligations thereunder
and all rents, additional rents, revenues, issues and profits (including all oil and gas or other
mineral royalties and bonuses) from the-Land and.the Improvements (the “Rents”) and all
proceeds from the sale or other disposition of the Leases and the right to receive and apply the
Rents to the payment of the Debt; (g) all awards or payments, including interest thereon,

which may heretofore and hereafter be made with respect to the Property, whether from the
exercise of the right of eminent domain (including but not1imited to any transfer made in lieu
of or in anticipation of the exercise of the right), or for a change of grade, or for any other
injury to or decrease in the value of the Property; ‘(h) all proceeds of and any unearned
premiums on any insurance policies covering the Property, including, without limitation, the
right to receive and apply the proceeds of any insurance, judgments, or settlements made in
lieu thereof, for damage to the Property; (i) all refunds, rebates or credits in connection with a
reduction in real estate taxes and assessments charged against the” Property as a result of tax
certiorari or any applications or proceedings for reduction; (j) all proceeds of the conversion,

voluntary or involuntary, of any of the foregoing including, without hmllatlon proceeds of
insurance and condemnation awards, into cash or liquidation claims; (k) the rlght in the name
and on behalf of Borrower, to appear in and defend any action or proceeding brought with
respect to the Property and to commence any action or proceeding to protect the interest of
Lender in the Property; (1) all agreements, contracts, certificates, instruments; franchises,

permits, licenses, plans, specifications and other documents, now or hereafté(_ er}tered"in'tp,
and all rights therein and thereto, respecting or pertaining to the use, occupation,-construction,
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' _‘management or operation of the Land and any part thereof and any Improvements or

L -rosp_octirlg any business or activity conducted on the Land and any part thereof and all right,
...~ title and interest of Borrower therein and thereunder, including, without limitation, the right,

upon- the. happening of any default hereunder, to receive and collect any sums payable to
Borrower thereunder; (m) all tradenames, trademarks, servicemarks, logos, copyrights,
goodwﬂl books and records and all other general intangibles relating to or used in connection
with the. operation of the Property; and (n) any and all other rights of Borrower in and to the
items set forth in Subsectlons (a) through (m}) above.

Sectlon 1 2 ASSIGNMENT OF RENTS. Borrower hereby absolutely and
unconditionally a531gns to-Lender Borrower’s right, title and interest in and to all current and
future Leases and Rents; it -being intended by Borrower that this assignment constitutes a
present, absolute assignment and not an assignment for additional security only.
Nevertheless, subject to the terms of this Section 1.2 and Section 3.7, Lender grants to
Borrower a revocable license to collect and receive the Rents. Borrower shall hold the Rents,
or a portion thereof sufﬂc1ent to d)scharge all current sums due on the Debt, for use in the
payment of such sums,

Section 1.3. SECURITY AGREEMENT. This Security Instrument is both a real
property mortgage and a “security’ agreement” within the meaning of the Uniform
Commercial Code. The Property includes both real and personal property and all other rights
and interests, whether tangible or intangible in nature, of Borrower in the Property. By
executing and delivering this Security ‘Instrument, Borrower hereby grants to Lender, as
security for the Obligations (defined in Section 2.1), a security interest in the Property to the
full extent that the Property may be subject to the Umform Commercial Code. Borrower is
the record owner of the Land. -

Section 1.4. PLEDGE OF MONIES HELD. Berrower hereby pledges to Lender any
and all monies now or hereafter held by Lender, 1nclud1ng, without limitation, any sums
deposited in the Escrow Fund (as defined in Section 3.5), Net Proceeds (as defined in Section
4.4) and condemnation awards or payments described in-Section 3 6, as additional security for
the Obligations until expended or applied as provided in this Secunty Instrument

CONDITIONS TO GRANT

TO HAVE AND TO HOLD the above granted and descnbed Property unto and to the
use and benefit of Lender, and the successors and assigns of Lender; forever o

PROVIDED, HOWEVER, these presents are upon the express condmon that, if
Borrower shall well and truly pay to Lender the Debt at the time and in the manner prov1ded
in the Note and this Security Instrument, shall well and truly perform the Other Obllgatlons as

set forth in this Security Instrument and shall well and truly abide by and comply with each
SKAGIT COUNTY WASHINGTON . -
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and every covenant and condition set forth herein and in the Note, these presents and the
T éstate hereby granted shall cease, terminate and be void.

Article 2. PAYMENTS

~ “Section 2.1. DEBT AND OBLIGATIONS SECURED. This Security Instrument and
the grants, assignments and transfers made in Article 1 are given for the purpose of securing
the following, in-such order of priority as Lender may determine in its sole discretion (the
“Debt”): (a) thepayment of the indebtedness evidenced by the Note in lawful money of the
United States of America; (b) the payment of interest, prepayment premiums, default interest,
late charges and other sums, as provided in the Note, this Security Instrument or the Other
Security Documents (d@ﬁnc_d_ below); (c) the payment of all other moneys agreed or provided
to be paid by Borrower .in the Note, this Security Instrument or the Other Security
Documents; (d) the payment of.all sums advanced pursuant to this Security Instrument to
protect and preserve the. Property and the lien and the security interest created hereby; and (e)
the payment of all sums advanced and costs and expenses incurred by Lender in connection
with the Debt or any part-thereof, any renewal, extension, or change of or substitution for the
Debt or any part thereof, or the-acquisition or perfection of the security therefor, whether
made or incurred at the request-of Borrower or Lender. This Security Instrument and the
grants, assignments and transfers made in Article 1 are also given for the purpose of securing
the performance of all other obligations of Borrower contained herein and the performance of
each obligation of Borrower contained in.any renewal, extension, amendment, modification,
consolidation, change of, or substitution or replacement for, all or any part of this Security
Instrument, the Note or the Other Security Documents (collectively, the “Other Obligations™).
Borrower’s obligations for the payment of the Debt.and the performance of the Other
Obligations shall be referred to collectively below as the “Obligations.”

Section 2.2. PAYMENTS. Unless payments are made in the required amount in
immediately available funds at the place where the Note'is payable, remittances in payment of
all or any part of the Debt shall not, regardless of any receipt or credit issued therefor,
constitute payment until the required amount is actually received by Lender in funds
immediately available at the place where the Note is payable (or any other place as Lender, in
Lender’s sole discretion, may have established by delivery of written notice thereof to
Borrower) and shall be made and accepted subject to the condition that“any check or draft
may be handled for collection in accordance with the practice of the collecting bank or banks.
Acceptance by Lender of any payment in an amount less than the amount then due shall be
deemed an acceptance on account only, and the failure to pay the entirg amount then due shall
be and continue to be an Event of Default (defined below),

Article 3. BORROWER COVENANTS

Borrower covenants and agrees that:
LA-FSI"CROWDER A\313714v06\07134.01 0000 6
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Section 3.1. PAYMENT QOF DEBT. Borrower will pay the Debt at the time and in

Co Ihc manner provided in the Note and in this Security Instrument.

L Sect__l_on 3.2. INCORPORATION BY REFERENCE. All the covenants, conditions
'and"ag'réements contained in (a) the Note and (b} all and any of the documents other than the
Note or this Security Instrument now or hereafter executed by Borrower and/or others and by
or in favor of Lender, which wholly or partially secure or guaranty payment of the Note (the
“Other Secu__nty Documents”), are hereby made a part of this Security Instrument to the same
extent and with the same force as if fully set forth herein.

Section 3.3. INSURANCE. (a) Borrower, at its sole cost and expense, for the mutual
benefit of Borrower and Lender shall obtain and maintain, or cause to be maintained, during
the entire term of this Secunty Instrument policies of insurance for Borrower and the Property
providing at least the: fqll(_)wm_g__cqverages

(iy = comprehensive all risk insurance ("Special Form") including,
but not limited to, loss caused.by any-type of windstorm or hail on the Improvements and the
Personal Property, (A) in an amdunt _equal to one hundred percent (100%) of the "Full
Replacement Cost," which for purposes of this Agreement shall mean actual replacement
value (exclusive of costs of excavations, foundations, underground utilities and footings) with
a waiver of depreciation, but the amount shall in no event be less than the outstanding
principal balance of the Note; (B) contalmng an agreed amount endorsement with respect to
the Improvements and Personal Property waiving all co-insurance provisions or to be written
on a no co-insurance form; (C) providing-for no deductible in excess of Ten Thousand and
No/100 Dollars ($10,000.00) for all such insurance: coverage and (D) if any of the
Improvements or the use of the Property shall at any ‘time constitute legal non-conforming
structures or uses, coverage for loss due to operation of law in an amount equal to the Full
Replacement Cost, coverage for demolition costs“and. coverage for increased costs of
construction; in addition, Borrower shall obtain: (x) if any portion of the Improvements is
currently or at any time in the future located in a federally designated "special flood hazard
area”, flood hazard insurance in an amount equal to the lesser of (1) the outstanding principal
balance of the Note or (2) the maximum amount of such insurance available under the
National Flood Insurance Act of 1968, the Flood Disaster Protection Act of 1973 or the
National Flood Insurance Reform Act of 1994, as each may be amended or such greater
amount as Lender shall require; and (y) earthquake insurance in amounts and in form and
substance satisfactory to Lender in the event the Property is located in, an area with a high
degree of seismic activity; : :

(ii) business income insurance (A) with loss pay'a_b'le' to Lender; (B)
covering all risks required to be covered by the insurance provided for in subsection (i) above;
(C) in an annual aggregate amount equal to all rents or estimated gross revenues from-the
operation of the Properties (as reduced to reflect expenses not incurred during a period of
Restoration) and covering rental losses or business interruption, as may be applicable; for a°
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L period of at least twelve (12) months, after the date of the casualty, and notwithstanding that

- .-the Policy may expire prior to the end of such period; and (D) containing an extended period
..~ of indernnity endorsement which provides that after the physical loss to the Improvements and

the” Personal Property has been repaired, the continued loss of income will be insured until
such i incomnie returns to the same level it was prior to the loss, or the expiration of six (6)
months from the date of the completion of the Restoration, whichever first occurs, and
notw1thstandmg that the policy may expire prior to the end of such period; the amount of such
business income insurance shall be determined prior to the date hereof and at least once each
year thereafter based on Borrower’s reasonable estimate of the gross income from the
Property for the’ succeedlng twelve (12) month period; all proceeds payable to Lender
pursuant to this subsection shall be held by Lender and shall be applied to the Obligations
from time to time due: and ‘payable hereunder and under the Note; provided, however, that
nothing herein contained shall be deemed to relieve Borrower of its obligations to pay the
Obligations on the respectlve dates of payment provided for in the Note, this Security
Instrument and the other Security Documents except to the extent such amounts are actually
paid out of the proceeds of. such busmess Income insurance;

(m) at a]l times. during which structural construction, repairs or
alterations are being made Wlth__ respéct’ to the Improvements, and only if the Property
coverage form does not otherwise “apply, (A) owner’s contingent or protective liability
insurance, otherwise known as Owner Contractor’s Protective Liability, covering claims not
covered by or under the terms or provisions of the commercial general liability insurance
policy in (v} below; and (B) the insurance provided for in subsection (i) above written in a so-
called builder’s risk completed value form'(1) on a nion-reporting basis, (2) against all risks
insured against pursuant to subsection (i) above, (3). mcludlng permission to occupy the
Property, and (4) with an agreed amount endorsement waiving co-insurance provisions;

(iv)  comprehensive boxler and machmery insurance, if steam boilers
or other pressure-fixed vessels are in operation, in amounts as shall be reasonably required by
Lender on terms consistent with the commercial property msurance policy required under
subsection (1) above; : :

(v} commercial general liability: insurance against claims for
personal injury, bodily injury, death or property damage oCc:u'ITing.--'l'_;pon, in or about the
Property, such insurance (A) to be on the so-called "occurrence” form with a combined limit
of not less than Two Million and No/100 Dollars ($2,000,000.00) in the aggregate and One
Million and No/100 Dollars ($1,000,000.00) per occurrence; (B) to-continue at not less than
the aforesaid limit until required to be changed by Lender in writing by reason of changed
economic conditions making such protection inadequate; and (C) to cover at least the
following hazards: (1) premises and operations; (2) products and completed operatlens on an
"if any" basis; (3) independent contractors; (4) blanket contractual liability for all legal
contracts and (5) contractual liability covering the indemnities contained in Artitle’ 13 1 to the
extent the same is available; - o
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. (vi)  automobile liability coverage for all owned and non-owned
L -vemcles including rented and leased vehicles containing minimum limits per occurrence of
L One____M;_l_llon and No/100 Dollars ($1,000,000.00);

. : : (vil) worker’s compensation and employee’s liability subject to the
Worker s compensatlon laws of the applicable state;

- (viii) umbrella liability insurance in an amount not less than Three
Mllllon and No/lOO Dollars ($3,000,000.00) per occurrence on terms consistent with the
commercial general___llabl__hty insurance policy required under subsection (ii) above, including,
but not limited to, supplemental coverage for workers’ compensation and automobile liability,
which umbrella liability ooVe_rage shall apply in excess of the automobile liability coverage in
clause (vi) above; and '

(1x) upon sixty (60) days’ written notice, such other reasonable
insurance such as sinkhole or land subsidence insurance, and in such reasonable amounts as
Lender from time to time-may. reasonably request against such other insurable hazards which
at the time are commonly insured against for property similar to the Property located in or
around the region in which the Property 18 local:ecl and

(x) msmance agafnst acts of terrorism: Borrower shall use
commercially reasonable efforts, consistent-with those of prudent owners of commercial real
estate to maintain insurance against acts of terrorism, or an insurance policy without a
terrorism exclusion, on terms consistent.with the commercial property insurance policy
required under subsection (i) above and otherwise sa‘usfactory to Lender so long as such
insurance 1s commercially available at commer01ally reasonable rates and on commercially
reasonable terms (including the amount) and such rates and terms are consistent with those
paid in respect to comparable properties in comparable-locations or Lender or the servicing
agent reasonably determines that either (A) prudent owners of real estate comparable to the
Property are muaintaining such insurance or (B) pmdent institutional lenders (including,
without limitation, investment banks or servicing age'ntS)_f’_t'o-'such"owners are requiring that
such owners maintain said insurance; provided, however, if ‘such. terrorism insurance is
obtainable from any insurer or the United States of America or any agency or instrumentality
thereof and the lack of such insurance in and of itself will result in-a downgrade by any rating
agency issuing any statistical rating in any Secondary Market Transaction to.the then current
ratings assigned, or to be assigned, to the Securities (as heremafter deﬁned) or any class
thereof, Borrower shall obtain such insurance. - -

(xi}  Lender hereby acknowledges that it has approved Borrowers
insurance which is in effect as of the date hereof. :

{h) All insurance provided for in Section 3.3(a) shall be.' "o_bt'a:ine'_d ohder
valid and enforceable policies (collectively, the *Policies” or in the singular, the-‘__‘Policyf’);' :
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+_shall be satisfactory in form and substance to Lender and shall be subject to the approval of

Lender as to insurance companies, amounts, deductibles, loss payees and insureds. The
'..-Pohc1cs Ai) shall be issued by financially sound and responsible insurance companies

_appgove_d by Lender and authorized or licensed to do business in the state where the Property
is-located, ‘with a claims paying ability rating of “A™ or better by Standard & Poor’s
Corporation or a rating of “A:VII” or better in the current Best’s Insurance Reports; (ii)
except-for the Policy referenced in Section 3.3(a)(vii) shall name Borrower as the insured and
Lender as an additional insured, as its interests may appear; (iii) in the case of property
damage, boiler and machinery, flood and earthquake insurance, shall contain a so-called New
York Non-Contributory Standard Mortgagee Clause and (other than those strictly limited to
liability protection) a Lender’s Loss Payable Endorsement (Form 438 BFU NS), or their
equivalents, naming "Lender'.as the person to which all payments made by such insurance
company shall be paid; (iv)'shall contain a waiver of subrogation against Lender; (v) shall be
maintained throughout.the term. of this Security Instrument without cost to Lender; (vi) shall
be assigned and the orlgmals (or duplicate originals certified to be true and correct by the
related insurer) dehvered to Lender; and (vii) shall contain such provisions as Lender deems
reasonably necessary or desirable “to protect its interest including, without limitation,
endorsements providing that neither .Borrower, Lender nor any other party shall be a
co-insurer under said Policies -and that Lender shall receive at least thirty (30) days prior
written notice of any modification, "reduction or cancellation.. Any blanket Policy shall
specifically allocate to the Property the amount of coverage from time to time required
hereunder and shall otherwise provide the same protection as would a separate Policy insuring
only the Property in compliance with the'provisions of Section 3.3(a). Borrower shall pay the
premiums for such Policies (the “Insurance Premiums”) as the same become due and payable
and shall furnish to Lender evidence of the renewal of each of the new Policies with receipts
for the payment of the Insurance Premiums or-other evidence of such payment reasonably
satisfactory to Lender (provided that such Insurance Premiums have not been paid to Lender
or Lender’s servicing agent pursuant to Section 3.5 hereof). If Borrower does not furnish
such evidence and receipts at least thirty (30) days prior to the expiration of any apparently
expiring Policy, then Lender may procure, but shall.not be obligated to procure, such
insurance and pay the Insurance Premiums therefor, and Borrower agrees to reimburse Lender
for the cost of such Insurance Premiums promptly on demand. Within thirty (30) days after
request by Lender, Borrower shall obtain such increases in the amounts of coverage required
hereunder as may be reasonably requested by Lender, taking into consideration changes in the
value of money over time, changes in liability laws, changes in prudent Customs and practices,
and the hike.

(c) If the Property shali be damaged or destroyed in whole or in part, by
fire or other casualty, Borrower shall give prompt notice of such damage to Lender and shall
promptly commence and diligently prosecute the completion of the repair and’ __restpra_t_lo_n of
the Property as nearly as possible to the condition the Property was in immediately prior-to
such fire or other casualty, with such alterations as may be approved by Lender (the
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" _“Restoration”) and otherwise in accordance with Section 4.4 of this Security Instrument.

- _.Borrower shall pay all costs of such Restoration whether or not such costs are covered by

_insurance. In case of loss covered by Policies, Lender may either (1) settle and adjust any
claim w1thout the consent of Borrower, or (2) allow Borrower to agree with the insurance
'compapy or.companies on the amount to be paid upon the loss; provided, that (A) Borrower
may adjust losses aggregating not in excess of $100,000 if such adjustment is carried out in a
competent-dand timely manner and (B) if no Event of Default shall have occurred, Lender shall
not settle or adjust any such claim without the consent of Borrower, which consent shall not
be unreasonably ‘withheld or delayed. In any case Lender shall and is hereby authorized to
collect and receipt for any such insurance proceeds; and the expenses incurred by Lender in
the adjustment and. ¢ollection of insurance proceeds shall become part of the Debt and be
secured hereby and shall b’e -reimbursed by Borrower to Lender upon demand.

Section 3.4. PAYMENT OF TAXES, ETC. (a) Borrower shall pay or cause to be
paid all taxes, assessments, water rates, sewer rents, governmental impositions, and other
charges, including w1thou__t limitation vault charges and license fees for the use of vaults,
chutes and similar areas adjoining theé Land, now or hereafter levied or assessed or imposed
against the Property or any part thereof (the “Taxes”), all ground rents, maintenance charges
and similar charges, now or hereafter lévied or assessed or imposed against the Property or
any part thereof (the “Other Chiarges”), and all charges for utility services provided to the
Property prior to the same becoming delinquent. Borrower will deliver to Lender, promptly
upon Lender’s request, evidence satisfactory to Lender that the Taxes, Other Charges and
utility service charges have been so paid or are not then delinquent. Borrower shall not suffer
and shall promptly cauvse to be paid and discharged any lien or charge whatsoever which may
be or become a lien or charge against the Property.- Except to the extent sums sufficient to
pay all Taxes and Other Charges have been deposited with Lender in accordance with the
terms of this Security Instrument, Borrower shall furnish to Lender paid receipts for the
payment of the Taxes and Other Charges prior to the date the same shall become delinquent.

(b) After prior written notice to Lender Borrower at its own expense, may
contest by appropriate legal proceeding, promptly initiated and ¢onducted in good faith and
with due diligence, the amount or validity or application in whole or in part of any of the
Taxes, provided that (i) no Event of Default has occurred under ‘the Note, this Security
Instrument or any of the Other Security Documents, which Event of Default has not been
waived by Lender, (ii) Borrower is permitted to do so under the provisions of any other
mortgage, deed of trust or deed to secure debt affecting the Property, (iii) such proceeding
shall suspend the collection of the Taxes from Borrower and from the Property or Borrower
shall have paid all of the Taxes under protest, (iv) such proceeding shall be permitted under
and be conducted in accordance with the provisions of any other instrument to which
Borrower is subject and shall not constitute a default thereunder, (v) neither the Property nor
any part thereof or interest therein will be in danger of being sold, forfelted terminated,
cancelled or lost, (vi) Borrower shall have deposited with Lender adequate reserves. for the
payment of the Taxes, together with all interest and penalties thereon, unless Borrower has_iﬁ
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paid all of the Taxes under protest, and (vii) Borrower shall have furnished the security as

- . “may be required in the proceeding, or as may be requested by Lender to insure the payment of
L aﬂy‘coﬁtésted Taxes, together with all interest and penalties thereon.

Sectlon 3.5. ESCROW FUND. In addition to the initial deposits with respect to
Taxes and Insurance Premiums made by Borrower to Lender on the date hereof to be held by
Lender.in escrow, Borrower shall pay to Lender on the first day of each calendar month (a)
one-twelfth of an‘amount which would be sufficient to pay the Taxes payable, or estimated by
Lender to:__be payable during the next ensuing twelve (12) months and (b) one-twelfth of an
amount which would be sufficient to pay the Insurance Premiums due for the renewal of the
coverage afforded by the Policies upon the expiration thereof (the amounts in (a) and (b)
above shall be called the “Escrow Fund”). Borrower agrees to notify Lender immediately of
any changes to the amounts, schedules and instructions for payment of any Taxes and
Insurance Premiums of which it has obtained knowledge and authorizes Lender or its agent to
obtain the bills for Taxes and Other Charges directly from the appropriate taxing anthority.
The Escrow Fund and the payments of interest or principal or both, payable pursuant to the
Note shall be added together andshall be paid as an aggregate sum by Borrower to Lender.
Lender will apply the Escrow__F_und to payments of Taxes and Insurance Premiums required to
be made by Borrower pursuant-to Sections 3.3 and 3.4 hereof. If the amount of the Escrow
Fund shall exceed the amounts due fdr,Taxe_:_s and Insurance Premiums pursuant to Sections
3.3 and 3.4 hereof, Lender shall, in it’s_-dis_p-retioh, return any excess to Borrower or credit such
excess against future payments to be made to the Escrow Fund. In allocating such excess,
Lender may deal with the person shown on the records of Lender to be the owner of the
Property. If the Escrow Fund is not sufficient to pay the items set forth in (a) and (b) above,
Borrower shall promptly pay to Lender, upon demand, an amount which Lender shall estimate
as sufficient to make up the deficiency. The Escrow Fund shall not constitute a trust fund and
may be commingled with other monies held by Lender. No earnings or interest on the Escrow
Fund shall be payable to Borrower. Notwithstanding the. foregoing, however, Borrower shall
not be obligated to make deposits into the Escrow Fund for, so long as (a) FedBEx Ground
Package Systems, Inc. (“FedEx”) pays all Taxes and Insurance Premiums either directly prior
to delinquency or to Borrower within thirty (30) days from the date Borrower has submitted
invoices therefor to FedEx; (ii) the payments for all Taxes and Insurance Premiums remain
current during the entire term of the Loan, and (iii) FedEx Corporation maintains a rating of
no less than BBB- by Standard and Poor’s Rating Group or a rating no less than Baa3 by
Moody’s Investor’s Service, Inc. In the event the foregoing conditions dre not met, the
obligation of Borrower to make deposits into the Escrow Fund in accordance with this
Security Instrument shall be reinstated immediately upon written notice to Borrower.

Section 3.6. CONDEMNATION. Borrower shall promptly give Lender notice of the
actual or threatened commencement of any condemnation or eminent domain proceedmg and
shall deliver to Lender copies of any and all papers served in connection with “such
proceedings. Lender is hereby irrevocably appointed as Borrower’s attorney-in-fact coupled_
with an interest, with exclusive powers to collect, receive and retain any award or payment for_f
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any taking accomplished through a condemnation or eminent domain proceeding and to make

* . -any compromise or settlement in connection therewith. All condemnation awards or proceeds

_shall be either (a) paid to Lender for application against the Debt or (b) applied to Restoration
of* the Property in accordance with Section 4.4 hereof. Notwithstanding any taking by any
publ_lc____or quasi-public authority through eminent domain or otherwise (including but not
limjted to any transfer made in lieu of or in anticipation of the exercise of such taking),
Borrq_we.r.-shall__ continue to pay the Debt at the time and in the manner provided for its
paymerit in the Note and in this Security Instrument and the Debt shall not be reduced until
any award or payment therefor shall have been actually received and applied by Lender, after
the deduction of“expenses of collection, to the reduction or discharge of the Debt. Lender
shall not be limited to the interest paid on the award by the condemning authority but shall be
entitled to receive out.of t_he'award interest at the rate or rates provided herein or in the Note.
Any award or payment .to be applied to the reduction or discharge of the Debt or any portion
thereof may be so applied whether or not the Debt or such portion thereof is then due and
payable. If the Propert’jr is sold, "through foreclosure or otherwise, prior to the receipt by
Lender of the award or payment Lender shall have the right, whether or not a deficiency
judgment on the Note shall have been or may be sought, recovered or denied, to receive the
award or payment, or a portion _there_o_f sufficient to pay the Debt.

Notwithstanding anything contained in this Section 3.6 or this Security Instrument to
the contrary, Lender may, in its sole discretion, elect to (y) apply the net proceeds of any
condemnation award (after deduction of Lender’s reasonable costs and expenses, if any, in
collecting the same) in reduction of the Debt in sach order and manner as Lender may elect,
whether due or not, unless such application to amounts not yet due will cause an Event of
Default with respect to amounts due or (z) make the proceeds available to Borrower for the
restoration or repair of the Property. Any implied covenant in this Security Instrument
restricting the right of Lender to make such an. election i1s waived by Borrower. If the net
proceeds of the condemnation award are made available to Borrower for restoration or repair,
the net proceeds of the condemnation award shall be disbursed upon satisfaction of and in
accordance with the terms and conditions set forth in this Section 3.6.

Section 3.7. LEASES AND RENTS. (a) Borrower does hereby absolutely and
unconditionally assign to Lender, Borrower’s right, title and interest in ail current and future
Leases and Rents, it being intended by Borrower that this assignment constitutes a present,
absolute assignment and not an assignment for additional security only. Such assignment to
Lender shall not be construed to bind Lender to the performance of any of the covenants,
conditions or provisions contained in any such Lease or otherwise impose any obhgatlon upon
Lender. Borrower agrees to execute and deliver to Lender such additional instruments, in
form and substance satisfactory to Lender, as may hereafter be requested’ by Len.c_l_er_to further
evidence and confirm such assignment. Nevertheless, subject to the terms of this Section 3.7,
Lender grants to Borrower a revocable license to operate and manage the"-P'reperty ‘and.to
collect the Rents. Borrower shall hold the Rents, or a portion thereof sufficient to discharge all
current sums due on the Debt, in trust for the benefit of Lender for use in the payment of such
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~_sums. Upon an Event of Default, without the need for notice or demand, the license granted

L -t'Q.--B__orrqwer herein shall automatically be revoked, and Lender shall immediately be entitled
...~ to'possession of all Rents, whether or not Lender enters upon or takes control of the Property.

Leridei is hereby granted and assigned by Borrower the right, at its option, upon revocation of
the license g’ranted herein, to enter upon the Property in person, by agent or by court-
appomted receiver to collect the Rents. Any Rents collected after the revocation of the
license may be applied toward payment of the Debt in such priority and proportions as Lender
in its sole discretion'shall deem proper.

(b’) 'All Leases shall be written on the standard form of lease which has
been approved by Lender.. No changes may be made to the Yender-approved standard lease
without the prior written’ consent of Lender except for commercially reasonable changes
agreed to in the ordmary course of Borrower’s business. All Leases shall provide that they are
subordinate to this Secunty Instrument and that the tenant thereunder agrees to attorn to
Lender.

(c) Borrower (i) shall observe and perform all the obligations imposed
upon the lessor under the Leasés-and shall not do or permit to be done anything to impair the
value of the Leases as security. for the Debt; (ii) shall promptly send copies to Lender of all
notices of default which Borrower shall receive thereunder; (iti) shall not collect any of the
Rents more than one (1) month in advance and (iv) shall not execute any other ass1gnment of
the lessor’s interest in the Leases or the Rerits. Borrower shall promptly send copies to Lender
of all notices of default which Borrower_ shall send under any Lease in excess of 5,000 square
feet; and, (A) shall enforce all of the terms, covenants and conditions contained in the Lease
upon the part of the lessee thereunder to be observed. or performed, short of termination
thereof; (B) shall not alter, modify or change the terms’ of the Leases in any material respect
without the prior written consent of Lender; (C) shall not convey or transfer or suffer or
permit a conveyance or transfer of the Property or of ‘any interest therein so as to effect a
merger of the estates and rights, or a termination or diminution of the obligations of, tenants
under the Leases; (D) shall not consent to any assignment of or sublettmg under the Leases
not in accordance with the terms of the Leases, without the prior written consent of Lender;
and (E) shall not cancel or terminate the Leases or accept a surrender: thereof, except that any
Lease of less than 5,000 square feet may be canceled if at the time of the cancellation thereof
a new Lease is entered into on substantially the same terms or. more- favorable terms as the
canceled Lease.

(d) Borrower, as the lessor thereunder, may enter into-proposed lease
renewals and new leases without the prior written consent of Lender,. provided each such
proposed lease: (i) is not for greater than or equal to 5,000 square feet of the net rentable area
of the Property; (ii) shall have an initial term of not less than three (3) years-or greater than ten
(10) years; (iii) shall provide for rental rates comparable to then-existing local market rates
and shall be an arm’s-length transaction; (iv) shall not contain any options for renewal or
expansion by the tenant thereunder at rental rates which are either below comparab]e market
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" _levels or less than the rental rates paid by the tenant during the initial lease term; (v) shall be

L “to-a tenant which is experienced, creditworthy and reputable; and (vi) shall comply with the
L prov1srons of subsection (b) above. Borrower may enter into a proposed lease which does not

satlsfy all of the conditions set forth in clauses (i) through (v) immediately above, provided
Lender consents In writing to such proposed lease, such consent not to be unreasonably
w1thheld or delayed. Borrower expressly understands that any and all proposed leases are
mcluded_ in'the definition of “Lease” or “Leases™ as such terms may be used throughout this
Security Instrumént, the Note and the Other Security Documents. Borrower shall furnish
Lender with’ executed copies of all Leases and any amendments or other agreements
pertaining thereto w1th1n ten (10) days of the execution thereof.

(e) __If requ_l_red by Beneficiary, all security deposits of tenants, whether held
in cash or any other form, shall not be commingled with any other funds of Borrower and, if
cash, shall be deposited by Borrower at such commercial or savings bank or banks as may be
reasonably satisfactory to Eender. ‘Any bond or other instrument which Borrower is permitted
to hold in lieu of cash’ securlty deposrts under any applicable legal requirements shall be
maintained in full force and.effect inthe full amount of such deposits unless replaced by cash
deposits as hereinabove descrrbed shall be issued by an institution reasonably satisfactory to
Lender, shall, if permitted pursuant to afiy legal requirements, name Lender as payee or lender
thereunder (or at Lender’s option, be’ fully assignable to Lender) and shall, in all respects,
comply with any applicable legal requirements and otherwise be reasonably satisfactory to
Lender. Borrower shall, upon request, provide Lender with evidence reasonably satisfactory
to Lender of Borrower’s compliance with the foregoing. Following the occurrence and during
the continuance of any Event of Defaulf,--Borrower__._shal], upon Lender’s request, if permitted
by any applicable legal requirements, turn over to Lender the security deposits (and any
interest theretofore earned thereon) with respect to all ‘or any portion of the Property, to be
held by Lender subject to the terms of the Leases -

Section 3.8. MAINTENANCE OF PROPERTY Borrower shall cause the Property
to be maintained in a good and safe condition and repair. The’ Improvements and the Personal
Property shall not be removed, demolished or materially altered (except for normal
replacement of the Personal Property) without the consent” of Lender Borrower shall
promptly repair, replace or rebuild any part of the Property which may be destroyed by any
casualty, or become damaged, worn or dilapidated or which’ ‘may .be affected by any
proceeding of the character referred to in Section 3.6 hereof and shall complete and pay for
any structure at any time in the process of construction or repair on the Land. Borrower shall
not initiate, join in, acquiesce in, or consent to any change in any private restrictive covenant,
zoning law or other public or private restriction, limiting or defining the uses which may be
made of the Property or any part thereof which may have a material adverse affect-on the use,
operation or value of the Property. If under applicable zoning provisions the use.of all or any
portion of the Property is or shall become a nonconforming use, Borrower will not cause.or
permit the nonconforming use to be discontinued or abandoned without the expresq wrltten
consent of Lender. o
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. Section 3.9. WASTE. Borrower shall not commit or suffer any waste of the Property

. -or' make any change in the use of the Property which will in any way materially increase the
.. tisk of fire or other hazard arising out of the operation of the Property, or take any action that

mig"ht"invalidate or give cause for cancellation of any Policy, or do or permit to be done
thereon anything that may in any way impair the value of the Property or the security of this
Securlty Instrument. Borrower will not, without the prior written consent of Lender, permit
any drilling or exploration for or extraction, removal, or production of any minerals from the
surface 'or""the subsurface of the Land, regardless of the depth thereof or the method of mining
or extraction thereof. -

Section 3.10.. COMPLIANCE WITH LAWS. Borrower shall promptly comply with
all existing and future federal, state and local laws, orders, ordinances, governmental rules and
regulations or court orders affecting or which may be interpreted to affect the Property, or the
use thereof (“Applicable Laws’ ). Borrower shall from time to time, upon Lender’s request,
provide Lender with ev1dence satisfactory to Lender that the Property complies with all
Applicable Laws or is exempt from compliance with Applicable Laws. Borrower shall give
prompt notice to Lender of the receipt by Borrower of any notice related to a violation of any
Applicable Laws and of the commencement of any proceedings or investigations which relate
to compliance with Applicable Laws

Section 3.11. BOOKS AND RECORDS (a) Borrower shall keep adequate books
and records of account in accordance: wlth_ methods acceptable to Lender in its sole discretion,
consistently applied and furnish to Lender;

(1) upon request by Lender.(or quarterly after the occurrence of a
Secondary Market Transaction) rent rolls sign'ed" dated and certified by Borrower (or an
officer, general partner or principal of Borrower if Borrower is not an individual) under
penalty of perjury to be true and complete to the best’ knowledge of such person after having
made due inquiry, detailing the names of all tenants of the:Improvements, the portion of
Improvements occupied by each tenant, the base rent and any other charges payable under
cach Lease and the term of each Lease, including the. expiration date, and any other
information as is reasonably required by Lender, within ﬁfteen (15) days after the end of each
calendar quarter; - -

(i)  upon request by Lender (or quaﬂerly after the occurrence of a
Secondary Market Transaction) operating statement of the Property certxﬁed by Borrower (or
an officer, general partner or principal of Borrower if Borrower is-not an 1nd1v1dual) under
penalty of perjury to be true and complete to the best knowledge of such-person after having
made due inquiry, detailing the total revenues received, total expenses incurred, total capital
expenditures (including, but not limited to, all capital improvements (incl‘uding', but not
limited to, tenant improvements)), leasing commissions and other leasing costs, total. debt
service and total cash flow, and if available, any quarterly operating statement prepared by an
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<" _independent certified public accountant, within thirty (30) days after the close of each
© -calendar quarter; and

: (i) an annual balance sheet and profit and loss statement of
Borrower in“ the form required by Lender, prepared and certified by Borrower, and, if
available, any financial statements prepared by an independent certified public accountant
within-ninety (90} days after the close of each fiscal year of Borrower.

b)) Upon request from Lender, Borrower and its affiliates shall furnish to
Lender: (1) a property ‘management report for the Property, showing the number of inquiries
made and/or rental applications received from tenants or prospective tenants and deposits
received from tenants. and any other information requested by Lender, in reasonable detail and
certified by Borrower (or an officer, general partner or principal of Borrower if Borrower is
not an individual} under penalty-of perjury to be true and complete, but no more frequently
than quarterly; (ii) an' aceounting of all security deposits held in connection with any Lease of
any part of the Property, including the name and identification number of the accounts in
which such security deposits ‘are held, the name and address of the financial institutions in
which such security deposits are held and the name of the person to contact at such financial
institution, along with any ailthority'or-:r_e}case necessary for Lender to obtain information
regarding such accounts directly from such financial institutions; and (iii} an annual operating
budget presented on a monthly basis consistént with the annual operating statement described
above for the Property and all prOstéri.- ‘capital replacements and improvements at least
fifteen (15) days prior to the start of each'calendar year

{©) Borrower and its afﬁhateq %hall furnish Lender with such other
additional financial or management information as may, from time to time, be reasonably
required by Lender in form and substance satlsfaptory. to Lf;nrler

Section 3.12. PAYMENT FOR LABOR AND MATERIALS. Borrower will
promptly pay or cause to be paid when due all bills and costs for labor, materials, and
specifically fabricated materials incurred in connection with the Property and never permit to
exist beyond the due date thereof in respect of the Property or any- part thereof any lien or
security interest, even though inferior to the liens and the security interests hereof, and in any
event never permit to be created or exist in respect of the Property or any part thereof any
other or additional lien or security interest other than the liens or security interests hereof,
except for the Permitted Exceptions (defined below). Nothing contained herein shall affect or
impair Borrower’s ability to diligently and in good faith contest any lien or bill for labor or
materials, provided that any lien placed upon the Property must be fully-and irrevocably
discharged (by bond or otherwise) within 60 days after the date the same1s ﬁrst placed upon
the Property. g

Section 3.13. PERFORMANCE_OF OTHER AGREEMENTS. Borrower shall
observe and perform each and every term to be observed or performed by Borrower pursuant -
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" _“to the terms of any agreement or recorded instrument affecting or pertaining to the Property,

-or-given by Borrower to Lender for the purpose of further securing an obligation secured
o hereby ancl any amendments, modifications or changes thereto.

= __Sectlon_ 3.14. PROPERTY MANAGEMENT. Borrower represents and warrants that
it self-'manages the Property. Borrower shall not engage a property manager without Lender’s
prior consernt.. In-the event that Lender determines that the Property is not being managed in
accordance’ with~ generally accepted management practices for properties similar to the
Property, :_Lender shall deliver written notice thereof to Borrower, which notice shall specify
with particularity the grounds for Lender’s determination. If Lender determines that the
conditions specified in Lender’s notice are not remedied to Lender’s satisfaction by Borrower
within thirty (30) days.from receipt of such notice or that Borrower has failed to diligently
undertake correcting such conditions within such thirty (30) day period, Borrower shall, at
Lender’s direction, either engage a professional third party property manager, or terminate
any existing management agreement for the Property and enter into a property management
agreement acceptable to Lender with a management company acceptable to Lender. In the
event Lender directs Borrower to engage a professional third party property manager, then
Borrower shall engage such.-a property-manager pursuant to an agreement acceptable to
Lender, and Borrower and snch-'l__hanag?e_r’shall execute an agreement acceptable to Lender
conditionally assigning Borrower’s. interest in such management agreement to Lender and
subordinating manager’s right to receive fees and expenses under such agreement while the
Debt remains outstanding. ' -

Article 4. SPECIAL COVENANTS
Borrower covenants and agrees that: |

Section 4.1. PROPERTY USE. The bepeffy_ shall be used only for warehouse and
distribution purposes and for no other use without the prior written consent of Lender, which
consent may be withheld in Lender’s sole and absolute__discreti-b_;i.

Section 4.2. ERISA. (a) Borrower shall not engage in-any transaction which would
cause any obligation, or action taken or to be taken, hereunder (or the ‘exercise by Lender of
any of its rights under the Note, this Security Instrument and the Other Security Documents)
to be a non-exempt {under a statutory or administrative class exemption) prohibited
transaction under the Employee Retirement Income Security Act of 1974 ~as amended
(“ERISA”). S

(b)  Borrower further covenants and agrees to deliver-‘to Lender such
certifications or other evidence from time to time throughout the terin .of the Security
Instrument, as requested by Lender in its sole discretion, that (i) Borrowér is not. an
“employee benefit plan” as defined in Section 3(3) of ERISA, or other ., retlrement
arrangement, which is subject to Title 1 of ERISA or Section 4975 of the Internal Revenue :
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Code of 1986, as amended (the “Code™), or a “governmental plan” within the meaning of

L Section 3(32) of ERISA; (ii) Borrower is not subject to state statutes regulating investments
- and fiduciary obligations with respect to governmental plans; and (iii) one or more of the

fOH'f)'Wi“ng circumstances is true:

"_:(A) Equity interests in Borrower are publicly offered securities,
= :v__v__ithin the meaning of 29 C.F.R. § 2510.3-101(b}2);

(B) Less than 25 percent of each outstanding class of equity
interestsin Borrower are held by “benefit plan investors” within the
meamng of 29 C.F.R. § 2510.3-101(f)(2); or

(C) Borrower qualifies as an “‘operating company” or a *real estate
opcrat_m_g comp_any” within the meaning of 29 C.F.R. § 2510.3-101(c)
or (e) or an investment company registered under The Investment
Company Act of 1940

Section 4.3. SINGLE PURPOSE ENTITY. Borrower has not and shall not: (a)
engage in any business or actmty other than the ownershlp, operation and maintenance of the
Property, and activities incidental thereto; (b) acquire or own any material assets other than (i)
the Property, and (ii) such incidental Personal Property as may be necessary for the operation
of the Property; (c) merge into or consolidaté with any person or entity or dissolve, terminate
or liquidate in whole or in part, transfer.or otherwise dispose of all or substantially all of its
assets or change its legal structure, without in each case Lender’s consent; (d) fail to preserve
its existence as an entity duly organized, validly ex1stmg and in good standing (if applicable)
under the laws of the jurisdiction of its organization or formation, or without the prior written
consent of Lender, amend, modify, terminate"or fail ‘to comply with the provisions of
Borrower’s Operating Agreement, Articles or. Certificate . of Incorporation or similar
organizational documents, as the case may be, as -same .may be further amended or
supplemented, if such amendment, modification, termination ‘or failure to comply would
adversely affect the ability of Borrower to perform its obligations hereunder, under the Note
or under the Other Security Documents; (e) own any subsidiary or make any investment in,
any person or entity without the consent of Lender; (f) commingle its assets with the assets of
any of its general partners, affiliates, principals or of any other person.or entity; (g) incur any
debt, secured or unsecured, direct or contingent (including guaranteeing’ any obligation), other
than the Debt, except with respect to trade payables in the ordinary course of its business of
owning and operating the Property, provided that such debt is paid w1th1n 51xty (60) days of
when incurred; (h) become insolvent and fail to pay its debts and hablhtles from its assets as
the same shall become due; (i) fail to maintain its records, books of account . and bank
accounts separate and apart from those of the general partners, prm(npals and afﬁhates of
Borrower, the affiliates of a general partner of Borrower, and any other person or entity;. (j)
enter into any contract or agreement with any general partner, principal er affiliate. of
Borrower, except upon terms and conditions that are intrinsically fair and substantially similar-
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fo those that would be available on an arms-length basis with third parties other than any

o -general partner, principal or affiliate of Borrower; (k) seek the dissolution or winding up in
..~ ‘whole, or in part, of Borrower; (1) maintain its assets in such a manner that it will be costly or

d1fﬁcu1t to_segregate, ascertain or identify its individual assets from those of any general
partnel_j principal or affiliate of Borrower, or any general partner, principal or affiliate thereof
or any other person; (m) hold itself out to be responsible for the debts of another person; (n)
make any-loans.or advances to any third party, including any general partner, principal or
affiliate of Borrower or any general partner, principal or affiliate thereof; (o) fail to file its
own tax returns; (p) agree to, enter into or consummate any transaction which would render
Borrower unable to. fl_]_mlsh the certification or other evidence referred to in Section 4.2(h)
hereof; (q) fail e_it-l_ier to hold itself out to the public as a legal entity separate and distinct from
any other entity-or person or-to conduct its business solely in its own name in order not (i) to
mislead others as to the. 1dent1ty with which such other party is transacting business, or (ii) to
suggest that Borrower.is respons1ble for the debts of any third party (including any general
partner, principal or afﬁhate of Borrower, or any general partner, principal or affiliate
thereof); (r) fail to maintain adequate capital for the normal obligations reasonably
foreseeable in a business of its size ‘and character and in light of its contemplated business
operations; or (s) file or consentto the.filing of any petition, either voluntary or involuntary,
to take advantage of any appllcable insolvency, bankruptcy, liquidation or reorganization
statute, or make an assignment for the' beneﬁt of creditors.

Section 4.4. RESTORATION 'A-FTER CASUALTY/CONDEMNATION. In the
event of a casualty or a taking by eminent domain, the following provisions shall apply in
connection with the Restoration of the Property:

(a) If the Net Proceeds (deﬁned below) shall be less than $180,000 and the
costs of completing the Restoration shall be less. than $180,000, the Net Proceeds will be
disbursed by Lender to Borrower upon receipt, prov1decl__that all of the conditions set forth in
Subsection 4.4(b)(i) are met and Borrower delivers .to Lender a written undertaking to
expeditiously commence and to satisfactorily complete with due dlhgence the Restoration in
accordance with the terms of this Security Instrument.

(b) If the Net Proceeds are equal to or greater than'$180,000 or the costs of
completing the Restoration is equal to or greater than $180,000, Lender shall make the Net
Proceeds available for the Restoration in accordance with the provisions of-this Subsection
4.4(b). The term “Net Proceeds™ for purposes of this Section 4.4 shall mean: (i) the net
amount of all insurance proceeds received by Lender pursuant to.Subsections 3.3(a) and
3.3(b)i), (iv), (vi), and (vii) of this Security Instrument as a result.of such damage or
destruction, after deduction of its reasonable costs and expenses (mcludmg, but not lirnited to,
reasonable counsel fees), if any, in collecting the same or (ii) the net amount of _al_l. awards and
payments received by Lender with respect to a taking referenced in Section 3:6.0f this
Security Instrument, after deduction of its reasonable costs and expenses (including, _but not
limited to, reasonable counsel fees), if any, in collecting the same, whichever the case may be
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(i) The Net Proceeds shall be made available to Borrower for the

T Restoratmn provided that each of the following conditions are met: (A) no Event of Default

e shall____.ha_ve occurred under the Note, this Security Instrument or any of the Other Security
_Doé'uﬁ'ients or an event which after the passage of time or the giving of notice would
constitute an Event of Default; (B) Borrower shall deliver or cause to be delivered to Lender a
51gned detailed budget approved in writing by Borrower’s architect or engineer stating the
entire cost of completing the Restoration, satisfactory to Lender; (C) the Net Proceeds
together Wlt_h any cash or cash equivalent deposited by Borrower with Lender are sufficient in
Lender’s discretion to cover the cost of the Restoration; (D) Borrower shall deliver to Lender,
at its expense, the insurance set forth in Subsection 3.3(a) (iii) hereof; (E) less than fifty
percent (50%) of the total floor arca of the Improvements has been damaged, destroyed,
taken, or rendered unusable as a result of such fire or other casualty or taking, whichever the
case may be; (F) Leases demlsmg in the aggregate at least 50% of the total rentable space in
the Property which has been demised under executed and delivered Leases in effect as of the
date of the occurrence of Such fire or other casualty or taking, whichever the case may be,
shall remain in full force and effect during and after the completion of the Restoration and
Borrower furnishes to Lender evidenice satisfactory to Lender that FedEx shall continue to
own and operate its warehouse- and distribution facility at the Property notwithstanding the
occurrence of any such fire or other casualty or taking, whichever the case may be, and will
make all necessary repairs and restorations. thereto at their sole cost and expense; (G)
Borrower shall commence the Restoratlon as soon as reasonably practicable and shall
diligently pursue the same to satlsfactory completlon (H) Lender shall be satisfied that any
operating deficits, including all scheduled-payments of principal and interest under the Note at
the Applicable Interest Rate (as defined in'the Note), which will be incurred with respect to
the Property as a result of the occurrence of -any such fire or other casualty or taking,
whichever the case may be, will be covered out of (1) the Net Proceeds, (2) the insurance
coverage referred to in Subsection 3.3(a)(ii), if apphcable, or (3) by other funds of Borrower
which are deposited with Lender prior to the commencement of the Restoration; (I) Lender
shall be satisfied that, upon the completion of the Restoration, _the gross cash flow and the net
cash flow of the Property will be restored to a level sufficient to cover all carrying costs and
operating expenses of the Property, including, without limitation, debt service on the Note at a
coverage ratio (after deducting replacement reserve requirements and reserves for tenant
improvements and leasing commissions from net operating income) of at least 1.25 to 1.00
which coverage ratio shall be determined by Lender in its sole and absolute discretion on the
basis of the Applicable Interest Rate (as defined in the Note); (J) Lender shall be satisfied that
the Restoration will be completed on or before the earliest to occurof (1) six (6) months prior
to the Maturity Date (as defined in the Note), (2) one (1} year after the occurrence of such fire
or other casualty or taking, whichever the case may be, (3) the earliest date requ1red for such
completion under the terms of any Leases which are required to remain in effcct subsequent to
the occurrence of such fire or other casualty or taking in accordance with the provisions of
this Subsection 4.4(b), or (4) such time as may be required under applicable Zoning law,
ordinance, rule or regulation in order to repair and restore the Property to the condition it was.
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in immediately prior to such fire or other casualty or to as nearly as possible the condition it

L “was in immediately prior to such taking, as applicable; (K) the Property and the use thereof
..~ after the Restoration will be in compliance with and permitted under all applicable zoning

laws, ordinances, rules and regulations; (L) the Restoration shall be done and completed by
Borr_ower in "an expeditious and diligent fashion and in compliance with all applicable
governmental laws, rules and regulations (including, without limitation, all applicable
Environmental Laws (defined below)); and (M) such fire or other casualty or taking, as
apphcable does not result in the loss of access to the Property or the Improvements.

(11) The Net Proceeds shall be held by Lender, and until disbursed
in accordance w;th_the provisions of this Subsection 4.4(b), shall constitute additional security
for the Obligations. The Net Proceeds shall be disbursed by Lender to, or as directed by,
Borrower from time to.time during the course of the Restoration, upon receipt of evidence
reasonably satisfactory to Lender that (A) all materials installed and work and labor
performed (except to the extent that they are to be paid for out of the requested disbursement)
in connection with the Rf_:é‘_[oratidn‘ have been paid for in full, and (B) there exist no notices of
pendency, stop orders, méchanic’s or 'materialmen’s liens or notices of intention to file same,
or any other liens or encumbrances of any nature whatsoever on the Property arising out of
the Restoration which have not-either been fully bonded to the satisfaction of Lender and
discharged of record or in the alternative fully insured to the satisfaction of Lender by the title
company insuring the lien of this Security Instriment.

(iii)  All plans and specifications required in connection with the
Restoration shall be subject to prior reasonable review and acceptance in all respects by
Lender and by an independent consulting engineér “selected by Lender (the “Casualty
Consultant”). Lender shall have the use of the plans and specifications and all permits,
licenses and approvals required or obtained in connection with the Restoration. The identity
of the contractors, subcontractors and materialmen engaged in the Restoration, as well as the
contracts under which they have been engaged, shall be subject to prior reasonable review and
acceptance by Lender and the Casualty Consultant:. -All costs and expenses incurred by
Lender in connection with making the Net Proceeds available for the Restoration including,
without limitation, reasonable counsel fees and dlsbursemen[s and the Casualty Consultant’s
fees, shall be paid by Borrower. :

(iv)  In no event shall Lender be obligated to-make disbursements of
the Net Proceeds in excess of an amount equal to the costs actually incurred from time to time
for work in place as part of the Restoration, as certified by the Casualty Consultant, minus the
Casualty Retainage. The term “Casualty Retainage™ as used in this Subsection 4.4(b) shall
mean an amount equal to 10% of the costs actually incurred for work ifi place as-part of the
Restoration, as certified by the Casualty Consultant, until such time-as-the Casualty
Consultant certifies to Lender that 50% of the required Restoration has been.cbm'plé_tqd.
There shall be no Casualty Retainage with respect to costs actually incurred by Borrower for
work in place in completing the last 50% of the required Restoration. The Casualty Retainage
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shall in no event, and notwithstanding anything to the contrary set forth above in this

. ‘Subsection 4.4(b), be less than the amount actually held back by Borrower from contractors,
..~ subcontractors and materialmen engaged in the Restoration. The Casualty Retainage shall not

be- released ‘until the Casualty Consultant certifies to Lender that the Restoration has been
completed inaccordance with the provisions of this Subsection 4.4(b) and that all approvals
necessary for the re- occupancy and use of the Property have been obtained from all
appropriate govemmental and quasi-governmental authorities, and Lender receives evidence
reasonably satlsfactory to Lender that the costs of the Restoration have been paid in full or
will be paid.in full out of the Casualty Retainage, provided, however, that Lender will release
the portion of the Casualty Retainage being held with respect to any contractor, subcontractor
or materialman engaged in the Restoration as of the date upon which the Casualty Consultant
certifies to Lender ‘that the contractor, subcontractor or materialman has satisfactorily
completed all work and-has supplied all materials in accordance with the provisions of the
contractor’s, subcontr'actor-’s'_:':o.r._:_m_aterialman’s contract, and the contractor, subcontractor or
materialman delivers the"lien waivers and evidence of payment in full of all sums due to the
contractor, subcontractor or materialman as may be reasonably requested by Lender or by the
title company insuring the lien of this Security Instrument. If required by Lender, the release
of any such portion of the Casualty Retamage shall be approved by the surety company, if
any, which has issued a payment or performance bond with respect to the contractor,
subcontractor or materialman. Vo

(v) Lender”‘s.hall Tiot be obligated to make disbursements of the Net
Proceeds more frequently than once every calendar month

(vi) If at any trme the, Net Proceeds or the undisbursed balance
thereof shall not, in the reasonable opinion of Lerder, be: sufficient to pay in full the balance
of the costs which are estimated by the Casualty Consultant to be incurred in connection with
the completion of the Restoration, Borrower shall deposit the' deficiency (the “Net Proceeds
Deficiency™) with Lender before any further disbursement of the Net Proceeds shall be made.
The Net Proceeds Deficiency deposited with Lender. shall be. held by Lender and shall be
disbursed for costs actually incurred in connection with the Restoration on the same
conditions applicable to the disbursement of the Net Proceeds, and until so disbursed pursuant
to this Subsection 4.4(b) shall constitute additional security for the Obh gatrons

(vil)  With respect to Restorations related to casualtles the excess, if
any, of the Net Proceeds, and the remaining balance, if any, of the Net__Pr_ocee_ds Deficiency
deposited with Lender after the Casualty Consultant certifies to Lender that the Restoration
has been completed in accordance with the provisions of this Subsection 4.4(b), and the
receipt by Lender of evidence satisfactory to Lender that all costs incurred in connection with
the Restoration have been paid in full, shall be remitted by Lender to Borrower, prov1ded no
Event of Default shall have occurred under the Note which Event of Default’ hac, not- been
waived by Lender, this Security Instrument or any of the Other Security Documents -
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. ©) All Net Proceeds not required (i) to be made available for the
-Restoratlon or (ii) to be returned to Borrower as excess Net Proceeds pursuant to Subsection

4, 4(b)(v11) may, at Lender’s election, be retained and applied by Lender toward the payment

of the Debt whether or not then due and payable in such order, priority and proportions as
Lender inits discretion shall deem proper or be paid, either in whole or in part, to Borrower
for such purposes as Lender shall designate, in its discretion. If Lender shall receive and
retain Net Proceeds, the lien of this Security Instrument shall be reduced only by the amount
thereof recelved and retained by Lender and actually applied by Lender in reduction of the
Debt. o

-:.Ani.ﬁcle 5. REPRESENTATIONS AND WARRANTIES
Borrower represents and warrants to Lender that:

Section 5.1. WARRANTY OF TITLE. Borrower has good title to the Property and
has the right to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the
same and that Borrower possesses an unencumbered fee simple absolute estate in the Land
and the Improvements and that it-owns the Property free and clear of all liens, encumbrances
and charges whatsoever except for those éxceptions (other than standard printed exceptions)
shown in the title insurance policy insuring the lien of this Security Instrument (the
“Permitted Exceptions”). Borrower shall forever warrant, defend and preserve the title and
the validity and priority of the lien of this.Security Instrument and shall forever warrant and
defend the same to Lender against the claims of all persons whomsoever.

Section 5.2. AUTHORITY. Borrower (and the undersigned representative of
Borrower, if any) has full power, authority and legal right to execute this Security Instrument,
and to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the Property
pursuant to the terms hereof and to keep and observe all of the terms of this Security
Instrument on Borrower’s part to be performed. ; :

Section 5.3. LEGAL STATUS AND AUTHORITY{_.B'orrower (a) is duly organized,
validly existing and in good standing under the laws of its state of organization or
incorporation; (b) is duly qualified to transact business and is in good standing in the State
where the Property is located; and (c) has all necessary. approvals, governmental and
otherwise, and full power and authority to own the Property and carry.on its business as now
conducted and proposed to be conducted. Borrower now has and: shall continue to have the
full right, power and authority to operate and lease the Property, to encumber the Property as
provided herein and to perform all of the other obligations to be performed by Borrower under
the Note, this Security Instrument and the Other Security Documents. :

Section 5.4. VALIDITY OF DOCUMENTS. (a) The execution, delivery -and
performance of the Note, this Security Instrument and the Other Security Documents and-the
borrowing evidenced by the Note (1) are within the corporate/ pannersmpﬂlmlted hablhty :
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+ _-company (as the case may be) power of Borrower; (ii) have been authorized by all requisite

-c'o-r_porat__e/partnershjp/limited liability company (as the case may be) action; (iii) have received
...~ all necessary approvals and consents, corporate, governmental or otherwise; (iv) will not

v1olate conflict with, result in a breach of or constitute (with notice or lapse of time, or both)
a- default ‘under any provision of law, any order or judgment of any court or governmental
authonty, the articles of incorporation, by-laws, partnership, trust or operating agreement, or
other. governing instrument of Borrower, or any indenture, agreement or other instrument to
which Borrower is ‘a party or by which it or any of its assets or the Property is or may be
bound or affécted; (v) will not result in the creation or imposition of any lien, charge or
encumbrance whatsoever upon any of its assets, except the lien and security interest created
hereby; and (vi) will.not require any authorization or license from, or any filing with, any
governmental or-other body (except for the recordation of this instrument in appropriate land
records in the State where. the Property is located and except for Uniform Commercial Code
filings relating to the. sccurlty interest created hereby); and (b) the Note, this Security
Instrument and the Other Secunty Documents constitute the legal, valid and binding
obligations of Borrower. . :

Section 3.5. LITIG_A_T-ION_. .~ There 18 mo action, suit or proceeding, or any
governmental investigation or any arbitration, in each case pending or, to the knowledge of
Borrower, threatened against Borrower or the Property before any governmental or
administrative body, agency or official which (i) challenges the validity of this Security
Instrument, the Note or any of the Other Security Documents or the authority of Borrower to
enter into this Security Instrument, the Note or any of the Other Security Documents or to
perform the transactions contemplated hereby or thereby or (ii) if adversely determined would
have a material adverse effect on the occupancy of the Property or the business, financial
condition or results of operations of Borrower or the Propé,rty.

Section 5.6. STATUS OF PROPERTY." (a) No pOI'th[l of the Improvements is
located in an area identified by the Secretary of I-Iousmg arid: Urban Development or any
successor thereto as an area having special flood hazards. pursuant to the National Flood
Insurance Act of 1968 or the Flood Disaster Protection-Act.of 1973, as amended, or any
successor law, or, if located within any such area, Borrower has obtamed and will maintain
the insurance prescribed in Section 3.3 hereof. - :

(b) Borrower has obtained all necessary certlﬁcates licenses and other
approvals, governmental and otherwise, necessary for the operation. of the Property and the
conduct of its business and all required zoning, building code, land use; environmental and
other similar permits or approvals, all of which are in full force and effect as of. the date
hereof and not subject to revocation, suspension, forfeiture or modlﬁcatlon e

(c) The Property and the present and contemplated use: and ocoupéincy
thereof are in compliance in all material respects with all applicable zoning ordmdnCcs
building codes, land use and environmental laws and other similar laws. :

LA-FSIN\CROWDERA\3 137 14v06\)7 134010000 25

mW\m\m\\mmm

SKaglt County Audtto

26 of

85 2:26PM
47/30/2004 Page




(d}  The Property 1s served by all utilities required for the current or

o -contemplated use thereof. All utility service is provided by public utilities and the Property

. “has accepted or is equipped to accept such utility service.

: = {e) All public roads and streets necessary for service of and access to the
Propeny for the current or contemplated use thereof have been completed, are serviceable and
all- weather a}nd are physically and legally open for use by the public.

(f) - The Property is served by public water and sewer systems.
(g) The Property is free from damage caused by fire or other casualty.

(h) All costs and expenses of any and all labor, materials, supplies and
equipment used in the e_ons_trueth_n of the Improvements have been paid in full.

(i) Borrower -has paid in full for, and is the owner of, all furnishings,
fixtures and equipment (ether.than ténants’ property) used in connection with the operation of
the Property, free and clear of any and all securlty interests, liens or encumbrances, except the
lien and security interest created hereby

() All llqu1d and SOlld waste disposal, septic and sewer systems located on
the Property are in a good and safe condltlon and repair and in compliance with all Applicable
Laws. :

Section 5.7. NO FOREIGN PERSON. Borrower is not a “foreign person” within the
meaning of Sections 1445(f}(3) of the Code and the related Treasury Department regulations,
including temporary regulations. : S

Section 5.8. SEPARATE TAX LOT. The Pr’bperty_' is assessed for real estate tax
purposes as one or more wholly independent tax lot orlots, separate from any adjoining land
or improvements not constituting a part of such lot or lots, and no other land or improvements
is assessed and taxed together with the Property or any pomon thereof

Section 5.9. ERISA COMPLIANCE. (a) As of the date hereof and throughout the
term of this Security Instrument, (i) Borrower is not and will-not be an * ‘employee benefit
plan” as defined in Section 3(3) of ERISA, or other retirement arrangement, which is subject
to Title I of ERISA or Section 4975 of the Code, and (ii) the assets of Borrower do not and
will not constitute “plan assets” of one or more such plans for purposes of Tltle 1of ERISA or
Section 4975 of the Code; and S

(b) As of the date herecof and throughout the terni of -"'ff[hi'si_,S'ecprity
Instrument (i) Borrower is not and will not be a “governmental plan™ within --th_e- n:lea_n'ing..=0f
Section 3(32) of ERISA and (ii) transactions by or with Borrower are not and will not be

LA-FSINCROWDERA\313714v06\)7 134010000 26

mmmmmwnm\mwmmm

Skagtt County Audltor

6PM
12/30/2004 Page . 26 of 65 2:26FN.




<" subject to state statutes applicable to Borrower regulating investments of and fiduciary
* _-obligations with respect to governmental plans.

" “Section 5.10. LEASES. (a) Borrower is the sole owner of the entire lessor’s interest
in the Leases; (b) the Leases are valid and enforceable; (c) the terms of all alterations,
modifications ‘and amendments to the Leases are reflected in the certified occupancy
statément, dehvered to and approved by Lender; (d) none of the Rents reserved in the Leases
have been aSSIgned or otherwise pledged or hypothecated; (e} none of the Rents have been
collected for more than_ one (1) month in advance; (f) the premises demised under the Leases
have been'compléted and the tenants under the Leases have accepted the same and have taken
possession of the-same on a rent-paying basis; and (g) there exist no offsets or defenses to the
payment of any portion.of the Rents.

Section 5.1l .FINANCIAL CONDITION. (a) Borrower is solvent, and no
bankruptcy, reorganization; insolvency or similar proceeding under any state or federal law
with respect to Borrower has been initiated, and (b) Borrower has received reasonably
equivalent value for the granting of this Security Instrument.

Section 5.12. BUSINESS PURPOSES. The loan evidenced by the Note is solely for
the business purpose of Borrower, and is not for personal, family, household, or agricultural
purposes. : :

Section 5.13. TAXES. Borrower has filed all federal, state, county, municipal, and
city income and other tax returns required to have been filed by them and have paid all taxes
and related liabilities which have become due pursuant to such returns or pursuant to any
assessments received by them. Borrower does not know of any basis for any additional
assessment in respect of any such taxes and related ]_1ab111tles for prior years.

Section 5.14. MAILING ADDRESSES. B(.)rrd.\vér.' ] majling address, as set forth in
the opening paragraph hereof or as changed in accordance w1th the prowsmns hereof, is true
and correct. o

Section 5.15. NO CHANGE IN FACTS OR CIRC;UMSTANCES. All information
submitted to Lender in connection with any request by Borrower. for the loan evidenced by the
Note and/or any letter of application, preliminary commitment letter; firial commitment letter
or other application or letter of intent (including, but not limited to; all financial statements,
rent rolls, reports and certificates) are accurate, complete and correct-in all respects. There
has been no adverse change in any condition, fact, circumstance or event that would make any
such information inaccurate, incomplete or otherwise misleading. S o

Section 5.16. DISCLOSURE. Borrower has disclosed to Lender all matenal facts and
has not failed to disclose any material fact that could cause any representatmn or- warranty
made herein to be materially misleading. » :
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Article 6. OBLIGATIONS AND RELIANCES

~Section 6.1. RELATIONSHIP OF BORROWER AND LENDER. The relationship
between Borrower and Lender is solely that of debtor and creditor, and Lender has no
fiduciary or other special relationship with Borrower, and no term or condition of any of the
Note, this Security Instrument and the Other Security Documents shall be construed so as to
deem “the relatlonshxp between Borrower and Lender to be other than that of debtor and
creditor:- L

Se"Ctlon 6.2. NO RELIANCE ON LENDER. The general partners, shareholders,
members, pr1nc1pals or other beneficial owners of Borrower are experienced in the ownership
and operation of propertles similar to the Property, and Borrower and Lender are relying
solely upon such expertise. and business plan in connection with the ownership and operation
of the Property. Borrower.is ot relying on Lender’s expertise, business acumen or advice in
connection with the Property '

Section 6.3. NO LENDER OBLIGATIONS. (a) Notwithstanding any of the
provisions of this Security Instrument_(including, but not limited to, the provisions of
Subsections 1.1(f) and (1), Section 1.2 'or Section 3.7), Lender is not undertaking the
performance of (i) any obligations under the Leases; or (ii) any obligations with respect to
such agreements, contracts, certlﬂcates mstruments franchises, permits, trademarks, licenses
and other documents. o

(b) By accepting or approving anything required to be observed, performed
or fulfilled or to be given to Lender pursuant to this Security Instrument, the Note or the Other
Security Documents, including without limitation, any ‘officer’s certificate, balance sheet,
statement of profit and loss or other financial statement, survey, appraisal, or insurance policy,
Lender shall not be deemed to have warranted, ¢onsented to, or affirmed the sufficiency, the
legality or effectiveness of same, and such acceptance or approval thereof shall not constitute
any warranty or affirmation with respect thereto by Lender L

Section 6.4, RELIANCE. Borrower recogmzes and. acknowledges that in accepting
the Note, this Security Instrument and the Other Security Documents, Lender is expressly and
primarily relying on the truth and accuracy of the warranties and representations set forth in
Article 5 without any obligation to investigate the Property and”notwithstanding any
investigation of the Property by Lender; that such reliance existed on the part of Lender prior
to the date hereof; that the warranties and representations are a material inducement to Lender
in accepting the Note, this Security Instrument and the Other Security Documents; and that
Lender would not be willing to make the loan evidenced by the Note, this Security Instrument
and the Other Security Documents and accept this Security Instrument in-the absence of the
warranties and representations as set forth in Article 5. T
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Article 7. FURTHER ASSURANCES

) _~Section 7.1. RECORDING OF SECURITY INSTRUMENT., ETC. Borrower

forthwnh .upon the execution and delivery of this Security Instrument and thereafter, from
time to time, will cause this Security Instrument and any of the Other Security Documents
creating a lien or security interest or evidencing the lien hereof upon the Property and each
instrument.of further assurance to be filed, registered or recorded in such manner and in such
places as-may be required by any present or future law in order to publish notice of and fully
to protect and perfect the lien or security interest hereof upon, and the interest of Lender in,
the Property. Borrower will pay all taxes, filing, registration or recording fees, and all
expenses incident to the preparation, execution, acknowledgment and/or recording of the
Note, this Securlty Instrument, the Other Security Documents, any nole or mertgage
supplemental hereto, any security instrument with respect to the Property and any instrument
of further assurance, -and any modification or amendment of the foregoing documents, and all
federal, state, county and municipal taxes, duties, imposts, assessments and charges arising
out of or in connection with the' execution and delivery of this Security Instrument, any
mortgage supplemental hereto, any. security instrument with respect to the Property or any
instrument of further assurance; and.any modification or amendment of the foregoing
documents, except where prohlblted by law so to do.

Section 7.2. FURTHER ACTS, ET_C: Borrower will, at the cost of Borrower, and
without expense to Lender, do, execute, acknowledge and deliver all and every such further
acts, deeds, conveyances, mortgages, assignments, notices of assignments, transfers and
assurances as Lender shall, from time to ‘time, require, for the better assuring, conveying,
assigning, transferring, and confirming unto Lendet the property and rights hereby mortgaged,
granted, bargained, sold, conveyed, confirmed, 'plédged, assigned, warranted and transferred
or intended now or hereafter so to be, or which Borrower may be or may hereafter become
bound to convey or assign to Lender, or for carrying out the intention or facilitating the
performance of the terms of this Security Instrument or for filing, registering or recording this
Security Instrument, or for complying with all Apphcable Laws. Borrower, on demand, will
execute and deliver and hereby authorizes Lender to execute:in the name of Borrower or
without the signature of Borrower to the extent Lender may lawfully do so, one or more
financing statements, chattel mortgages or other instruments, to evidence more effectively the
security interest of Lender in the Property. Borrower grants toﬁ.JLénder:_an irrevocable power
of attomey coupled with an interest for the purpose of exercising and perfecting any and all
rights and remedies available to Lender at law and in equity, mcludmg w1thout limitation such
rights and remedies available to Lender pursuant to this Section 7.2. T

Section 7.3. CHANGES IN TAX, DEBT, CREDIT AND' "DOCUMENT ARY
STAMP LAWS. (a) If any law is enacted or adopted or amended after’ the date of this
Security Instrument which deducts the Debt from the value of the Property for the. purpose of
taxation or which imposes a tax, either directly or indirectly, on the Debt or Lender’s interest
in the Property, Borrower will pay the tax, with interest and penalties thereon; 1f any If .
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+ . Lender is advised by counsel chosen by it that the payment of tax by Borrower would be

-unlawful or taxable to Lender or unenforceable or provide the basis for a defense of usury,
..~ then Lender shall have the option by written notice of not less than ninety (90) days to declare

the’ De_b_t immediately due and payable.

) Borrower will not claim or demand or be entitled to any credit or
credlts on account of the Debt for any part of the Taxes or Other Charges assessed against the
Property; or any part thereof, and no deduction shall otherwise be made or claimed from the
assessed value of the Property, or any part thereof, for real estate tax purposes by reason of
this Security Instrument or the Debt. If such claim, credit or deduction shall be required by
law, Lender shall have the option, by written notice of not less than ninety (90) days, to
declare the Debt mnnedlately due and payable.

(c) If at. any time the United States of America, any State thereof or any
subdivision of any such State shall require revenue or other stamps to be affixed to the Note,
this Security Instrument, or any ef the Other Security Documents or impose any other tax or
charge on the same, Borrower will pay for the same, with interest and penalties thereon, if
any. _

Section 7.4. ESTOPPEL CERTIFICATES. (a) After request by Lender, Borrower,
within ten (10) days, shall furnish Lender or any proposed assignee or Investor (as defined in
Section 19.1) with a statement, duly-:ackﬂ_owledged and certified, setting forth (i) the amount
of the original principal amount of the Note, (ii) the unpaid principal amount of the Note, (iii)
the rate of interest of the Note, (iv) the terms of payment and maturity date of the Note, (v) the
date installments of interest and/or principal were last paid, (vi) that, except as provided in
such statement, there are no defaults or events which with the passage of time or the giving of
notice or both, would constitute an event of default under the Note or the Security Instrument,
(vii) that the Note and this Security Instrument are valid, legal and binding obligations and
have not been modified or if modified, giving particulars of such modification, (viii) whether
any offsets or defenses exist against the obligations secured hereby and, if any are alleged to
exist, a detailed description thereof, (ix) that all Leases . are-in full force and effect and
(provided the Property is not a residential multifamily property) have.not been modified (or if
modified, setting forth all modifications), (x) the date to which the Rents thereunder have
been paid pursuant to the Leases, (xi) whether or not, to the best knowledge of Borrower, any
of the lessees under the Leases are in default under the Leases, and,if any of the lessees are in
default, setting forth the specific nature of all such defaults, (xn) the amount of security
deposits held by Borrower under each Lease and that such amounts are consistent with the
amounts required under each Lease, and (xiii) as to any other matters reasonably requested by
Lender and reasonably related to the Leases, the obligations secured hereby, the Property or
this Security Instrument. :

(b) Borrower shall use commercially reasonable efforts :t'_c'). _"'délivef'- .Et(_)_
Lender, promptly upon request (provided such request is not made more than twice in any
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calendar year), duly executed estoppel certificates from any one or more lessees as required
" . -by Lender attesting to such facts regarding the Lease as Lender may require, including but not
..~ limited fo attestations that each Lease covered thereby is in full force and effect with no

defaults thereunder on the part of any party, that none of the Rents have been paid more than
one month in.advance, and that the lessee claims no defense or offset against the full and
t1me__ly performance of its obligations under the Lease.

=" ¢y~ Lender, by its acceptance of this Security Instrument, agrees to deliver
to Borrower promptly upon Borrower’s request therefor (provided such request is not made
more than twice*in any calendar year) a written staternent setting forth the unpaid principal
amount of the Note; the accrued and unpaid interest thereon and the date on which an
installment of interest andfor-principal were last paid thereunder.

Section 7.5. FLOOD INSURANCE. After Lender’s request, Borrower shall deliver
evidence satisfactory to Lender that no portion of the Improvements is situated in a federally
designated “special ﬂood hazard area

Section 7.6. SPLITTING OF SECURITY INSTRUMENT: MEZZANINE/
SUBORDINATE FINANCING. .. This. Security Instrument and the Note shall, at any time
until the same shall be fully paid-and satisfied, at the sole election of Lender, be split or
divided into two or more notes and two or more security instruments, each of which shall
cover all or a portion of the Property to e more particularly described therein. To that end,
Borrower, upon written request of Lender and at Lender's sole cost and expense, shall
execute, acknowledge and deliver, or cause to be executed, acknowledged and delivered by
the then owner of the Property, to Lender and/or its’ demgnee or designees substitute notes and
security instruments in such principal amounts, aggregatmg not more than the then unpaid
principal amount of this Security Instrument, and containing terms, provisions and clauses
similar to those contained herein and in the Noté,-and such other documents and instruments
as may be required by Lender. In addition to the forcgomg, Lender reserves the right to
convert any portion of the Loan to subordinate finanging, including one or more tranches of
mezzanine debt, preferred equity, subordinate debt or participation in such loan, subordinate
to such loan (collectively “Subordinate Financing”). If the Subordinate Financing takes the
form of a mezzanine loan, a mezzanine borrower (the “Mezzanine Borrower™) may be created
which will own 100% of the ownership and economic interest in the Borrower. One hundred
percent (100%) of the ownership and economic interests in the Mezzanine Borrower may, at
Lender’s discretion, be required to be pledged as security for such tranches of Subordinate
Financing, if any. A default with the related Loan shall be a defanlt under the respective
Subordinate Financing. Such Subordinate Financing shall be subject to an intercreditor
agreement by and between Lender and the subordinate lender(s). The individual coupon rates
of any such Subordinate Financing, when blended, in the aggregate shall mmally equal the
Applicable Interest Rate (as defined in the Note). i %
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. Section 7.7. REPLACEMENT DOCUMENTS. Upon receipt of an affidavit of an

officer of Lender as to the loss, theft, destruction or mutilation of the Note or any Other
e Seeu__rlty_ Document which is not of public record, and, in the case of any such mutilation,

upon-surrender and cancellation of such Note or Other Security Document, Borrower will
issue, in lieu thereof, a replacement Note or Other Security Document, dated the date of such
lost, stolen destroyed or mutilated Note or Other Security Document in the same principal
amount thereof and 0therw1se of like tenor.

Article 8. DUE ON SALE/ENCUMBRANCE

Section 8..-1'._" 'j_"LENDER RELIANCE. Borrower acknowledges that Lender has
examined and relied on the experience of Borrower and its general partners, principals and (if
Borrower is a trust) beneficial owners in owning and operating properties such as the Property
in agreeing to make the loan-secured hereby, and will continue to rely on Borrower's
ownership of the Property as a means of maintaining the value of the Property as security for
repayment of the Debt and ‘the performance of the Other Obligations. Borrower
acknowledges that Lender has:a valid-interest in maintaining the value of the Property so as to
ensure that, should Borrower default in the repayment of the Debt or the performance of the
Other Obligations, Lender can recov'er t-he Debt by a sale of the Property.

Section 8.2. NO SALE/ENCUMBRANCE Borrower agrees that Borrower shall not,
without the prior written consent of Lender, sell, convey, mortgage, grant, bargain, encumber,
pledge, assign, or otherwise transfer the Property or any part thereof or permit the Property or
any part thereof to be sold, conveyed, mortgaged, granted bargained, encumbered, pledged,
assigned, or otherwise transferred. -

Section 8.3, SALE/ENCUMBRANCE :D_E_FINED. A sale, conveyance, mortgage,
grant, bargain, encumbrance, pledge, assignmént, or transfer within the meaning of this
Article 8 shall be deemed to include, but not Iimited"_t_o', (a) an installment sales agreement
wherein Borrower agrees to sell the Property or any part thereof for a price to be paid in
installments; (b) an agreement by Borrower leasing all or 4 substantial part of the Property for
other than actual occupancy by a space tenant thereunder or'a sale, assignment or other
transfer of, or the grant of a security interest in, Borrower’s right, title and interest in and to
any Leases or any Rents; (c) if Borrower or any general partner of Borrower is a corporation,
the voluntary or involuntary sale, conveyance, transfer or pledge of such corporation’s stock
or the creation or issuance of new stock by which an aggregate. of more than 49% of the
ownership of such corporation’s stock shall be vested in or pledged-to a party or parties who
are not now stockholders; (d) if Borrower or any general partner of Borrower is a limited
liability company, the voluntary or involuntary sale, conveyance, transfer or. pledge of
membership interests in the capital or profits of such company or the creation or issuance of
new membership interests by which an aggregate of more than 49% of the ownership of Such
conipany’s membership interests shall be vested in or pledged to a party or parties who do not
now hold membership interests in such company; (e) if Borrower or any general partner.of*
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~" _Borrower is a limited or general partnership or joint venture, (i) the change, removal or

"'__-re.sig-nati_on of a general partner or managing partner, (ii) the transfer or pledge of the
..~ partnership interest of any general partner or managing partner or any profits or proceeds

relating to such partnership interest, (iii) the transfer or pledge of more than 49% of the capital
or profits of the partnership or (iv) the creation or issuance of new partnership interests by
Borrower or its general partner which an aggregate of more than 49% of the ownership of
partnership interests in such partnership shall be vested in a party or parties who do not now
hold partnership interests in such partnership or joint venture; and (f) without limitation to the
foregoing, any voluntary or involuntary sale, transfer, conveyance or pledge by any person or
entity which directly or-indirectly controls Borrower (by operation of law or otherwise) (a
“Principal™) of its direct -or indirect controlling interest (i.c., 50% or greater ownership
interests) in Borrower. : Notwithstanding the foregoing, the following transfers shall not be
deemed to be a sale, comveyance, mortgage, grant, bargain, encumbrance, pledge, assignment
or transfer within the meaning of this Article 8: (A) transfer by devise or descent or by
operation of law upon the death of a partner, member or stockholder of Borrower or any
general partner thereof, a,nd (B) a sale, transfer or hypothecation of a partnership, shareholder
or membership interest in Borrower “whichever the case may be, by the current partner(s),
shareholder(s) or member(s); as applicable, to an immediate family member (i.e., parents,
spouses, siblings, children or grandehildfen) of such partner, or shareholder or member or to a
Principal (or a trust, family partnershlp or 51mllar estate planning device for the benefit of any
such persons). ;

Section 8.4, LENDER’S RIGHTS. (a) Lender reserves the right to condition
the consent required hereunder on payment of a transfer fee of one percent (1%) of the
principal balance of the Note and all of Lender’s ‘expenses incurred in connection with such
transfer, including without limitation the approval by any and all Rating Agencies, required
by Lender, of the proposed transferee, the proposed transferee’s continued compliance with
the covenants set forth in Section 4.3 hereof, or such-other conditions as Lender shall
determine in its sole discretion to be in the interest of Lender. An assignment and assumption
of the Note shall not be permitted within the first twelve (12) months from the date hereof.
Lender shall not be required to demonstrate any actual-impairment of its security or any
increased risk of default hereunder in order to declare the Débt immediately due and payable
upon Borrower’s sale, conveyance, mortgage, grant, bargain, encumbrance, pledge,
assignment, or transfer of the Property without Lender’s consent.“This provision shall apply
to every sale, conveyance, mortgage, grant, bargain, encumbrance, pledge; assignment, or
transfer of the Property regardless of whether voluntary or not, or whether or not Lender has
consented to any previous sale, conveyance, mortgage, grant, bargain. encumbrance pledge,
assignment, or transfer of the Propesty or any part thereof. o .

(b) Notwithstanding the foregoing, from and after the ﬁrst (ls) annwersary
of the date hereof, Borrower have the one-time right to assign, sell, or convey the Property
with Lender's consent which shall not be withheld provided that Lender receives sixty (60)
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days prior written notice of such transfer hereunder and no Event of Default has occurred and
~ _-is.continuing, and further provided that the following additional requirements are satisfied:

g (1) Borrower shall pay Lender a transfer fee equal to 1% of the
outstandmg pnnc1pal balance of the Loan at the time of such transfer;

. (i)  Borrower shall pay any and all out-of-pocket costs incurred in
connection with the transfer of the Property (including, without limitation, Lender's counsel
fees and chsbursements and all recording fees, title insurance premiums and mortgage and
intangible taxes- and the fees and expenses of the rating agencies pursuant to clause (x)
below); o

(ii1)’ . The proposed transferee (the "Transferee™ or Transferee's
Principals (hereinafter defined)-must have demonstrated expertise in owning and operating
properties similar in location, size and operation to the Property, which expertise shall be
reasonably determined by Lender. The term "Transferee's Principals” shall include (A)
Transferee's managing members, general partners or principal shareholders and (B) such other
members, partners or sharehelders wh:ch dlrectly or indirectly shall own a 25% or greater
interest in Transferee; S

(iv) Transfc;ee" and Transferee's Principals shall, as of the date of
such transfer, have an aggregate net Wbrth___a-n'd liquidity reasonably acceptable to Lender;

(v) Transferee; Transferee's Principals and all other entities which
may be owned or controlled directly or indirectly by Transferee’s Principals ("Related
Entities") must not have been a party to.any bankruptcy proceedings, voluntary or
involuntary, made an assignment for the benefit of ‘creditors or taken advantage of any
insolvency act, or any act for the benefit of debtors w1th1n seven (7) years prior to the date of
the proposed transfer of the Property; : :

(vi)  Transferee shall assume all-of the obligations of Borrower under
the Loan Documents in a manner reasonably satisfactory to Lender inall respects, including,
without limitation, by entering into an assumption agreement m form and substance
satisfactory to Lender; :

(vii)) There shall be no material litigaﬁon:' or _regulatory action
pending or threatened against Transferee, Transferee's Principals or. Related Ent1t1es which is
not reasonably acceptable to Lender;

(viii} Transferee, Transferee's Principals and Rélai{e& Entiti'ES shall

not have defaulted under its or their obligations with respect to any other 1ndebtedness in a
manner which is not reasonably acceptable to Lender; w0
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. : (ix)  Transferee and Transferee's Principals must be able to satisfy all
-the covenants set forth in Sections 4.3 and 5.9 hereof, no Event of Default or event which,

.~ with the. giving of notice, passage of time or both, shall constitute an Event of Default, shall

otherw1se occur as a result of such transfer, and Transferee and Transferee's Principals shall
dehve; {A) all organization documentation reasonably requested by Lender, which shall be
reasonably satisfactory to Lender, and (B) all certificates, agreements and covenants
reasonably required by Lender;

e : (x}  Transferee shall be approved by any rating agencies selected by
Lender; and N

« (x1)" .. Borrower shall deliver, at its sole cost and expense, an
endorsement to the existing title policy insuring the Security Instrument, as modified by the
assumption agreement, as.a valid first lien on the Property and naming the Transferee as
owner of the Property, which endorsement shall insure that, as of the date of the recording of
the assumption agreement, the Property shall not be subject to any additional exceptions or
liens other than those contained in the title policy issued on the date hereof. Immediately
upon a transfer of the Property to such Transferee and the satisfaction of all of the above
requirements, the named Borrower herein shall be released from all liability under this
Security Instrument, the Note and the-other Loan Documents accruing after such transfer, and
the Indemnitor shall be released from all liability under the Indemnity Agreement executed in
connection herewith provided that a‘new Idemnity Agreement is executed and delivered to
Lender in form and content acceptable to Lender by replacement indemnitors approved by
Lender. The foregoing release shall be effective upon the date of such transfer, but Lender
agrees to provide written evidence thereof reasonably requested by Borrower.

Article 9. PRE’PAYMENT

Section 9.1. PREPAYMENT BEFORE EVENT OF DEFAULT The Debt may be
prepaid only in strict accordance with the express terms and condltlons of the Note including
the payment of any prepayment consideration or premium due under the Note.

Section 9.2. PREPAYMENT ON CASUALTY AND. CONDEMNATION Provided
no Event of Default exists under the Note, this Security Instrument. or the Other Security
Documents, in the event of any prepayment of the Debt pursuant to the terms of Sections 4.4
hereof, no prepayment consideration or premium shall be due in connection therewith, but
Borrower shall be responsible for all other amounts due under the Note; this Security
Instrument and the Other Security Documents. Any prepayment made- pursuant to this
Section 9.2 that is not made on a Monthly Payment Date (as defined in the-Note) shall be
accompanied by interest that would be due and payable through the next scheduled Monthly
Payment Date. o
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. Section 9.3. PREPAYMENT AFTER EVENT OF DEFAULT. Following an Event

s of Default and acceleration of the Debt, if Borrower or anyone on Borrower’s behalf makes a
..~ tender of payment of the amount necessary to satisfy the Debt at any time prior to foreclosure

sale (including, but not limited to, sale under power of sale under this Security Instrument), or
during any redemption period after foreclosure, (i) the tender of payment shall constitute an
evasion of Borrower’s obligation to pay any prepayment consideration or premium due under
the Note and such payment shall, therefore, to the maximum extent permitted by law, include
a premiurn equal ‘to-the prepayment consideration or premium that would have been payable
on the date of such tender had the Debt not been so accelerated, or (it) if at the time of such
tender a prepayment would have been prohibited under the Note had the Debt not been so
accelerated, the tendér of payment shall constitute an evasion of such prepayment prohibition
and shall, therefore, to the_' maximum extent permitted by law, include an amount equal (o the
greater of (i) 3% of the then principal amount of the Note and (ii) an amount equal to the
excess of (A) the sum of the present values of a series of payments payable at the times and in
the amounts equal to the payrnents of principal and interest (including, but not limited to the
principal and interest payable on'the Maturity Date (as defined in the Note)) which would
have been scheduled to be-payable after the date of such tender under the Note had the Debt
not been accelerated, with each-such payment discounted to its present value at the date of
such tender at the rate which when compounded monthly is equivalent to the Prepayment
Rate (as defined in the Note), over (B) the then prmmpal amount of the Note.

Artlcle 10. DEFAULT

Section 10.1. EVENTS OF DEFAULT The. occurrence of any one or more of the
following events shall constitute an “Event of Default .(a) if any portion of the Debt is not
paid within five (5) days following the date the same is due or if the entire Debt is not paid on
or before the Maturity Date; (b) if any of the Taxes or Other Charges is not paid within ten
(10) days following the date the same is due and payable except to the extent sums sufficient
to pay such Taxes and Other Charges have been deposited with Lender in accordance with the
terms of this Security Instrument; (c) if the Policies are-not kept in full force and effect, or if
the Policies are not delivered to Lender within five (5) days of Lender’s request; (d) if the
Property is subject to actual waste; (e) if Borrower violates or does not comply with any of the
provisions of Sections 3.7 and 4.3 and Articles 8, 12 and 13; (f) if any representation or
warranty of Borrower or any person guaranteeing payment of the Debt or'any portion thereof
or performance by Borrower of any of the terms of this Security Instrument or any general
partner, principal or beneficial owner of any of the foregoing, made herein or any guaranty or
indemnity, or in any certificate, report, financial staterent or other instrument er document
furnished to Lender shall have been false or misleading in any material respect when made;
(g) if (i) Borrower or any general partner of Borrower shall commence any case,. proceedmg
or other action (A) under any existing or future law of any jurisdiction, domestic or.foreign,
relating to bankruptcy, insolvency, reorganization, conservatorship or relief .of debtors
seeking to have an order for relief entered with respect to it, or seeking to adjudlcate it a
bankrupt or insolvent, or seeking reorganization, arrangement, adjustment, wmdmg-up,f
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" _Tiquidation, dissolution, composition or other relief with respect to it or its debts, or (B)

-s_'éek_ing appointment of a receiver, trustee, custodian, conservator or other similar official for
.~ it/or for all or any substantial part of its assets, or the Borrower, or any general partner of

Borrower, shall make a general assignment for the benefit of its creditors; or (ii) there shall be
Cemm@nc‘ed.against Borrower, or any general partner of Borrower, any case, proceeding or
other action of a nature referred to in clause (i) above which (A) results in the entry of an
order_for.-telief.or any such adjudication or appointment or (B) remains undismissed,
undisch’argéd-- or-unbonded for a period of sixty (60) days; or (iii) there shall be commenced
against the Borrower, or any general partner of Borrower, any case, proceeding or other action
seeking issuanceof a warrant of attachment, execution, distraint or similar process against all
or any substantial part of its assets which results in the entry of any order for any such relief
which shall not have been vacated, discharged, or stayed or bonded pending appeal within
sixty (60) days from the entry thereof, or (iv) the Borrower, or any general partner of
Borrower, shall take-any action. in furtherance of, or indicating its consent to, approval of, or
acquiescence in, any of the acts set forth in clause (i), (i), or (iii) above; or (v) the Borrower,

or any general partner of Borrower shall generally not, or shall be unable to, or shall admit in
writing its inability to, pay-its debts ‘as they become due; (h) if Borrower shall be in default
under any other mortgage, deed of trust, deed to secure debt or other security agreement
covering any part of the Property whether it be superior or junior in lien to this Security
Instrument; (1) if the Property becomeés sub]ect to any mechanic’s, materialman’s or other lien
other than a lien for local real estate taxes-and assessments not then due and payable and the
lien shall remain undischarged of record (by payment, bonding or otherwise} for a period of
sixty (60) days; (j) if any federal tax lien is filed against Borrower, any general partner of
Borrower, or the Property and same is not discharged of record within sixty (60) days after
same is filed; (k) if Borrower fails to cure any violations of Applicable Laws within sixty (60)
days of first having received notice thereof; (1) if (i) Borrower fails to timely provide Lender
with the written certification and evidence referred to in Section 4.2 hereof, or (ii) Borrower
consummates a transaction which would cause the Sccurlty Instrument or Lender’s exercise
of its rights under this Security Instrument, the Note or the. Other Security Documents to
constitute a nonexempt prohibited transaction under ERISA-or-result in a violation of a state
statute regulating governmental plans, subjecting Lender to liability for a violation of ERISA
or a state statute; (m) if Borrower shall fail to reimburse Lender on demand, with interest
calculated at the Default Rate (defined below), for all Insura:n_ce_P_reniiums or Taxes, together
with interest and penalties imposed thereon, paid by Lender pursuant to this Security
Instrument; (n) if Borrower shall fail to timely deliver to Lender an estoppel certificate
pursuant to the terms of Subsection 7.4(a); (o) if Borrower shall fail-to-timely deliver to
Lender, after request by Lender, the statements referred to in Section 3.11 in accordance with
the terms thereof; (p) if any default occurs in the performance of any guarantor’s or
indemnitor’s obligations under any guaranty or indemnity executed in connection herewith
and such default continues after the expiration of applicable grace periods set forth in such
guaranty or indemnity, or if any representatlon or warranty of any guarantor or indemnitor
thereunder shall be false or misleading in any material respect when made; (q) If for morc .
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than'thirty (30) days after notice from Lender, Borrower shall continue to be in default under

-any other term, covenant or condition of the Note, this Security Instrument or the Other
L Secunty Documents in the case of any default which can be cured by the payment of a sum of

money or. for sixty (60) days after notice from Lender in the case of any other default,
provided-that if such default cannot reasonably be cured within such sixty (60) day period and
Borrower shall have commenced to cure such default within such sixty (60) day period and
thereafter diligently and expeditiously proceeds to cure the same, such sixty (60) day period
shall bé extended for so long as it shall require Borrower in the exercise of due diligence to
cure such default, it being agreed that no such extension shall be for a period in excess of one
hundred twenty (120) days; or (r) a default beyond applicable notice or cure periods shall
occur under any. Other Securlty Documents.

Section 10 2. LATE PAYMENT CHARGE. If any sum payable under this Security
Instrument or any of the Other Security Documents is not paid prior to the fifth (5th) day after
the date on which it is due, Borrower shall pay to Lender upon demand an amount equal to the
lesser of five percent {5%) of such unpaid sum or the maximum amount permitted by
applicable law, to defray the expénse incurred by Lender in handling and processing such
delinquent payment and to compensate Lender for the loss of the use of such delinquent
payment, and such amount shall be secured by this Security Instrument and the Other Security
Documents. o

Section 10.3. DEFAULT INTEREST. Borrower will pay, from the date of an Event
of Default through the earlier of the date upon which the Event of Default is cured or the date
upon which the Debt is paid in full, interest on the unpaid principal balance of the Note at a
per annum rate equal to the lesser of (a) five percent(5%) plus the Applicable Interest Rate
(as defined in the Note), and (b} the maximum interest rate which Borrower may by law pay
or Lender may charge and collect (the “Default Rate”)

Article 11. RIGHTS AND REMEDIES

Section 11.1. REMEDIES. Upon the occurrence__'_f’c_)_f .any- -Event of Default, Borrower
agrees that Trustee or Lender may take such action, without notice-or demand, as it deems
advisable to protect and enforce its rights against Borrower and in and to the Property,
including, but not limited to, the following actions, each of which may be pursued
concurrently or otherwise, at such time and in such order as Trustee-or-Lender may determine,
in its sole discretion, without impairing or otherwise affecting the oth_pr rights-and remedies of
Trustee or Lender: (a) declare the entire unpaid Debt to be immediately due and payable; (b)
institute proceedings, judicial or otherwise, for the complete foreclosure-of ‘this Security
Instrument under any applicable provision of law in which case the Property or any.interest
therein may be sold for cash or upon credit in one or more parcels or in seveéral interests or
portions and in any order or manner; (c) with or without entry, to the extent-permitted ‘and
pursuant to the procedures provided by applicable law, institute proceedings fOr;--the_'paiftial
foreclosure of this Security Instrument for the portion of the Debt then due and payable,"
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*_-subject to the continuing lien and security interest of this Security Instrument for the balance

~ _-of the Debt not then due, unimpaired and without loss of priority; (d) sell for cash or upon
..~ credit the Property or any part thereof and all estate, claim, demand, right, title and interest of

Bor;’ower. therein and rights of redemption thereof, pursuant to power of sale or otherwise, at
one of more sales, as an entity or in parcels, at such time and place, upon such terms and after
such notice thereof as may be required or permitted by law; (e) institute an action, suit or
proceeding in equity for the specific performance of any covenant, condition or agreement
contained "hqreih,‘ inthe Note or in the Other Security Documents; (f) recover judgment on the
Note either-before, during or after any proceedings for the enforcement of this Security
Instrument or the Other Security Documents; (g) apply for the appointment of a receiver,
trustee, liquidator’ or'conservator of the Property, without notice and without regard for the
adequacy of the security forthe Debt and without regard for the solvency of Borrower or of
any person, firm or other entity liable for the payment of the Debt; (h) subject to any
applicable law, the llc:ense granted to Borrower under Section 1.2 shall automatically be
revoked and Lender may enter into or upon the Property, cither personally or by its agents,
nominees or attorneys and. dlspossess Borrower and its agents and servants therefrom, without
liability for trespass, damages or otherwise and exclude Borrower and its agents or servants
wholly therefrom, and take possessmn of all books, records and accounts relating thereto and
Borrower agrees to surrender possesswn “of the Property and of such books, records and
accounts to Lender upon demand; and thereupon Lender may (i) use, operate, manage,
control, insure, maintain, repair, restore and otherwise deal with all and every part of the
Property and conduct the business thereat; (ii) complete any construction on the Property in
such manner and form as Lender deems._adwsable, (i11) make alterations, additions, renewals,
replacements and improvements to or on“the Property; (iv) exercise all rights and powers of
Borrower with respect to the Property, whether in the name of Borrower or otherwise,
including, without limitation, the right to make, cancel, enforce or modify Leases, obtain and
evict tenants, and demand, sue for, collect and receive all Rents of the Property and every part
thereof; (v) require Borrower to pay monthly in advancé to Lender, or any receiver appointed
to collect the Rents, the fair and reasonable rental value for the use and occupation of such
part of the Property as may be occupied by Borrower; (vi) require Borrower to vacate and
surrender possession of the Property to Lender or to such receiver and, in default thereof,
Borrower may be evicted by summary proceedings or otherwise; and (vii) apply the receipts
from the Property to the payment of the Debt, in such order, priority and proportions as
Lender shall deem appropriate in its sole discretion after deducting therefrom all expenses
{including reasonable attorneys’ fees) incurred in connection with the aforesaid operations
and all amounts necessary to pay the Taxes, Other Charges, insurance and-other expenses in
connection with the Property, as well as just and reasonable compensation for thé services of
Lender, its counsel, agents and employees; (i) exercise any and all ";"_{ig_]_i-ts ‘and remedies
granted to a secured party upon default under the Uniform Commercial Code, including,
without limiting the generality of the foregoing: (i) the right to take possession of. the
Personal Property or any part thereof, and to take such other measures as Lender may deem

necessary for the care, protection and preservation of the Personal Property, and (i1 -r@:-qugst )
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Borrower at its expense to assemble the Personal Property and make it available to Lender at

-a_convenient place acceptable to Lender. Any notice of sale, disposition or other intended
L acuon by Lender with respect to the Personal Property sent to Borrower in accordance with

the provisions hereof at least five (5) days prior to such action, shall constitute commercially
reasonable notice to Borrower; (j) apply any sums then deposited in the Escrow Fund and any
other sums held in escrow or otherwise by Lender in accordance with the terms of this
Security Instrument or any Other Security Document to the payment of the following items in
any order in its discretion: (i) Taxes and Other Charges; (ii) Insurance Premiums; (iii) Interest
on the unpaid principal balance of the Note; (iv) Amortization of the unpaid principal balance
of the Note; (v) all other sums payable pursuant to the Note, this Security Instrument and the
Other Security Docurnents; including without limitation advances made by Lender pursuant to
the terms of this Security Instrument; (k) surrender the Policies maintained pursuant to Article
3 hereof, collect the unearned Insurance Premiums and apply such sums as a credit on the
Debt in such priority and proportion as Lender in its discretion shall deem proper, and in
connection therewith, Borrower hereby appoints Lender as agent and attorney-in-fact (which
is coupled with an interest-and is therefore irrevocable) for Borrower to collect such Insurance
Premiums; (1) pursue such other rernedies as Lender may have under applicable law; (m)
apply the undisbursed balance of any Net Proceeds Deficiency deposit, together with interest
thereon, to the payment of the-Debt in such order, priority and proportions as Lender shall
deem to be appropriate in its discretion; or (n)-under the power of sale hereby granted, Lender
shall have the discretionary right to cause some or all of the Property, including any Personal
Property, to be sold or otherwise dlsposed of in any combination and in any manner permitted
by applicable law. :

In the event of a sale, by foreclosure, power of sale, or otherwise, of less than all of the
Property, this Security Instrument shall continue as 'a lien and security interest on the
remaining portion of the Property unimpaired and without loss of priority. In the event of a
sale, by foreclosure, power of sale, or otherwise, Lender may bid for and acquire the Property
and, in lieu of paying cash therefor, may make settlement for the purchase price by crediting
against the Obligations the amount of the bid made ‘therefor, -after deducting therefrom the
expenses of the sale, the cost of any enforcement proceeding hiereunder and any other surms
which Lender is authorized to deduct under the terms hereof, to the extent necessary to satisfy
such bid. Notwithstanding the provisions of this Section 11.1 to the contrary, if any Event of
Default as described in clause (i) or (ii) of Subsection 10.1(g) shall oceur, the entire unpaid
Debt shall be automatically due and payable, without any further IlOthC demand or other
action by Lender. L -

Section 11.2. APPLICATION OF PROCEEDS. The purchase money, proceeds and
avails of any disposition of the Property, or any part thereof, or any other sums. collected by
Lender pursuant to the Note, this Security Instrument or the Other Security Documents may
be applied by Lender to the payment of the Debt in such priority and proportions as Lender.in
its discretion shall deem proper. Upon any foreclosure sale or sales of all or any portion of
the Property under the power of sale herein granted (if any), Lender may bid for and purchase
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" _the Property and shall be entitled to apply all or any part of the Debt as a credit to the
* . purchase price.

" “Section 11.3. RIGHT TO CURE DEFAULTS. Upon the occurrence of any Event of
Default or if Borrower fails to make any payment or to do any act as herein provided, Lender
may'; but without any obligation to do so and without notice to or demand on Borrower and
without releasmg Borrower from any obligation hereunder, make or do the same in such
manner-and to such extent as Lender may deem necessary to protect the security hereof.
Lender is. anthorized to enter upon the Property for such purposes, or appear in, defend, or
bring any action- or. proceeding to protect its interest in the Property or to foreclose this
Security Instrument ‘or- collect the Debt, and the cost and expense thereof (including
reasonable attorneys™ fees to the extent permitted by law), with interest as provided in this
Section 11.3, shall congtitute a portion of the Debt and shall be due and payable to Lender
upon demand. All such costs and expenses incurred by Lender in remedying such Event of
Default or such failed payment ot act or in appearing in, defending, or bringing any such
action or proceeding shall bear interest at the Default Rate, for the period after notice from
Lender that such cost or ‘expense ‘was incurred to the date of payment to Lender. All such
costs and expenses incurred by :'_Lende_r__._t.ogether with interest thereon calculated at the Default
Rate shall be deemed to constitute a- p’oﬁion of the Debt and be secured by this Security
Instrument and the Other Security Documents and shall be immediately due and payable upon
demand by Lender therefor. -

In addition to the foregoing award of attorneys’ fees and costs, Lender shall be entitled
to its attorneys’ fees and costs incurred in.any post-judgment proceedings to collect or enforce
any judgment or order relating to this Security Instrument, the Note secured hereby or the
other Loan Documents. This provision is separate and several and shall survive the merger of
this provision into any judgment.

Section 11.4. ACTIONS AND PROCEEDINGS. Lender has the right to appear in
and defend any action or proceeding brought with respect to the Property and to bring any
action or proceeding, in the name and on behalf of Borrower; 'whic‘h'L_ender, in its discretion,
decides should be brought to protect its interest in the Property '

Section 11.5. RECOVERY OF SUMS REQUIRED TO BE PAID Lender shall have
the right from time to time to take action to recover any sum or sums.which constitute a part
of the Debt as the same become due, without regard to whether or not the balance of the Debt
shall be due, and without prejudice to the right of Lender thereafter to-bring an action of
foreclosure, or any other action, for a default or defaults by Borrower ex1stmg at the time such
earlier action was commenced.

Section 11.6. EXAMINATION OF BOOKS AND RECORDS. Lender, its agents,
accountants and attorneys shall have the right to examine the records, books, management-and

other papers of Borrower and its affiliates which reflect upon their financial condition; at the-
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" _Property or at any office regularly maintained by Borrower or its affiliates or where the books

-and records are located. Lender and its agents shall have the right to make copies and extracts
..~ from the foregoing records and other papers. In addition, Lender, its agents, accountants and

attorneys.shall have the right to examine and audit the books and records of Borrower and its
affiliates pertaining to the income, expenses and operation of the Property during reasonable
busmess hours at any office of Borrower and its affiliates where the books and records are
located -

Sec’uon 11 7 OTHER RIGHTS, ETC. (a) The failure of Lender to insist upon strict
performance of any_. term hereof shall not be deemed to be a waiver of any term of this
Security Instrumerit. < Borrower shall not be relieved of Borrower’s obligations hereunder by
reason of (i) the failure.of Lender to comply with any request of Borrower to take any action
to foreclose this Security Instrument or otherwise enforce any of the provisions hereof or of
the Note or the Other'S.ecu-ri'_t:"yf._DQcuments, (11) the release, regardless of consideration, of the
whole or any part of the: Property or of any person liable for the Debt or any portion thereof,
or (iii) any agreement or stipulation by Lender extending the time of payment or otherwise
modifying or supplementing the terms of the Note, this Security Instrument or the Other
Security Documents. e :

(b) It is agreed that the risk of loss or damage to the Property is on
Borrower, and Lender shall have no liability whatsoever for decline in value of the Property,
for failure to maintain the Policies, or for.failure to determine whether insurance in force is
adequate as to the amount of risks insured. Possession by Lender shall not be deemed an
election of judicial relief, if any such possession is requested or obtained, with respect to any
Property or collateral not in Lender’s possessmn '

(c) Trustee or Lender may resort for the payment of the Debt to any other
security held by Trustee or Lender in such order and manner as Lender, in its discretion, may
clect. Trustee or Lender may take action to recover: the Debt, or any portion thereof, or to
enforce any covenant hereof without prejudice to the: right of Trustee or Lender thereafter to
foreclose this Security Instrument. The rights of Lender under this Security Instrument shall
be separate, distinct and cumulative and none shall be given effect. fo the exclusion of the
others, No act of Trustee or Lender shall be construed as an election to proceed under any
one provision herein to the exclusion of any other provision. Trustee and-Lender shall not be
limited exclusively to the rights and remedies herein stated but shall be entrtled to every right
and remedy now or hereafter afforded at law or in equity. -

Section 11.8. RIGHT TO RELEASE ANY PORTION OF THE PROPERTY Lender
may release any portion of the Property for such consideration as Lender may require without,
as to the remainder of the Property, in any way impairing or affecting the lienor priority of
this Security Instrument, or improving the position of any subordinate lienholder with respect
thereto, except to the extent that the obligations hereunder shall have been reduced by the
actual monetary consideration, if any, received by Lender for such release, and may.ac'éépt__by :
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" _-assignment, pledge or otherwise any other property in place thereof as Lender may require

~ _without being accountable for so doing to any other lienholder. This Security Instrument shall

s continu‘é.as a lien and security interest in the remaining portion of the Property.

_ Secuon 11.9. VIOLATION OF LAWS. If the Property is not in compliance with
Apphcable Laws, Lender may impose additional requirements upon Borrower in connection
here\ylt_h_ l_nc:l_udmg? without limitation, monetary reserves or financial equivalents.

Se:cti:'c'a..n 1110 RIGHT OF ENTRY. Lender and its agents shall have the right to
enter and inspect.the Property at all reasonable times.

B 'Artic]e 12. ENVIRONMENTAL HAZARDS

Section 12.1. ENVIRONMENTAL REPRESENTATIONS AND WARRANTIES.
Borrower represents and warrants; based upon an environmental assessment of the Property
and information that Borrower kn_qws or should reasonably have known, that: (a) there are no
Hazardous Substances (defined below) or underground storage tanks in, on, or under the
Property, except those that are both (i) in compliance with Environmental Laws (defined
below) and with permits issued ‘pursuant thereto and (ii) fully disclosed to Lender in writing
pursuant to the written reports resultlng from the environmental assessments of the Property
delivered to Lender (the “Environmental Repott™); (b) there are no past, present or threatened
Releases (defined below) of Hazardous Substances in, on, under or from the Property except
as described in the Environmental Report; (c) there is no threat of any Release of Hazardous
Substances migrating to the Property except as described in the Environmental Report; (d)
there is no past or present non-compliance with Environmental Laws, or with permits issued
pursuant thereto, in connection with the Property: except as described in the Environmental
Report; (e) Borrower does not know of, and has not received, any written or oral notice or
other communication from any person or entity (mcludmg__ but not limited to a governmental
entity) relating to Hazardous Substances or Remediation (defined below) thereof, of possible
liability of any person or entity pursuant to any Enwronmental Law, other environmental
conditions in connection with the Property, or any -actual-or ‘potential administrative or
judicial proceedings in connection with any of the foregoing except as described in the
Environmental Report; and (f) Borrower has truthfully and fully ‘provided to Lender, in
writing, any and all information relating to conditions in, on, under or from the Property that
is known to Borrower and that is contained in Borrower’s files and.records, including but not
limited to any reports relating to Hazardous Substances in, on, under or: from the Property
and/or to the environmental condition of the Property. - -

“Environmental Law” means any present and future federal, state” and local laws,
statutes, ordinances, rules, regulations and the like, as well as common laW"reiating to
protection of human health or the environment, relating to Hazardous Substances, relatlng to
liability for or costs of Remediation or prevention of Releases of Hazardous Substances ‘or
relating to liability for or costs of other actual or threatened danger to human health or the :
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' _-environment. “Environmental Law” includes, but is not limited to, the following statutes, as

"’ .-aine_ndec__l, any successor thereto, and any regulations promulgated pursvant thereto, and any

: state___or:_lt)cal statutes, ordinances, rules, regulations and the like addressing similar issues: the
Comprehensive Environmental Response, Compensation and Liability Act; the Emergency
Plannihg" and Community Right-to-Know Act; the Hazardous Substances Transportation Act;
the Resource: Conservation and Recovery Act (including but not limited to Subtitle I relating
to underground storage tanks); the Solid Waste Disposal Act; the Clean Water Act; the Clean
Air Act; the Toxie Substances Control Act; the Safe Drinking Water Act; the Occupational
Safety and Health Act; the Federal Water Pollution Control Act; the Federal Insecticide,
Fungicide and Rodenticide Act; the Endangered Species Act; the National Environmental
Policy Act; and~the. River and Harbors Appropriation Act. “Environmental Law” also
includes, but is-not limited to, any present and future federal, state and local laws, statutes,
ordinances, rules, regulatlons and the like, as well as common law; conditioning transfer of
property upon a negative declaration or other approval of a governmental authority of the
environmental condition’ of the property; requiring notification or disclosure of Releases of
Hazardous Substances or othcr environmental condition of the Property to any governmental
authority or other person or entity, ‘whether or not in connection with transfer of title to or
interest in property; imposing conditions-or requirements in connection with permits or other
authorization for lawful activity; telating to nuisance, trespass or other causes of action related
to the Property; and relating to ﬁ?rongful' death, personal injury, or property or other damage
in connection with any physical condition or use of the Property. “Hazardous Substances”
include but are not limited to any and ‘all substances (whether solid, liquid or gas) defined,
listed, or otherwise classified as pollutants hazardous wastes, hazardous substances,
hazardous materials, extremely hazardous wastes, or words of similar meaning or regulatory
effect under any present or future Environmental Laws or that may have a negative impact on
human health or the environment, including but not-limited to petroleum and petroleum
products, asbestos and asbestos-containing mater_l_als, polychlorinated biphenyls, lead, radon,
radioactive materials, flammables and explosives _.pfovideg_i; however, that “Hazardous
Substances” shall not include cleaning materials customarily used at properties similar to the
Property, to the extent such materials are used, stored ancl dlsposed of in accordance with
Environmental Laws. S

“Release” of any Hazardous Substance includes but is not limited to any release,
deposit, discharge, emission, leaking, spilling, seeping, migrating, . injecting, pumping,
pouring, emptying, escaping, dumping, disposing or other movement of Hazardous
Substances. T -

“Remediation” includes but is not limited to any response, remedlal rernoval or
corrective action, any activity to cleanup, detoxify, decontaminate, contam or otherwise
remediate any Hazardous Substance, any actions to prevent, cure or mitigate any Reledse of
any Hazardous Substance, any action to comply with any Environmental Laws or with.. any
permits issued pursuant thereto, any inspection, investigation, study, momtormg, assessment
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audit, sampling and testing, laboratory or other analysis, or evaluation relating to any
* . “Hazardous Substances or to anything referred to in Article 12.

_“Section 12.2. ENVIRONMENTAL COVENANTS. Borrower covenants and agrees
that so long as the Borrower owns, manages, is in possession of, or otherwise controls the
operation of the Property: (a) all uses and operations on or of the Property, shall be in
compliance with all Environmental Laws and permits issued pursuant thereto; (b) there shall
be no Releases of Hazardous Substances by Borrower, its agents or employees in, on, under
or from the Property; (c) there shall be no Hazardous Substances in, on, or under the Property,
except those that are In. compliance with all Environmental Laws and with permits issued
pursuant thereto, if and to the extent required; (d) the Property shall be kept freec and clear of
all liens and other encumbrances imposed pursuant to any Environmental Law, whether due
to any act or omission of Borrower or any other person or entity (the “Environmental Liens”);
{(e) Borrower shall, -at.its-sole cost and expense, fully and expeditiously cooperate in all
activities pursuant to Section 12.3 below, including but not limited to providing all relevant
information and making knowledgeable persons available for interviews; (f) Borrower shall,
at its sole cost and expense,. perfonn any environmental site assessment or other investigation
of environmental conditions iri connection with the Property, pursuant to any written request
of Lender (including but not limited to. sampling, testing and analysis of soil, water, air,
building materials and other materials‘and substances whether solid, liguid or gas), and share
with Lender the reports and other results thereof, and Lender and other Indemnified Parties
(as defined herein) shall be entitled to rely on such reports and other results thereof provided,
however, that no such request shall be made by Lender unless Lender has reasonable grounds
to believe that a Release of Hazardous SubstanceS___Dr-a violation of Environmental Law has
occurred; (g) Borrower shall, at its sole cost and expense, comply with all reasonable written
requests of Lender to (i) reasonably effectuate Remediation of any condition (including but
not limited to a Release of a Hazardous Substance) in, on, under or from the Property; (ii)
comply with any Environmental Law; (iii) comply with’any directive from any governmental
authority; and (iv) take any other reasonable action necessary or appropriate for protection of
human health or the environment; (h) Borrower shall not do-or: allow any tenant or other user
of the Property to do any act that materially increases the dangers to human health or the
environment, poses an unreasonable risk of harm to any persen or entity (whether on or off
the Property), impairs or may impair the value of the Property, is contrary to any requirement
of any insurer, constitutes a public or private nuisance, constitutes “waste, or violates any
covenant, condition, agreement or easement applicable to the Property; and (i) Borrower shall
immediately notify Lender in writing of (A) any presence or Releases or threatened Releases
of Hazardous Substances in, on, under, from or migrating towards the Property: (B) any non-
compliance with any Environmental Laws related in any way to the Property; (C) any actual
or potential Environmental Lien; (D) any required or proposed Remediation of envirenmental
conditions relating to the Property; and (E) any written or oral notice or other communication
which Borrower becomes aware from any source whatsoever (including but’ not hmlted toa
governmental entity) relating in any way to Hazardous Substances or Remed1at10n thereof ]
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possible lLability of any person or entity pursuant to any Environmental Law, other

~ _-environmental conditions in connection with the Property, or any actual or potential

e admlmstratwe or judicial proceedings in connection with anything referred to in this Article
127 Any failure of Borrower to perform its obligations pursuant to this Section 12.2 shall
censtxtute bad .falth waste with respect to the Property.

Sectlon 12.3. LENDER’S RIGHTS. Lender and any other person or entity designated
by Lender 1nclud1ng but not limited to any receiver, any representative of a governmental
entity, and any ¢nvironmental consultant, shall have the right, but not the obligation, to enter
upon the Property at all reasonable times to assess any and all aspects of the environmental
condition of the Property and its use, including but not limited to conducting any
environmental assessment or audit (the scope of which shall be determined in Lender’s sole
and absolute discretion) and taking samples of soil, groundwater or other water, air, or
building materials, and. conductmg other invasive testing. Borrower shall cooperate with and
provide access to Lender and any such person or entity designated by Lender. The costs and
expenses of such assessments shall be borne by Lender except in instances where such report
or assessment is performed.due 1o Borrower’s failure to comply with its obligations under
Section 12.2(f) or following.an Event of Default, in which cases the costs and expenses of
such assessments shall be paid for by Borrower.

Article 13. INDEMNIFICATION

Section 13.1. GENERAL INDEMNIFICATION. Borrower shall, at its sole cost and
expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from
and against any and all claims, suits, liabilities (including, without limitation, strict liabilities),
actions, proceedings, obligations, debts, damages, losses, costs, expenses, diminutions in
value, fines, penalties, charges, fees, expenses, judgments, awards, amounts paid in
settlement, punitive damages, foreseeable and- unforeseeable consequential damages, of
whatever kind or nature (including but not limited’ to attorneys’ fees and other costs of
defense) (the “Losses”) imposed upon or incurred by.or asserted against any Indemnified
Partics and directly or indirectly arising out of or in any way relating to any one or more of
the following, except to the extent any of the following are attributable to the gross negligence
or willful misconduct of an Indemnified Party: (a) ownership of this'Security Instrument, the
Property or any interest therein or receipt of any Rents; (b) any amendment to, or
restructuring of, the Debt, and the Note, this Security Instrument, or any. Other Security
Documents; (c) any and all lawful action that may be taken by Lender in connection with the
enforcement of the provisions of this Security Instrument or the Note or any of the Other
Security Documents, whether or not suit is filed in connection with same, or-in connection
with Borrower and/or any partner, joint venturer or shareholder thereof becommg aparty to a
voluntary or involuntary federal or state bankruptcy, insolvency or similar proceedmg, (d) any
accident, injury to or death of persons or loss of or damage to property occurring in, on or
about the Property or any part thereof or on the adjoining sidewalks, curbs, ad}acent property
or adjacent parking areas, streets or ways; (€) any use, nonuse or condition in, on or- about the )
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~"_Property or any part thereof or on the adjoining sidewalks, curbs, adjacent property or

-a'clj.a_cent__ parking areas, streets or ways; (f) any failure on the part of Borrower to perform or
..~ 'be in compliance with any of the terms of this Security Instrument; (g) performance of any

labor or services or the furnishing of any materials or other property in respect of the Property
or any part thereof; (h) the failure of any person to file timely with the Internal Revenue
Ser\iicé an aeccurate Form 1099-B, Statement for Recipients of Proceeds from Real Estate,
Broker and Barter Exchange Transactions, which may be required in connection with this
Security Tnstrumeént, or to supply a copy thereof in a timely fashion to the recipient of the
proceeds of the (ransaction in connection with which this Security Instrument is made; (i) any
failure of the Property to be in compliance with any Applicable Laws; (j) the enforcement by
any Indemnified Party of the provisions of this Article 13; (k) any and all claims and demands
whatsoever which may be asserted against Lender by reason of any alleged obligations or
undertakings on its part: to perform or discharge any of the terms, covenants, or agreements
contained in any Lease; (I).the-payment of any commission, charge or brokerage fee to
anyone which may be payable in connection with the funding of the loan evidenced by the
Note and secured by this Secunty Instrument; or (m) any misrepresentation made by
Borrower in this Security Instrument or any Other Security Document. Any amounts payable
to Lender by reason of the application of this Section 13.1 shall become immediately due and
payable and shall bear interest at the Default Rate from the date loss or damage is sustained
by Lender until paid. For purposes ¢f this Article 13, the term “Indemnified Parties” means
Lender, Trustee and any person or entlty WhO is or will have been involved in the origination
of the loan evidenced by the Note, any person or entity who is or will have been involved in
the servicing of the loan evidenced by the Note, any person or entity in whose name the
encumbrance created by this Security Instrument is.or will have been recorded, persons and
entities who may hold or acquire or will have held a full or partial interest in the loan
evidenced by the Note (including, but not: limited .to, Investors (as defined herein) or
prospective Investors in the Securities (as defined: herein) as well as custodians, trustees and
other fiduciaries who hold or have held a full or partial interest in the loan evidenced by the
Note as well as the respective directors, officers, shareholders,, partners, employees, agents,
servants, representatives, contractors, subcontractors,’ afﬁh_atcs_ .Subsidiaries, participants,
successors and assigns of any and all of the foregoing (includinig but not limited to any other
person or entity who holds or acquires or will have held a participation or other full or partial
interest in the loan evidenced by the Note or the Property, whether during the term of the loan
evidenced by the Note or as a part of or following a foreclosure of the loan evidenced by the
Note and including, but not limited to, any successors by merger, consohdatlon or acquisition
of all or a substantial portion of Lender’s assets and business). FIR :

Section 13.2. MORTGAGE AND/OR INTANGIBLE TAX. Borrerwer shall at its
sole cost and expense, protect, defend, indemnify, release and hold harmless the Indemnified
Parties from and against any and all Losses imposed upon or incurred by or as_sertg_:d _a_galnst
any Indemnified Parties and directly or indirectly arising out of or in any way relating to.any
tax on the making and/or recording of this Security Instrument, the Note or any. of the Other.
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" Security Document, except for net income taxes and franchise taxes (imposed in lieu of net

" _-income taxes) imposed on an Indemnified Party as a result of a present or former connection
..~ between the jurisdiction of the government or taxing authority imposing such tax and the

Indemnified Party (excluding a connection arising solely from the Indemnified Party having
'exec_ut_g-f:d","del_'ivered, or performed its obligations or received a payment under, or enforced,
this Security Instrument, the Note and the Other Security Documents) or any political
subd1v1310n or taxmg authority thereof or therein.

Scctlon 13 3. ERISA INDEMNIFICATION. Botrower shall, at its sole cost and
expense, protect;-defend, indemnify, release and hold harmless the Indemnified Parties from
and against any-and all Losses (including, without limitation, attorneys’ fees and costs
incurred in the investigation, defense, and settlement of Losses incurred in correcting any
prohibited transaction or in the sale of a prohibited loan, and in obtaining any individual
prohibited transaction .exemption under ERISA that may be required, in Lender’s sole
discretion) that Lender may 1ncur dlrectly or indirectly, as a result of a default under Sections
4.2 or 5.9 or Subsection’ 4 3(p)

Section 13.4. ENVIRONMENTAL INDEMNIFICATION. Borrower shall, at its sole
cost and cxpense, protect, defend; 1nd__el_nmfy, release and hold harmless the Indemnified
Parties from and against any and all Losses and costs of Remediation (whether or not
performed voluntarily), engineers’ fees, . -ehvironmental consultants” fees, and costs of
investigation (including but not limited to sampling, testing, and analysis of soil, water, air,
building materials and other materials-and substances whether solid, liquid or gas) imposed
upon or incurred by or asserted against.any Indemnified Parties, and directly or indirectly
arising out of or in any way relating to any one or more of the following (except to the extent
the same relate solely to Hazardous Substances first introduced to the Property by anyone
other than Borrower, its agents or employees following the foreclosure of this Security
Instrument (or the delivery and acceptance of ‘a-deed.in lien of such foreclosure), the
expiration of any right of redemption with respect thereto and the obtaining by the purchaser
at such foreclosure sale or grantee under such deed of -.pqsseSsi'on of the Property): (a) any
presence of any Hazardous Substances in, on, above, or.under the Property; (b) any past,
present or threatened Release of Hazardous Substances in; on, above, under or from the
Property; (c) any activity by Borrower, any person or entity affiliated with Borrower or any
tenant or other user of the Property in connection with any actual, proposed or threatened use,
treatment, storage, holding, existence, disposition or other Release, generation, production,
manufacturing, processing, refining, control, management, abatement, removal, handling,
transfer or transportation to or from the Property of any Hazardous Substances.-at any time
located in, under, on or above the Property; (d) any activity by Borrower;, any person or entity
affiliated with Borrower or any tenant or other user of the Property in connection with any
actual or proposed Remediation of any Hazardous Substances at any time located in; under,
on or above the Property, whether or not such Remediation is voluntary or pursuant to court
or administrative order, including but not limited to any removal, remedial or corrective
action; (e) any past, present or threatened non-compliance or violations of any Env1ronmental
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Laws.(or permits issued pursuant to any Environmental Law) in connection with the Property

- _or-operations thereon, including but not limited to any failure by Borrower, any person or
.-~ entity-affiliated with Borrower or any tenant or other user of the Property to comply with any

order of any governmental authority in connection with any Environmental Laws; (f) the
imposition, recording or filing or the threatened imposition, recording or filing of any
Environmental' Lien encumbering the Property; (g) any administrative processes or
proceedlngs or judicial proceedings in any way connected with any matter addressed in
Article 127and thls Section 13.4; (h) any past, present or threatened injury to, destruction of or
loss of natural resources in any way connected with the Property, including but not limited to
costs to investigate and -assess such injury, destruction or loss; (i) any acts of Borrower or
other users of the Property in arranging for disposal or treatment, or arranging with a
transporter for “transport for disposal or treatment, of Hazardous Substances owned or
possessed by such Borrowér or other users, at any facility or incineration vessel owned or
operated by another person o ehtity and containing such or similar Hazardous Materials; (j)
any acts of Borrower or other usets of the Property, in accepting any Hazardous Substances
for transport to dlsposal or. treatrnent facilities, incineration vessels or sites selected by
Borrower or such other users;’ from which there is a Release, or a threatened Release of any
Hazardous Substance which causes the-incurrence of costs for Remediation; (k) any personal
injury, wrongful death, or property d_an_[_lage arising under any statutory or common law or tort
law theory, including but not limited to damages assessed for the maintenance of a private or
public nuisance or for the conducting of ‘an abnormally dangerous activity on or near the
Property; and (1) any misrepresentation or inaccuracy in any representation or warranty or
material breach or failure to perform any covenants or other obligations pursuant to Article

Section 13.5. DUTY 1O DEFEND; ATTORNEY.;S’ FEES AND OTHER FEES AND
EXPENSES. Upon written request by any Indemnified Party, Borrower shall defend such
Indemnified Party (if requested by any Indemnified Party, in the name of the Indemnified
Party) by attorneys and other professionals approved by the Indemnmified Parties.
Notwithstanding the foregoing, any Indemnified Parties. may, in their sole and absolute
discretion, engage their own attorneys and other professionals to defend or assist them, and, at
the option of Indemnified Parties, their attorneys shall control the resolution of claim or
proceeding. Upon demand, Borrower shall pay or, in the sole and absolute discretion of the
Indemnified Parties, reimburse, the Indemnified Parties for the p'aynienf of reasonable fees
and disbursements of attorneys, engineers, environmental consultams laboratorles and other
professionals in connection therewith. e -

Article 14. WAIVERS

Section 14.1. WAIVER OF COUNTERCILAIM. Borrower hereby Waweq the rlght to
assert a counterclaim, other than a mandatory or compulsory counterclaim, in' any action.or

proceeding brought against it by Lender arising out of or in any way connected W1th thls_

Security Instrument, the Note, any of the Other Security Documents, or the Obllgatlons
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Section 14.2. MARSHALLING AND OTHER MATTERS. Borrower hereby waives,

to the extent permitted by law, the benefit of all appraisement, valuation, stay, extension,
o -rclns__l;atcment and redemption laws now or hereafter in force and all rights of marshalling in

the“event of any sale hereunder of the Property or any part thereof or any interest therein.
Furthe_lj, ‘Borrower hereby expressly waives any and all rights of redemption from sale under
any order or decree of foreclosure of this Security Instrument on behalf of Borrower, and on
behalf of each and every person acquiring any interest in or title to the Property subsequent to
the date of this Security Instrument and on behalf of all persons to the extent permitted by
applicable law. -

Section 14.3, ‘WAIVER OF NOTICE. Borrower shall not be entitled to any notices of
any nature whatsoever from Trustee or Lender except with respect to matters for which this
Security Instrument specifically and expressly provides for the giving of notice by Trustee or
Lender to Borrower and eXcept. with respect to matters for which Trustee or Lender is
required by applicable law-to give notice, and Borrower hereby expressly waives the right to
receive any notice from Trustee of Lender with respect to any matter for which this Security
Instrument or applicable law ‘does not speciﬁcally and expressly provide for the giving of
notice by Trustee or Lender to Borrower

Section 14.4. SOLE DISCRETION OF LENDER. Wherever pursuant to this
Security Instrument (a) Lender exercises any right given to it to approve or disapprove, (b)
any arrangement or term is to be-satisfictory to Lender, or (c) any other decision or
determination is to be made by Lender, the decision of Lender to approve or disapprove, all
decisions that arrangements or terms are satisfactory or not satisfactory and all other decisions
and determinations made by Lender, shall be in the sole and absolute discretion of Lender and
shall be final and conclustve, except as may be othermse expressly and specifically provided
herein. : %

Section 14.5. SURVIVAL. The indemnifications made pursuant to Sections 13.3 and
13.4 and the representations and warranties, covenants, and. other obligations arising under
Article 12, shall continue indefinitely in full force and effect and shall survive and shall in no
way be impaired by: any satisfaction or other termination of this Security Instrument, any
assignment or other transfer of all or any portion of this Security Instrument or Lender’s
interest in the Property (but, in such case, shall benefit both Indemnified Parties and any
assignee or transferee), any exercise of Lender’s rights and remédics pursuant hereto
including but not limited to foreclosure or acceptance of a deed i m lieu- of foreclosure, any
exercise of any rights and remedies pursuant to the Note or any of the Other Security
Documents, any transfer of all or any portion of the Property (whether by Borrower or by
Lender following foreclosure or acceptance of a deed in lieu of foreclosure or at-any other
time), any amendment to this Security Instrument, the Note or the Other Securlty Docuinents,
and any act or omission that might otherwise be construed as a release “or dlscharge of
Borrower from the obligations pursuant hereto. :
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. Section 14.6. WAIVER OF TRIAL BY JURY. BORROWER HEREBY

*_WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, THE RIGHT TO
_TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM,

WHETHER IN CONTRACT, TORT OR OTHERWISE, RELATING DIRECTLY OR
INDIRECTLY TO THE LOAN EVIDENCED BY THE NOTE, THE APPLICATION
FOR THE LOAN EVIDENCED BY THE NOTE, THE NOTE, THIS SECURITY
INSTRUMENT OR THE OTHER SECURITY DOCUMENTS OR ANY ACTS OR
OMISSIONS  OF - LENDER, ITS OFFICERS, EMPLOYEES, DIRECTORS OR
AGENTS IN CONNECTION THEREWITH.

Article 15. EXCULPATION

Section 15.1. EXCULPATION. Lender shall not enforce the liability and obligation
of Borrower, to perform and observe the obligations contained in this Security Instrument, the
Note, or the Other Security Documents by any action or proceeding wherein a money
judgment shall be sought against Borrower or any partner, member, or manager of Borrower,
except that Lender may bririg a foreclosure action, an action for specific performance or any
other appropriate action or proceeding to enable Lender to enforce and realize upon this
Security Instrument, the Note, -the’ Other Security Documents, and the interests in the
Property; and any other collateral given to Lender pursuant to this Security Instrument and the
Other Security Documents; provided, however, that, except as specifically provided herein,
any judgment in any such action or proceeding shall be enforceable against Borrower or any
partner of Borrower only to the extent of Borrower’s interest in the Property and in any other
collateral given to Lender, and Lender, by accepting-this Security Instrument, the Note and
the Other Security Documents, agrees that it shall not sue for, seek or demand any deficiency
judgment against Borrower or any general -partner of Borrower, in any such action or
proceeding, under or by reason of or in connection with this Security Instrument, the Note, or
the Other Security Documents. The provisions of ‘this paragraph shall not, however, (i)
constitute a waiver, release or impairment of any obhgatxon evidenced or secured by this
Security Instrument or the Other Security Documents; (ii) impair the right of Lender to name
Borrower as a party defendant in any action or suit for foreclosure and sale under this Security
Instrument, (iii) affect the validity or enforceability of any gnaranty made in connection with
this Security Instrument or the Other Security Documents, (iv) impair the right of Lender to
obtain the appointment of a receiver, (v) impair the enforcement of any assignment, or, (vi)
constitute a waiver of the right of Lender to enforce the liability and obli gation of Borrower or
any general partner of Borrower, by money judgment or otherwise, to the extent of any loss,
damage, cost, expense, liability, claim or other obligation incurred. by Lender or Trustee
(including attorneys’ fees and costs reasonably incurred) arising out of or in.connection with
the following: (a) fraud or misrepresentation by Borrower in connection with th1s Security
Instrument, the Note or the Other Security Documents; (b) the gross negligence or willful
misconduct of Borrower; (¢) material physical waste of the Property; (d)‘the breach: of
provisions in this Security Instrument or the Other Security Documents ‘concerning
Environmental Laws and Hazardous Substances and any indemnification of Lender w1th_:3
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-" _-respect thereto in any document; (¢) the removal or disposal of any portion of the Property

o after default under the Note or the Other Security Documents; (f) the conversion or
..~ misappropriation by Borrower of (i) any insurance proceeds paid by reason of any loss,

damiage or destruction to the Property, (ii) any awards or other amounts received in
C@nil_ec_:_tion'wilh the condemnation of all or a portion of the Property, or (iii) any Rents
following default under this Security Instrument, the Note or the Other Security Documents;
(g) failure to pay Taxes (provided that the liability of Borrower shall be onty for amounts in
excess of” the amount held by Lender in escrow for the payment of Taxes), assessments,
charges for labor or materials or other charges that can create liens on any portion of the
Property; and (h) any security deposits collected with respect to the Property which are not
delivered to Lender upon a foreclosure of the Property or action in lieu thereof, except to the
extent any such security deposits were applied in accordance with the terms and conditions of
any of the Leases prior to’ the occurrence of the Event of Default that gave rise to such
foreclosure or action:in. heu thereef

Notw1thstand1ng' an_ythmg to the contrary in this Security Instrument, the Note or the
Other Security Documents. (i):the Debt shall be fully recourse to Borrower; and (ii) Lender
shall not be deemed to have walved any right which Lender may have under Section 506(a),
506(b), 1111(b) or any other prov151ons ‘of the U.S. Bankruptcy Code to file a claim for the
full amount of the Debt or to require that all collateral shall continue to secure all of the Debt
owing to Lender in accordance with this Security Instrument, the Note or the Other Security
Documents, in the event that: (A) the first full monthly payment of principal and interest
under the Note is not paid when due; (B) Borrower fails to permit on-site inspections of the
Property within a reasonable time after written request to Borrower therefor, fails to provide
financial information pursuant to the provisions ofthe Security Instrument after written
request to Borrower therefor, or fails to comply ‘with the terms of Section 4.3 hereof; (C)
Borrower fails to obtain Lender’s prior written consent to any subordinate financing or other
voluntary lien encumbering the Property; (D) Bortower fails to obtain Lender’s prior written
consent to any assignment, transfer, or conveyance of the Propeny or any interest therein as
required by this Security Instrument. :

Asticle 16. NOTICES S

Section 16.1. NOTICES. All notices or other written communications hereunder shall
be deemed to have been properly given (i) upon delivery, if delivered in person with receipt
acknowledged by the recipient thereof, (ii) one (1) Business Day (deﬁned below) after having
been deposited for overnight delivery with any reputable overnight coutier-Service, or (iii)
three (3) Business Days after having been deposited in any post office ‘or mail depository
regularly maintained by the U.S. Postal Service and sent by reglstered or cernﬁed mail,
postage prepaid, return receipt requested, addressed as follows: T
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" _If to Borrower: Bay Ridge Park LLC

o cfo Financial Management Group
1900 Avenue of the Stars, Suite 2475
Los Angeles, California 90067
Attention: Michael Prochelo

If to Trustes: -~ - First American Title Company
e T s 501 West Weber Avenue, Suite 300
- Stockton, California 95203
.Attention: Vicki Quinn

If toLender: .~ . Bear Stearns Commercial Mortgage, Inc.
383 Madison Avenue
-~ .~New York, New York 10179
_:”Attontron J. Christopher Hoeffel

or addressed as such party may from time to time designate by written notice to the other
parties. :

Either party by notice to the other may designate additional or different addresses for
subsequent notices or commumcanons

For purposes of this Security Instrhment “Business Day” shall mean any day other
than Saturday, Sunday or any other clay on. which banks are authorized or required to close in
New York, New York. -

Article 17. SERVICE OF PROCESS

Section 17.1. CONSENT TO SERVICE (a) Borrower will maintain a place of
business or an agent for service of process in the State of Washmgton and give prompt notice
to Lender of the address of such place of business aid of the name and address of any new
agent appointed by it, as appropriate. Borrower further agrees that-the failure of its agent for
service of process to give it notice of any service of process will not impair or affect the
validity of such service or of any judgment based thereon. If, despite the foregoing, there is
for any reason no agent for service of process of Borrower available to.be served, and if it at
that time has no place of business in the State of Washington, then Borrower irrevocably
consents to service of process by registered or certified mail, postage prepald to it at its
address given in or pursuant to the first paragraph hereof.

(b) Borrower initially and irrevocably designates CT 'C'orp.or_;a-t-ion"S_ystem
with offices on the date hereof at Pike Street, Seattle, Washington 98101, to reeéive for.and
on behalf of Borrower service of process in the State of Washington with’ respect to this
Security Instrument. : :
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Article 18, APPLICABLE LAW

~/_Section 18.1. CHOICE OF LAW. THIS SECURITY INSTRUMENT SHALL

BE DEEMED TO BE A CONTRACT ENTERED INTO PURSUANT TO THE LAWS
OF THE STATE OF NEW YORK AND SHALL IN ALL RESPECTS BE
GOVERNED, CONSTRUED, APPLIED AND ENFORCED IN ACCORDANCE WITH
THE LAWS OF THE STATE OF NEW YORK, PROVIDED HOWEVER, THAT
WITH - RESPECT TO THE CREATION, PERFECTION, PRIORITY AND
ENFORCEMENT OF THE LIEN OF THIS SECURITY INSTRUMENT, AND THE
DETERMINATION OF DEFICIENCY JUDGMENTS, THE LAWS OF THE STATE
WHERE THE PROPERTY IS LOCATED SHALL APPLY.

Section 18.2. USURY LAWS. This Security Instrument and the Note are subject to
the express condition that at io time shall Borrower be obligated or required to pay interest on
the Debt at a rate which could subject the holder of the Note to either civil or criminal liability
as a result of being in excess of the maximum interest rate which Borrower is permitted by
applicable law to contract of agree to'pay. If by the terms of this Security Instrument or the
Note, Borrower is at any time required or obligated to pay interest on the Debt at a rate in
excess of such maximum rate, the rdte of interest under the Security Instrument and the Note
shall be deemed to be immediately reduced to such maximum rate and the interest payable
shall be computed at such maximum fate and all prior interest payments in excess of such
maximum rate shall be applied and shall be deemed to have been payments in reduction of the
principal balance of the Note. All sums paid or agreed to be paid to Lender for the use,
forbearance, or detention of the Debt shall, to the extent permitted by applicable law, be
amortized, prorated, allocated, and spread throughout. the full stated term of the Note until
payment in full so that the rate or amount of interest on account of the Debt does not exceed
the maximum lawful rate of interest from time to t1me m effect and applicable to the Debt for
s0 long as the Debt 1s outstanding. e

Section 18.3. PROVISIONS SUBJECT TO APP_LICAB-LE LAW. All rights, powers
and remedies provided in this Security Instrument may be exercised only to the extent that the
exercise thereof does not violate any applicable provisions of law-.and are intended to be
limited to the extent necessary so that they will not render this Security Instrument invalid,
unenforceable or not entitled to be recorded, registered or filed under the provisions of any
applicable law. If any term of this Security Instrument or any applieation thereof shall be
invalid or unenforceable, the remainder of this Security Instrument and any other application
of the term shall not be affected thereby. : ;

Article 19. SECONDARY MARKET

Section 19.1. TRANSFER OF LOAN. Lender may, at any time,--_sell',:_trahsfe'r.__or
assign the Note, this Security Instrument and the Other Security Documents, and-any orall

servicing rights with respect thereto, or grant participations therein or issﬁ.e'.mbrtgage'j
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passthrough certificates or other securities evidencing a beneficial interest in a rated or

~ _-uprated public offering or private placement (the “Securities”). Lender may forward to each
...~ purchaser, transferee, assignee, servicer, participant or investor in such Securities or any

Rating Agency rating such Securities (collectively, the “Investor”) and each prospective
Investor; all documents and information which Lender now has or may hereafter acquire
relatmg to the Debt and to Borrower, and the Property, whether furnished by Borrower, or
otherwise, as Lender determines necessary or desirable. Borrower agrees to cooperate with
Lender in connection with any transfer made or any Securities created pursuant to this
Security Instrument; including, without limitation, the delivery of an estoppel certificate in
accordance therewith, and such other documents as may be reasonably requested by Lender.
Borrower shall also furnish and Borrower consents to Lender furnishing to such Investors or
such prospective Investors or Rating Agency any and all information concerning the Property,
the Leases, the financial condition of Borrower as may be requested by Lender, any Investor
Or any prospective Investor or Ratmg Agency in connection with any sale, transfer or
participation interest. Lender may retain or assign responsibility for servicing the Note, this
Security Instrument, and. the Other ‘Security Documents, or may delegate some or all of such
responsibility and/or obhgatlons to a‘servicer including, but not limited to, any subservicer or
master servicer. Lender may make such assignment or delegation on behalf of the Investors if
the Note is sold or this Security Instrument or the Other Security Documents are assigned.
All references to Lender herein shall refer to and include any such servicer to the extent
applicable. o

Section 19.2. CONVERSION-TO REGISTERED FORM. At the request and the
expense of Lender, Borrower shall appoint, as its agent, a registrar and transfer agent (the
“Registrar’”) acceptable to Lender which shall maintain, subject to such reasonable regulations
as it shall provide, such books and records as are necessary for the registration and transfer of
the Note in a manner that shall cause the Note-to-be considered to be in registered form for
purposes of Section 163(f) of the Code. The option to "'('_iOnveIft- the Note into registered form
once exercised may not be revoked. Any agreement setting out the rights and obligation of
the Registrar shall be subject to the reasonable approval-of Lender. Borrower may revoke the
appointment of any particular person as Registrar, effective. upon ‘the effectiveness of the
appointment of a replacement Registrar. The Registrar shall not be entitled to any fee from
Lender or any other lender in respect of transfers of the Note and Securlty Instrument (other
than Taxes and governmental charges and fees). s

Section 19.3. COOPERATION. Borrower acknowledges that Lender and its
successors and assigns may (a) sell this Security Instrument, the Note and ‘Other Security
Documents to one or more third parties as a whole loan, (b) participate the.loan secured by
this Security Instrument (the “Looan”) to one or more third parties, (c) dep031t through one or
a series of transactions, this Security Instrument, the Note and Other Security Documents with
a trust, which trust may sell certificates to third parties evidencing an ownership intcrest in the
trust assets or (d) otherwise sell the Loan or interest therein to third parties (the transactions
referred to in clauses (a) through (d) are hereinafter referred to as “Secondaty Market .
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© - Transactions”). Borrower shall cooperate in good faith with Lender in effecting any such

"’ .-Secondary Market Transaction and shall cooperate in good faith to implement all

i requirements imposed by any rating agency issuing any statistical rating in any Secondary
Market Transaction or the requirements of potential investors in any Secondary Market
Transactlon ‘Borrower agrees to make upon Lender’s written request, without limitation, all
structural or -other changes to the Loan (including delivery of one or more new component
notes to replace the original note or modify the original note to reflect multiple components of
the Loan” and sich new notes or modified note may have different interest rates and
amornzatlon schedules) modifications to any documents evidencing or securing the Loan,
delivery of opinions of -counsel acceptable to the rating agency or potential investors and
addressing such. matters-as the rating agency or potential investors may require; provided,
however, that the Borrower shall not be required to modify (i) the initial weighted average
interest rate payable under the Note, (ii) the stated maturity of the Note, (iii} the aggregate
amortization of principal of '_:t"he._:_N_ote, (iv) any other material economic term of the Loan, or
(v) decrease the time periods durihg which Borrower is permitted to perform its obligations
under this Security Instrument or any of the Other Security Documents. Borrower shall
provide such information- and doctments relating to Borrower, Indemnitor, if any, the
Property and any tenants of the Improvements as Lender may reasonably request in
connection with a Secondary Market Transaction. Lender shall have the right to provide to
prospective investors or rating agencies-any information in its possession, including, without
limitation, financial statements relating to.Borrower, the Indemnitor, if any, the Property and
any tenant of the Improvements. Borrower acknowledges that certain information regarding
the Loan and the parties thereto and the Property may be included in a private placement
memorandum, prospectus or other disclosure documerits.

Article 20. COSTS

Section 20.1. PERFORMANCE AT “BORROWER'S EXPENSE. Borrower
acknowledges and confirms that Lender shall impose certain administrative processing and/or
commitment fees in connection with (a) the extension; renewal,. modification, amendment and
termination of its loan, (b) the release or substitution-of -collateral therefor, (c) obtaining
certain consents, waivers and approvals with respect to the Property, (d) the review of any
Lease or proposed Lease or the preparation or review of any subordination, non-disturbance
agreement or (e) if the servicer, in its reasonable determination,: anticipates that there will
occur an Event of Default and the Loan is transferred to a special gervicer (the occurrence of
any of the above shall be called an “Event”). Borrower further acknowledges. and confirms
that it shall be responsible for the payment of all costs of reappraisal. of the Property or any
part thereof required by law, regulation, any governmental or quasi-governimental authority
or, following an Event of Default, Lender. Borrower hereby acknowledges.and agrees to pay,
immediately, with or without demand, all such fees (as the same may be increased or
decreased from time to time), and any additional fees of a similar type or nature' which may be
imposed by Lender from time to time, upon the occurrence of any Event ‘or otherwise,
Wherever it is provided for herein that Borrower pay any costs and expenses, such costs and_:ﬁ
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" _expenses shall include, but not be limited to, all reasonable legal fees and disbursements of

: .-L?nd_er, _whether retained firms, the reimbursement for the expenses of in-house staff or

L ot-hérwise.

_ Sectlon 20.2. ATTORNEY’S FEES FOR ENFORCEMENT. (a) Borrower shall pay
all reasonable legal fees incurred by Lender in connection with (i) the preparation of the Note,
this Securlty Instrument and the Other Security Documents and (ii) the items set forth in
Section 20.1 above; and (b) Borrower shall pay to Trustee or Lender on demand any and all
expenses, incluoding legal expenses and attorneys’ fees, incurred or paid by Trustee or Lender
in protecting its-interest in the Property or Personal Property or in collecting any amount
payable hereunder or'in enforcing its rights hereunder with respect to the Property or Personal
Property, whether or-not any legal proceeding is commenced hereunder or thereunder and
whether or not any default' or Event of Default shall have occurred and is continuing, together
with interest thereon at the Default Rate from the date paid or incurred by Trustee or Lender
until such expenses are pald by Borrower

: =.Al’tlcle 21. DEFINITIONS

Section 21.1. GENERAL DEFINITIONS. Unless the context clearly indicates a
contrary intent or unless otherwise specifically provided herein, words used in this Security
Instrument may be used interchangeably in singular or plural form and the word “Borrower”
shall mean “each Borrower, each party ¢omprising Borrower (if Borrower consists of more
than one person or entity) and any subsequent owner or owners of the Property or any part
thereof or any interest therein”; the word #Lender” shall mean “Lender and any subsequent
holder of the Note”; the word “Note” shall mean “‘the Note and any other evidence of
indebtedness secured by this Security Instrument™; the word “person” shall include an
individual, corporation, limited liability company, partnershlp, trust, unincorporated
association, government, governmental authority, and any. other entity, the word “Property”
shall include any portion of the Property and any interest therein, and the phrases “attorneys’
fees” and “counsel fees” shall include any and all reasonable attorneys’, paralegal and law
clerk fees and disbursements, including, but not limited to, fees.and disbursements at the pre-
trial, trial and appellate levels incurred or paid by Lender in 'prote(iting its interest in the
Property, the Leases and the Rents and enforcing its rights hereunder

Article 22. MISCELLANEOUS PROVISIONS

Section 22.1. NO ORAL CHANGE. This Security Instrum‘ent,. -an_d.--aily provisions
hereof, may not be modified, amended, waived, extended, changed, diScharged or terminated
orally or by any act or failure to act on the part of Borrower or Lendeér; but only by an
agreement in writing signed by the party against whom enforcement of.any. modlﬁcatlon
amendment, waiver, extension, change, discharge or termination 1s sought. I
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- Section 22.2. LIABILITY. If Borrower consists of more than one person, the

-obhgatlons and liabilities of each such person hereunder shall be joint and several. This
.-~ Security Instrument shall be binding upon and inure to the benefit of Borrower and Lender

and their respectlve successors and assigns forever.

Sectlon 22.3. INAPPLICABLE PROVISIONS. If any term, covenant or condition of
the Note or this.Security Instrument is held to be invalid, illegal or unenforceable in any
respect; the Note and this Security Instrument shall be construed without such provision.

Sectlon 22 4 HEADINGS, ETC. The headings and captions of various Sections of
this Security Instniment: -are for convenience of reference only and are not to be construed as
defining or limiting, i i any way, the scope or intent of the provisions hereof.

Section 22.5. DUPLICATE ORIGINALS; COUNTERPARTS. This Security
Instrument may be executed in any number of duplicate originals and each duplicate original
shall be deemed to be ‘an original. = This Security Instrument may be executed in several
counterparts, each of which counterparts shall be deemed an original instrument and all of
which together shall constitute a single Security Instrument. The failure of any party hereto to
execute this Security Instrument, or.any counterpart hereof, shall not relieve the other
signatories from their obligations hereunder _

Section 22.6. NUMBER AND GENDER Whenever the context may require, any
pronouns used herein shall include the c_orrespondmg masculine, feminine or neuter forms,
and the singular form of nouns and pronouns shall include the plural and vice versa.

Section 22.7. SUBROGATION. If any or all of the proceeds of the Note have been
used to extinguish, extend or renew any indebtedness heretofore existing against the Property,
then, to the extent of the funds so used, Lender shall be subrogated to all of the rights, claims,
liens, titles, and interests existing against the Property heretofore held by, or in favor of, the
holder of such indebtedness and such former rights, claims, liéns, titles, and interests, if any,
are not waived but rather are continued in full force and effect 1n-favor of Lender and are
merged with the lien and security interest created herein -as-cumulative security for the
repayment of the Debt, the performance and discharge of Borrower’s obligations hereunder,
under the Note and the Other Security Documents and the performance and discharge of the
Other Obligations. A

Section 22.8. TRUSTEE PROVISIONS. (a) From time to time upon written request
of Lender and presentation of this Deed of Trust for endorsement and withouit-affecting the
personal liability of any person for payment of the Debt or performance-of the Obligations,
Trustee may, without liability therefor and without notice, (i) reconvey all or-any part-of the
Property; (ii) consent to the making of any map or plat thereof; (iii) join:in- grantmg any
easement thereon; (iv) join in any declaration of covenants and restrictions; or (v) joinin any

exlension agreement or any agreement subordinating the lien or charge hereof.. Trustee or-
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" _Lender may from time to time apply in any court of competent jurisdiction for aid and

" _«direction in the execution of the trusts hereunder and the enforcement of the rights and
L remedles available hereunder, and Trustee or Lender may obtain orders or decrees directing or

conﬁrmmg or approving acts in the execution of such trusts and the enforcement of such
remedies:” Trustee has no obligation to notify any party of any pending sale or any action or
proceeding unless held or commenced and maintained by Trustee under this Deed of Trust.
Borrower shall pay to Trustee reasonable compensation and reimbursement for services and
expensés-in the enforcement of the trusts created hereunder, including reasonable attorneys’
fees. Borrower ‘shall indemnify Trustee and Lender against all losses, claims, demands and
liabilities which* either'may incur, suffer or sustain in the execution of the trusts created
hereunder or in the performance of any act required or permitted hereunder or by law.

(b) From tlme to tlme by a writing signed by Lender, Lender may appoint another
trustee to act in the place and. stead of Trustee or any successor, with the same effect as if
originally named Trustee herem :

Article 23. : :=S=PECIAL WASHINGTON PROVISIONS

Section 23.1. INCONSISTENCIES WITH STATE PROVISIONS. In the event of
any inconsistencies between this Article 23 of this Security Instrument and any other terms
and provisions of this Security Instrument,, the terms and conditions of this Article 23 of this
Security Instrument shall control and. be bmdmg

Section 23.2. NON- AGRICULTURAL PURPOSES. The Property that 1s subject to
this Security Instrument is not vsed prmc:]pally or prlmarlly for agricultural or farming
purposes. :

Section 23.3. POWER OF SALE. (a) 'I-f.jan"Ev.ent;_ of Default occurs and Lender so
requests, Trustee shall sell the Property in accordance. with the. Deed of Trust Act of the State
of Washington (RCW Chapter 61.24 as existing now ‘or hereafter amended) at public auction
to the highest bidder. Any person, except Trustee, may bid at.tliﬁ-T-rustee's sale. Trustee shall
apply the proceeds of the sale as follows: (i) to the expenses-of sale,. including Trustee’s fees
and attorneys' fees, to the extent that such trustee's fees and charges do not, in the aggregate,
exceed the amount which would, by the superior court of the county in which the trustee’s sale
occurred, have been deemed a reasonable attorney's fee, had this instrument been foreclosed
as a mortgage in a non-contested action in that court; (ii) to all the principal and interest
evidenced by the Note and all other indebtedness secured by this Security Instrument and the
Other Security Documents; and (iii) the surplus, if any, less the clerk's filing: fee, shall be
deposited, together with written notice of the amount of the surplus, a copy of the notice of
trustee's sale, and an affidavit of mailing as provided in RCW 61.24.080(3), with the clerk of
the superior court of the county in which the sale took place. The Trustee shall dehver 16 the
purchaser at the sale its deed, without warranty, which shall convey to the .purch_ascr the
interest in the Property which Borrower had or had the power to convey at the time-of its"
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" _-execution of this Security Instrument and such as it may have acquired thereafter. The

-T__i'-us_tee'_s_ deed shall recite the facts showing that the sale was conducted in compliance with
.~ all the-requirements of the law and of this Security Instrument, which recital shall be prime

facie.¢vidence that such compliance and conclusive evidence thereof in favor of bona fide
purchasers and encumbrancers for value. The power of sale conferred by this Security
Instrument and the Deed of Trust Act in the State of Washington is not an exclusive remedy,
and w__hen not exerc1sed Beneficiary may foreclose this Security Instrument as a mortgage.

“(b) . Lender shall have the right to proceed with respect to the personal
property in accordance with Lender's nghts and remedies with respect to real property or sell
the personal propérty separately and without regard to the remainder of the Property in
accordance with Lender's rights and remedies provided by the Uniform Commercial Code, as
well as other rights and remedies available at law and equity.

{c) Upb_n ‘the occurrence of an Event of Default, Lender is authorized,
cither by itself or its agent, to be ‘appointed by it for the purpose, or by a receiver appointed by
a court of competent jurisdi¢tion, to enter into and upon and take hold and possession of any
portion or all of the Property; beth real and personal, and exclude Borrower and all other
persons therefrom; to operate and ‘manage the Property and rent and lease the same; to
perform such reasonable acts of repair-and protection as may be reasonably necessary or
proper to conserve the value thereof; and collect any Rents for the benefit and protection of
Lender, and from time to time apply or-accumulate such Rents in such order and manner as
Lender or such receiver, in its solediscretion shall consider advisable to or upon the
following: expenses of receivership, if any; the costs.of upkeep, maintenance, repair and/or
operation of the Property; the repayment of any"éu"m's theretofore, or thereafter advanced
pursuant to this Security Instrument, the interést then due or to become due upon the Debt
secured hereby; the taxes and assessments upon the Propcrt}r then due or next to become due;
or upon the unpaid principal of such indebtedness. ~ The collection or receipt of Rents by
Lender, its agent or receiver after notice of default and riotice of sale shall not affect or impair
such defanlt of notices or any sale proceedings prcdiéatcd__t_he’fcbn. Any Rents in possession
of Lender's agents or receiver at the time of sale and.not.theretofore applied as herein
provided shall be applied in the same manner and for the same purposes as the proceeds of
sale. Neither Trustee nor Lender shall be under any obligation to make any of the payments
or do any of the acts referred to in this paragraph, and any actions teferred to in this paragraph
may be taken by Lender regardless of whether any notice of default or'notice-of sale has been
given hereunder and without regard to the adequacy of the security for the. indebtedness
evidenced by the Note. Nothing herein shall require Lender, debtot or réceiver appointed to
collect any Rents; however, Lender shall be entitled to such appointment at its options in
accordance with this Section 23.2, This assignment of Rents is 1ntended to bc ipemﬁc
perfected and choate upon recording as provided in RCW 7.28.230. e

(d) The Property, real, personal or mixed, may be sold as an’ entlrety orin
parcels by one sale or by several sales held at one time or at different times, all as Trustee or_:j
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" _Lender, in their unrestricted discretion, may elect. Borrower, for and on behalf of itself and

o -all persons including by, through or under Borrower, waives any and all right to have the
L Propelty marshalled upon any foreclosure sale, and agrees that upon foreclosure, the Property

may be sold as an entirety and not in parcels.

(e) Upon an Event of Default, Lender, separately or in an action to
foreclose thls Security Instrument, shall be entitled without notice and without regard of the
adequacy of ‘any security for the Note, the absence of waste or deterioration of the Property or
other arguments based on equity, to the appointment of a receiver of the Rents of the Property
who shall have, in addition to all the rights and powers customarily given to and exercised by
such receiver, all- the__ rlg_ht_s and powers granted to Lender by the covenants herein. Once
appointed, at Lender's Opti'on- such receiver shall remain in place until the default is cured.

() Whenever this Security Instrument requires that amounts payable by a
third party be paid dlrectly to Lender (for example, insurance proceeds and proceeds of claims
of loss or damage to the Property), Lender may enforce such rights with a preliminary
injunction or temporary restiaining order. Borrower agrees that irreparable harm may resolve
if such payments are not made dlrectly to Lender. Borrower agrees not to oppose such a
motion for injunction or restrammg order pr0v1ded the arrangements are made to deposit such
sums in a third party depository. -

Section 23.4. FIXTURE FI'LI'NG'= ‘To the extent that any Property constitutes a
fixture, this Security Instrument Wlll serve as a fixture filing pursuant to the Uniform
Commercial Code.

Section 23.5. ORAL AGREEMENTS. ORAL AGREEMENTS OR ORAL
COMMITMENTS TO LOAN MONEY, EXTEND CREDIT OR FORBEAR FROM
ENFORCING REPAYMENT OF A DEBT. ARE N_OT ENFORCEABLE UNDER
WASHINGTON LAW.

[The remainder of this page is intentional;llly'left bl:ank.]
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IN WITNESS WHEREOF, THIS SECURITY INSTRUMENT has been executed by
Borrower the day and year first above written.

BAY RIDGE PARK LLC,
a Delaware limited liability company

By: < %@2{ @ﬁ‘%
Mazxine N. Dunitz, Truste the Maxine
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Dunitz Trust established July 4, 1996
under the Maxine and Gerald Dunitz
Trust u/t/d/ June 3, 1982, Manager
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ACKNOWLEDGMENT

-STATE OF CALIFORNIA )
) ss:

COUNTY OF ZHS AMVGEZE)S

On ,DfC" -ﬁé’ 20 G , before me, Mrospee FPRICHECH a
Notary Public in‘and for said State, personally appeared A7/ XAA/ . OV N2,
personally known' to-me-(or proved on the basis of satisfactory evidence) to be the person(s)
whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s)

acted, executed the 1nstrument

WITNESS my hand and ofﬁc1al seal. .\_/é,\_/&

Signature:
— e “Print Name: _MICHPPEL  [RiCile £O
i My commission expires: Z-i- (&

D Comm. #1372922

e NOT ALH‘V PUBLIC - CALIFORNIA m
g a5 Angeles County -

% 3 My Comer, Expues Sept. |, 2006 "i'

v >y oyl

TR -
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EXHIBIT A
(Descripticn of Land)

ALL of that certain lot, piece or parcel of land, with the buildings and improvements thereon,
sztuate }ymg and being more particularly described as follows:

Parcel “A” o

All that portion of the East Y2 of the Southeast %4 of Section 34, Township 35 North, Range 3 East,
W.M., being more particularly described as follows:

Commencing at the Southeast corner of Section 34, Township 35 North, Range 3 East, W.M.; thence
North 88 degrees 20" 14”. West along.the South line of said Section 34, a distance of 645.76 feet, more
or less, to the Northerly extensmn of the centerline of a 60.00 foot easement as shown on Skagit
County ¢ Short Plat
No. 96-012, approved Octobcr 2, 1996 ‘and recorded in Auditor's File No. 9610110054, records of
Skagit County, Washington, in.- Book 12 of Short Plats, at page 155, records of Skagit County,
Washington; thence North 1 degrée_.27’-22:"f- East, a distance of 1,041.74 feet; thence North 88 degrees
20°48” West, a distance of 30.00 feet to the true point of beginning; thence continue North 88 degrees
20r48” West, a distance of 645.96 feet to the West line of the Southeast Y4 of the Southeast Y4 of said
Section 34; thence North 1 degree 27°22” East along said line a distance of 500.00 feet; thence South
88 degrees 20°48” East a distance of 645.96 feet; thence South 1 degree 27°22” West a distance of
500.00 feet to the true point of beginning.

Parcel “B™:

A non-exclusive easement for ingress, egress and utlhtles over, under and across the following
described parcel and land: gz

Commencing at the Southeast corner of Section 34, Township 35 North, Range 3 East, W.M.; thence
North 88 degrees 20" 14” West along the South line of said Section-34, a distance of 645.76 feet, more
or less, to the Northerly extension of the centerline of a 60.00 foot easement as shown on Skagit
County Short Plat No. 96-012, approved October 2, 1996, and recorded in Auditor’s File No.
9610110054, records of Skagit County, Washington, in Book 12 of Short Plats; at page 155, records of
Skagit County, Washington; thence North 1 degree 27°22” East, a distance of 1,041.74 feet; thence
North 88 degrees 20°48" West, a distance of 30.00 feet to the true point‘of beginning; thence South 1
degree 27°22” West a distance of 986.65 feet to the beginning of a tangé'nt -curve to the right having a
radius of 25.00 feet; thence along the arc of said curve, passing through a central angle of 90 degrees
127247, an arc distance of 39.36 feet to the point which lies 30.00 feet, when measured at a right angle,
from the South line of said Section 34; thence South 88 degrees 20’ 14” East paratlel to, the ‘South line
of said Section 34, a distance of 110.00 feet to the beginning of a tangent curve havmg a radius of
25.00 feet, the center of which bears North 1 degree 39°46” East; thence Northwesterly along the arc
of said curve, passing through a central angle of 89 degrees 47°36”, a distance of 39:18 feet; thénce
North 1 degree 27°22” East a distance of 1,078.60 feet to the beginning of a non-tangent.curve having "
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-" _-a radius of 48.00 feet, the center of which bears South 51 degrees 10°51” East; thence Northeasterly

o .dlong the arc of said curve, passing through a central angle of 31 degrees 37°02”, a distance of 26.49
. ~feet’to a point of reverse curvature; thence Northerly along the arc of said curve, passing through a

central-angle of 161 degrees 29°44”, a distance of 146.57 feet to the end of said curve; thence North 88
degrees 20748 -West a distance of 60.00 feet to a point lying North 1 degree 27°22” East from the true
point of beginning; thence South 1 degree 27°22” West a distance of 207.93 feet to the true point of
beginning. . -
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