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THIS DOCUMENT IS ALSO TO BE FILED AS A FIXTURE FILING IN THE REAL ESTATE RECORDS
_~OFKING COUNTY, WASHINGTON, AND CONSTITUTES A FIXTURE FILING PURSUANT TO THE
UNIFORM COMMERCIAL CODE OF WASHINGTON.

" COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT,
- FIXTURE FILING FINANCING STATEMENT AND
ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS

THE PROMISSORY NOTE SECURED HEREBY PROVIDES FOR A:
g FIXED INTEREST RATE

THIS COMMERCIAL DEED OF TRUST, SECURITY AGREEMENT, FIXTURE FILING
FINANCING STATEMENT AND ASSIGNMENT OF LEASES, RENTS, INCOME AND PROFITS (this
“Security Instrument”) is made and given as of October 26, 2004, by MT. VERNON RETAIL, LLC, a(n)
Washington limited liability .company, whose address is 5604 East Mercer Way, Mercer Island,
Washington 98040 (‘Borrower,” and for purposes of Article 3 hereof, “Assignor’), to CHICAGO TITLE
INSURANCE COMPANY, a Missouri corporation, and all successors and assigns, whose address is P.O.
Box 638, Mt. Vernon, Washington” 9827'3 (herein called “Trustee”), for the benefit of ARTESIA
MORTGAGE CAPITAL CORPORATION, & Delaware corporation, and its successors and/or assigns, as
Beneficiary/Grantee, whose address is 1180 NW. Maple Street, Suite 202, Issaquah, Washmgton 98027,
and its successor and assigns {in each case, Lender and for purposes of Article 3 hereof, “Assignee”).

WHEREAS, Borrower is justly mdebted to Lender in the principal sum of One Mitlion Two
Hundred Thousand and 00/100 Dollars ($1,200,000.00), pursuant to a certain Fixed Rate Note of even
date herewith, more particularly described below,

NOW, THEREFORE, FOR GOOD AND. V_A_L_UABLE CONSIDERATION, including the
indebtedness herein recited and the trust herein created, the receipt of which is hereby acknowledged,
Borrower hereby grants a first priority security interest in, and irrevocably gives, grants, transfers, aliens,
enfeoffs, conveys, confirms, warrants, assigns, mortgages" bargains, sells and pledges to Trustee, IN
TRUST FOREVER, WITH ALL POWERS OF SALE AND ‘STATUTORY RIGHTS, for the benefit and
security of Lender, under and subject to the terms and conditions hereinafter set forth, the following
property, rights, interests and estates now owned, or hereafter acqwred by Borrower (collectively, the
"Property"): : :

{a) the real property described in Exhibit A attached'here_to':and made a part hereof
(collectively, the "Land"), together with additional lands, estates and .development rights hereafter
acquired by Borrower for use in connection with the development, ownership or.occupancy of such real
property, and all additional lands and estates therein which may, from time to time, by supplemental
mortgage or otherwise be expressly made subject to the lien of this Security Instrument

(b) any and all buildings, structures and other improvements now or. hereafter erected,
constructed, placed or located on the Land including, without limitation, fixtures, tenements;, attachments
appliances, equipment, building systems, machinery, and other articles now or hereafter attached to or
used in connection with said buildings, structures and other improvements (cotlectwely, the
“Improvements”), and any and all additions to, substitutions for or replacements of such:Improvements
and such Land and all interests, estates or other claims, both in law and equity, which Borrower now.has

or may hereafter acquire in the Land or the lmprovements inciuding, without limitation, all right, titte and -
interest now owned or hereafter acquired by Borrower in and to any greater esfate in the Land or the_.

Improvements;
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: (€) all easements, tenements, hereditaments, appurtenances, rights-of-way and rights now
owned or hereafter acquired by Borrower used or useful in connection with, or located on, under or above
~-all or any part of, the Land or as a means of access thereto, including, without limitation, all rights
pursuant to.any trackage agreement; all rights to the nonexclusive use of commaon drive entries; all oil
and gas and other hydrocarbons; all minerals, crops, timber and other emblements; water, groundwater,
water rights and shares of stock evidencing the same; any and all right, title and interest of Borrower, now
owned or hereafter acquired, in and to any land lying within the right-of-way of any street, open or
proposed, -adjoining the Land; and any and all sidewalks, vaults, alleys and strips and gores of land
adjacent toor used in-connection with the Land (collectively, the “Appurtenances”);

(d) o all Ieasehold estate, right, title and interest of Borrower in and to all written and oral
leases, subleases, subtenancnes licenses, franchises, usufructs, occupancy agreements and other
agreements affecting-all or any portion of the Property or the Improvements or the use or occupancy
thereof, now or hereafter existing-or entered into, whether before or after any proceeding is instituted by
or against Borrower under-11-U.8.C. § 101 et seq., as amended (the “Bankruptcy Code”), including,
without limitation, extensions, renewals and subleases (all of the foregoing, individually, a “Lease" and
collectively, "Leases”), and all- nghts and claims of any kind that Borrower may have against any tenant
under the Leases or in connection with the termination or rejection of the Leases in a bankruptcy or
insolvency proceeding, and all right, titte-and interest of Borrower thereunder, including, without limitation,
all cash or security deposits, prepaid of advance rentals, and deposits or payments of similar nature
which are hereby specifically assigned, transferred and set over to Lender; including, without limitation, all
rents, royalties, issues, revenues, profits; proceeds, income and other benefits, including, without
limitation, accounts receivable, of, a¢cruing- 1o or derived from such Leases and from the renting, leasing
or bailment of Improvements and equipment; including, without limitation, any payments made by tenants
under Leases in connection with the termination.of any Lease and all oil, gas and other mineral rights,
royalties and profits, whether paid or accruing before or after any proceeding is instituted by or against
Borrower under the Bankruptcy Code (all of the foregoing, collectively, “Rents”), and all proceeds from
the sale or other disposition of the Leases and-the right to receive and apply the Rents to the payment of
the Secured Obligations (defined below) and all Iease -guaranties, letters of credit and any other
supporting obligation for any of the Leases (collectlvely, ‘Lease Guaranties”) given by any guarantor in
connection with any of the Leases, and all rights, powers; privileges, options and other benefits of
Borrower as lessor under the Leases and beneficiary under Lease Guarantles

(e) all the estate, interest, right, title, other cl:alm ar dem-and, both in law and in equity,
including, without limitation, claims or demands with respect to the'proceeds of and any unearned
premiums on insurance policies in effect with respect to the Property, which Borrower now has or may
hereafter acquire in the Property, including, without limitation, the right to receive and apply the proceeds
of any insurance, judgments or settlements made in lieu thereof, for damage to the Property, and any and
all awards made for the taking by eminent domain, or by any proceeding of purchase in lieu thereof, of
the whole or any part of the Property, including, without limitation, any’ awards resultmg from a change of
grade of streets and awards for severance damages; K .

(f) all goods, chattels, construction materials, furniture, furnlshlngs eqmpment machinery,
apparatus, appliances, and other items of personal property, whether tangible or antanglble of any kind,
nature or description, whether now owned or hereafter acquired by Borrower, including, without limitation,
improvements including, without limitation, furnaces, steam boilers, hot water boilers, oil- burners, pipes,
radiators, air conditioning and sprinkling systems, gas and electric fixtures, carpets, .rugs, “shades,
awnings, screens, elevators, motors, dynamos, cabinets, and all other furnlshlngs tools, equipment.and
machinery, appliances, building supplies, materials, fittings and fixtures of every kind, -‘which.is, are or
shall hereafter be located upon, attached, affixed to or used or useful, either directly orindirectly,-in
connection with the complete and comfortable use, occupancy and operation of the Property and

Improvements, whether or not any of such personal property is now or becomes a Fixture: (defined .~
below), including, without limitation, any and all licenses, permits or franchises used or required in

connection with such use, occupancy or operation, together with any and all additions, replacements. of

substitutions thereto, thereof or therefor, as well as the proceeds thereof or therefrom regardless of- form e

(hereinafter sometimes together referred to as the “Personal Property™: such Parsanal Pueae--
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include; without limitation, all Accounts, Documents, Instruments, Chattel Paper, Goods, Equipment,
-General Intangibles, Fixtures and Inventory, as those terms are defined in the Uniform Commercial Code
- 0f rhe Sta_te'where the Property is located);

. (g) _“all plans and specifications, contracts and subcontracts for the construction of any
Improvements denSIty rights, bonds, permits and other development or use entittements, licenses,
guarantees, warranties, causes of action, claims, condemnation proceeds, profits, security deposits, utility
deposits, governmental agency fees and deposits and refunds thereof, refunds of taxes or insurance
premiums, policies, claims, and proceeds of insurance, claims and proceeds arising from condemnation,
vehicles, together with all present and future attachments, accessions, replacements, additions, products
and proceeds thereof

(h) all monles deposned by Borrower, or deposited on behalf of Borrower, with any City,
County, public body or agency, irrigation, sewer or water district or company, and any other body or
agency, for the installation, or to secure the installation, of any utility pertaining to the Property;

(i) all refunds,” rebates, reimbursements, reserves, deferred payments, deposits, cost
savings, governmental subsidy payments, governmentally-registered credits (such as emissions reduction
credits), other credits, waivers and payments, whether in cash or in kind, due from or payable by (i} any
federal, state, municipal or other governmental or guasi-governmental agency, authority or district (each,
a "Governmental Agency”) or (ii).any insurance or utility company relating to any or all of the Property or
arising out of the satisfaction of any COHdItIOI’lS imposed upon or the obtaining of any approvals for the
development or rehabilitation of the Property, K

i all refunds, rebates, rembursements credits and payments of any kind due from or
payable by any Governmental Agency for any taxes, special taxes, assessments, or similar governmental
or quasi-governmental charges or levies imposed upon Borrower with respect to the Property or upon any
or all of the Property or arising out of the satisfaction of any conditions imposed upon or the obtaining of
any approvals for the development or rehabilitation of the’Prdpér.ty;

(k) all monies deposited by Borrower ‘with or for the benefit of Lender pursuant to any
reserve, escrow or cash collateral agreements executed by. Borrower in favor of Lender;

i) contract rights, accounts receivable, management agreements business records;

{m) all additions, accessions, replacements, substltutmns proceeds and products of the real
and personal property, tangible and intangible, described herein; ' .

(The Property does not include any equipment, inventory, furniture, fnrn'lshings or trade fixtures
owned and supplied by tenants of the Property, except to the extent of Borrower s 1andlord s lien (if any)
therein.)

FOR THE PURPOSE OF SECURING:

1. repayment of indebtedness in the total principal amount of One MI“IOH Two Hundred
Thousand and 00/100 Dollars ($1,200,000.00) with interest, additional interest,” default interest, late
charges, prepayment charges and other sums and charges thereon (the “Loan’),. evidenced- by that
certain Fixed Rate Note, of even date herewith, and all modifications, extensions, renéwals and
replacements thereof or judgments thereon (collectively, the “Note"), executed by Borrower in favor of
Lender, and with a final maturity date of November 11, 2014, the terms of which are mcorporated by
reference as though set forth in full; : o

2. the payment of any additional amounts, with interest thereon, that may be "nereafte:r_..-

loaned by Lender to Borrower, which additional loans are evidenced by a promissory note or‘notes
containing a recitation that this Security Instrument secures the payment of such note or notes.
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‘3. payment of all sums advanced by Lender, its successors and assigns, or Trustee to
.=-protect cure for or maintain the Property, or any portion thereof, and Lender's interests under this
- -Security Instrument, including but not limited to the payment of taxes on the Property, insurance
premiums for insurance for the Property, payment of principal and interest on prior liens and payment of
eicpens_es;_.atto_rney’s fees and trustee’s fees, together with interest thereon at the Default Rate (as
defined /in the ‘Note) and all sums advanced by Lender or Trustee under the terms of or for the
enforcement of- the Loan Documents {defined beiow), with interest thereon at the Default Rate (as defined
in the Note)

4. . observance performance and discharge of every obligation, covenant or agreement of
Borrower contained: hereln or in the Notg;

5. obs_ervance, performance and discharge of every obligation, covenant and agreement of
Borrower contained in any document, instrument or agreement now or hereafter executed by Borrower
which recites that the obligations thereunder are secured by this Security Instrument, including, without
limitation, payment of all other sums, with interest thereon, which may hereafter be loaned to Borrower, or
its successors or assigns, by Lender, .of its successors or assigns, when evidenced by a promissory note
or notes containing a recrtahon that they are secured by this Security Instrument;

6. compliance WIth and performance of each and every material provision of any declaration
of covenants, conditions and restrictions pertaining to the Property or any portion thereof; and

7. payment and performance o% é.ll obligations of Borrower arising from any and all existing
and future agreements with Lender which may afford interest rate protection to all or part of the Loan,
when such agreement recites that the oblrgattons thereunder are secured by this Security instrument.

(The principal of and the interest on -the indebtedness evidenced by the Note; all charges, fees
and other sums as provided in the Loan Documents; and the principal of and interest on any other
indebtedness secured by this Security Instrument are. referred to herein, collectively, as the “Secured
Obligations”.) :

PROVIDED, HOWEVER, that if the Secured Obligations shall have been paid in cash and
performed in full, then, in such case the Trustee, at Lender’s-direéction, shall, at the request and expense
of Borrower, satisfy this Instrument and the estate, right, title;and interest of the Trustee and Lender in the
Property shall cease, and upon payment to Lender of all costs and expenses incurred for the preparation
of the release hereinafter referenced and all recording costs if allowed by law, the Trustee and Lender
shall release this Instrument and the lien, operation and effect hereof’ by proper instrument.

The Note, this Security Instrument and any other document or mstrument executed by Borrower
in connection with the Loan shall be collectively referred to as the “Loan Documents.” All initially
capitalized terms used herein which are defined in the Note shall have the same meanmg herein unless
the context otherwise requires. - -

TO PROTECT THE SECURITY OF THIS SECURITY INSTRUMENT BORROWER HEREBY
COVENANTS AND AGREES AS FOLLOWS:

ARTICLE 1.
COVENANTS AND AGREEMENTS OF BORROWER

1.01 Payment of Secured Obligations. Borrower shall pay and perform as and when due
the Secured Cbligations. o

1.02 Performance of Other Qbligations; Preservation, Maintenance and Management of.-

Property. Borrower shall perform, comply with and abide by each and every one of the covenants,
agreements and conditions contained and set forth in the Note and this Security Instrument. Borrower:

i i
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“(a) shall keep the Property in good condition and repair;

(b) shall not remove, demolish or structurally alter any of the Improvements without the prior
written.consent of Lender; provided, however, Lender's consent shall not be required in connection with
cosmetic and non-structural alterations;

. {c} . shali complete promptly and in a good and workmanlike manner any Improvement which
may be [_\_'owfor- hereafter constructed on the Property and promptly restore in like manner any portion of
the Improvemernits which may be damaged or destroyed from any cause whatsoever, and pay when due
all claims forlabor performed and materials furnished therefor;

{d) shall comply with and abide by all laws, ordinances, rules, regulations and orders of
governmental authorities ‘now.or hereafter affecting the Property or any part thereof or requiring any
alterations or improvements to be made thereon, including without limitation, all Environmental Laws (as
defined in Section 1.03 hereof); and the Americans with Disabilities Act;

(e) shall compl_y:'wit"h. .a"nd'f- abide by all of its obligations under any covenant, condition,
restriction or agreement of record affecting the Property;

(f shall not comm"it"of pe__rm'i't'any waste or deterioration of the Property;
(9) shall not allow changes__"in thé':_L__l.s'e for which all or any part of the Property is intended;
{h) shall maintain all certificates, licenses and permits necessary to keep the Property

operating in conformity with the use for whit:h a‘H or any part of the Property is intended;

{i) shall not initiate or acqunesce m a change in the zoning classification of the Property
without Lender’s prior written consent;

) shall insure that at all times the Land constitutes one or more separate legal lots
complying with all subdivision or platting laws, ordinances, rules or regulations applicable to the Property,
or other laws relating to the division or separation of real property. .

(k) shall insure that at all times the Land is ass‘eésed for-real estate tax purposes as one or
more wholly independent tax lot or lots, separate from“any. adjo‘ining land or improvements not
constituting a part of such lot or lots, and no other land or |mprovements is. assessed and taxed together
with the Property or any portion thereof; s

)] shall not abandon the Property; and

(m) shall do any and all other acts which, from the character an'd'u:s,e of .th":e- Property, may be
reasonably necessary to maintain, protect and preserve the Property and protect -t-he-seg.urity of Lender.

The Property shall be managed by either: {i) Borrower or a person/entity affitiated with Borrower
approved by Lender for so long as Borrower or said affiliated person/entity is managing the Property in a
commercially prudent and reasonable manner; or (ii}a professional property management company
approved by Lender. Management by said affiliated person/entity or professional property management
company (in either case, the “Property Manager") shall be pursuant to a written agreement approved by
Lender (the “Management Agreement’). In no event shall any manager be removed or replaced or the
terms of any Management Agreement modified or amended without prior written consent. of Lender.
Notwithstanding the provisions of any Management Agreement or any other agreement now ot hereafter .
existing or entered into (together with any and all extensions, renewals, substitutions, replacements, - -
amendments, modifications and/or restatements thereof, the "Management Agreements') to the-" -
contrary, Borrower shall not pay any Property Manager, nor shall any Property Manager accept, total ;
management fees {i.e., on-site and off-site management fees or other compensation, whether monetary e
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_-or.Aonmonetary) ("Management Fees’) in excess of four percent (4%) of the effective gross income

from the Property per year, nor shall such Management Fees be payable in advance of receipt of such
-.-income. The Management Agreements and all of the rights and interests thereunder including, without
limitatiory, the rights to Management Fees are and at all times will be subject and subordinate to the Loan
and the Loan Documents and to any renewals, extensions, modifications, assignments, replacements, or
consolidations thereof, and the rights, privileges and powers of Lender hereunder and thereunder. Such
subordination _shall be self-operative and no further instrument shall be required to effect such
subordination, but. Barrower agrees to execute and deliver, and to cause any Property Manager to
execute and deliver, any instrument which Lender may deem necessary or appropriate to confirm such
subordination. . Such subordination means, among other things, that Management Fees shall not be paid
or accepted unless.all current expenses attributable to the ownership and operation of the Property,
including, without limitation; current expenses relatlng to Borrower’s liabilities and obligations with respect
to the Loan and the Loan Documents (collectively, “Operating Expenses”), have been paid. In the event
(x) of any Event of Defauilt (defined below) under the Loan Documents or under any Management
Agreement then in effect, which default is not cured within any applicable grace or cure period, (y) the
debt service coverage ratio-applicable to the Property is less than 1.15 to 1.00 for the twelve (12) month
period immediately preceding the calculation, or (z) of the bankruptcy or insolvency of the manager, or
Borrower, if the Property Manager is: affiliated with Borrower, Lender shall have the right to immediately
terminate, or to direct Borrower to. immediately terminate, such Management Agreement and to retain, or
to direct Borrower to retain, a 'new management agent approved by Lender. All Rents generated by or
derived from the Property shall first-be utilized solely for Operating Expenses, and none of the Rents
generated by or derived from the Property ‘shall be diverted by Borrower and utilized for any other
purpose unless all such current expenses attnbutable to the ownership and operation of the Property
have been fully paid and satisfied. .

1.03 Hazardous Waste. Borrower at all times shall keep the Property and groundwater of the
Property free of Hazardous Substances (defined below). Borrower shall not permit its tenants or any third
party to enter the Property to use, generate, manufacture, store, release, threaten release, or dispose of
Hazardous Substances in, on or about the Property; prowded however, that Borrower may permit
reasonable incidental use and storage of Hazardous-Subistances on the Property provided that such use
and storage complies with the following: {(a) such use and storage shall be limited to customary supplies
which are normal incidents of the ownership and management-of real property which is similar to the
Property ("Permitted Uses”); (b) no such products or supplies-¢reate any risk of harm to persons or
property, including, without limitation, the Property; and (c) all such products and supplies are used and
stored in strict compliance with all applicable Environmental Laws (defined below). Borrower shall give
Lender prompt written notice of any claim by any person, entity, or governmental agency that a violation
of Environmental Laws has occurred with respect to all or any portion of the Property, or that a release or
disposal of Hazardous Substances has occurred on the Property (éxcept Permitted Uses as may be
permitted pursuant to the preceding sentence), or that Hazardous Substances are present at the Property
or otherwise affect the Property (except Permitted Uses). Borrower, through‘its professional engineers
and at its cost, shall promptly and thoroughly investigate suspected” Hazardous Substances
contamination of the Property and shall provide to Lender a detailed description of the investigation, and
any copies of reports at Borrower's expense. Borrower shall forthwith remove; repair; clean up, and/or
detoxify any Hazardous Substances from the Property, to the extent that the ‘presence and/or
maintenance of such Hazardous Substances in, on or about the Property const|__tutes a violation of any
federal, state or local law, ordinance, order, decree or regulation now or hereafter in-effect and-applicable
to Borrower or the Property, and whether or not Borrower was responsible for ‘the.. existence of the
Hazardous Substances in, on or about the Property. ‘Hazardous Substances” shall mean (|} any
chemical, compound, material, mixture or substance that is now or hereafter defined or listed in, or
otherwise classified pursuant to, any Environmental Laws as a “hazardous substance,” ‘hazardous
material,” "hazardous waste," “extremely hazardous waste,” “acutely hazardous waste,’ _radl_oactwe
waste,” “infectious waste,” "bichazardous waste,” “toxic substance,” “poliutant,” "

toxic poliutant,” ard -

“contaminant,” as well as any formulation not mentioned herein intended to define, list, or classify ..~ ..

substances by reason of deleterious properties such as ignitability, corrosivity, reactivity, carc:nogenlc:lty,'
toxicity, reproductive toxicity, “EP toxicity,” or "TCLP toxicity"; (ll) petroleum, natural gas, natural gas

fiquids, liguefied natural gas, synthetic gas usable for fue' * #immn € natural aas and such SVnthet'c"ﬂ_'-;-;
F
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_.~gas) and ash produced by a resource recovery facility utilizing a municipal solid waste stream, and drilling

fluids, ;produced waters and other wastes associated with the exploration, development or production of
- crude oil; natural gas, or geothermal resources; (jii) asbestos in any form; (iv) urea formaldehyde foam
insutation; (v) polychlorinated biphenyls (PCBs); (vi) radon; (vii) any other chemical, material, or
substance which is (because of its quantity, concentration, or physical or chemical characteristics) limited
or regulated for health and safety reasons by any governmental authority, or which poses a significant
present: or po__tentlal_ hazard to human health and safety or to the environment if released into the
workplace-or'the environment; (viii} any "Hazardous Substance” or terms of similar import as defined in
the State where Propérty is located or substances otherwise regulated or controlled in such State
because of concerns for health, safety and/or property, and (ix) lead-based paint. “Environmental Laws”
means any and all requirements of courts (including, without limitation, state courts whose decisions may
be based on the commion law of the aforementioned State) or governmental authorities relating to health,
safety, the environment orto any Hazardous Substances, including, without limitation, the
Comprehensive Environmental-Response, Compensation, and Liability Act ('"CERCLA”), the Resource
Conservation and Recovery Act ("RCRA"), the Hazardous Substances Transportation Act, the Toxic
Substances Control Act; the Clean Water Act, the Endangered Species Act, the Clean Air Act, the
Occupational Safety and Health Act and all similar federal, state and local environmental statutes,
ordinances, and the rules, regulations, erders, decrees and guidance documents related thereto, whether
any of the foregoing shall not-exist.or shall hereafter be enacted, decided, promulgated or published.

Borrower represents and warants to-Lender that to the best of Borrower's knowledge, except as
set forth in that certain Environmental Questionnaire delivered by Borrower to Lender prior to the date
hereof, and that certain environmental site assessment delivered to Lender in connection with the Loan
(collectively, the "Environmental Report”): (A} during the period of Borrower's ownership of the
Property: (1) there has been no use, generation,‘manufacture, storage, treatment, disposal, discharge,
release, or threatened release of any Hazardous Substances by any person on or around the Property
except Permitted Uses; and (2) there have been no Hazardous Substances transported over or through
the Property except in connection with Permitted Uses; (B} after diligent inquiry, Borrower has no
knowledge of, or reason to believe that there has been ‘any use generation, manufacture, storage,
treatment, disposal, release, or threatened release of any Hazardous Substance, hazardous waste or
other waste by any prior owners or prior occupants of the- Property or by any third parties onto the
Property; or any actual or threatened litigation or claimis of any kind by any person relating to these
matters; (C) no Hazardous Substances in excess of permitted levels or reportable quantities under
applicable Environmental Laws are present in or about the Property or any nearby real property that could
migrate to the Property; (D) no underground storage tanks of.any kind are or ever have been located in or
about the Property; (E) the Property and all operations and activities at,"and the use and occupancy of,
the Property, comply with all applicable Environmental Laws; (F) Borrower and every person currently
having an interest in or conducting operations on the Property has compiled with, and is now in strict
compliance with, every permit, license, and approval required by ail applicable Environmental Laws for all
activities and operations at, and the use and occupancy of, the Property; and (G) there are no claims
related to Hazardous Substances pending or threatened with regard to the Property or against Borrower
or any indemnitor other than Borrower (individually or collectively, “Indemnitor”) under the Environmental
indemnity {as hereinafter defined). Borrower represents and warrants that, to the best of Borrower's
knowledge, any written disclosure submitted by or on behalf of Borrower to Lender concerning any
release or threatened release, past or present compliance by Borrower, or any-other _person of any
Environmental Laws applicable to the Property, and any environmental concems relating to the Property,
was true and complete when submitted and continues to be true and complete as of the date of this
Security Instrument. ST

Borrower (1) releases and waives any future claims against Lender for indemnity-or _c_:entribu;ion
in the event Borrower becomes liable for cleanup or other costs under any Environmental Laws or.under

any Hazardous Substances-related claim; (2) shall reimburse Lender, on demand, for all costs"and ..
expenses incurred by Lender in connection with any review, approval, consent, or inspection relating to - .-

the environmental provisions in this Security Instrument together with interest, after demand, at the
highest rate permitted under applicable law; and (3) shall indemnify, defend, and hold Lender and Trustee .
harmiess from and against all losses, costs, claims, darm~~ae nenalties. liabilities, causes of action,” -
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_“Judgments, court costs, attorneys’ fees and other legal expenses, costs of evidence of title, cost of

evidence of value, and other expenses (collectively, “Expenses’), including, without limitation, any
Expeh__s_es_.incurred or accruing after the foreclosure of the lien of this Security Instrument, which either
may-suffer or incur and which directly or indirectly arise out of or are in any way connected with the
breach of any. enwronmental provision either in this Security Instrument or in any Loan Document or as a
consequence of any release or threatened release or the presence, use, generation, manufacture,
storage, disposal, transportation, release, or threatened release of any Hazardous Substances on or
about the Property caused or permitted by Borrower, any prior owner or operator of the Property, any
adjoining laridowner or ‘any other party, including, without limitation, the cost of any required or necessary
monitoring, investigation, repair, cleanup, remedy, or detoxification of any Hazardous Substances and
the preparation of any closure, remedial action, or other required plans, whether that action is required or
necessary by reason of acts or omissions occurring prior to or following the recordation of this Security
Instrument. Borrower's obligations will survive the satisfaction, release, or cancellation of the Loan, the
release and reconveyance or-partial release and reconveyance of this Security Instrument, and the
foreclosure of the lien of this Security instrument or deed in lieu thereof. Notwithstanding anything in this
paragraph to the contrary, this paragraph shall not apply to the introduction and initial release of
Hazardous Substances on the-Property from and after the date that Lender acquires title to the Property
through foreclosure or a deed in lieu: of foreclosure (the “Transfer Date”), provided, however, Borrower
shall bear the burden of proof that the introduction and initial release of such Hazardous Substances: (i)
occurred subsequent to the Transfer Date, (i) did not occur as the result of any act or omission of
Borrower or its agents, and (iii) did not occur-as a result of a continuing leaching, seeping, migration or
release of any Hazardous Substances mtroduced prior to the Transfer Date in, on, under or near the
Property. e

To the extent permitted by applicable faw, Lender or its agents, representatives, and employees
may waive its lien against the Property or any portion of it, including, without limitation, the Improvements
and the Personal Property, to the extent that the Property is found to be environmentally impaired and to
exercise all rights and remedies of an unsecured creditor against Borrower and all of Borrower’s assets
and property for the recovery of any deficiency and environmental costs, including, without limitation,
seeking an attachment order. Borrower will have the-burden of proving that Borrower or any related party
{or an affiliate or agent of Borrower or any related party) was not in any way negligent in permitting the
release or threatened release of the Hazardous Substances. . -

Anything contained in this Security instrument q_r’ --in the Loan Documents to the contrary
notwithstanding, the Expenses will be exceptions to any nonrecourse or exculpatory provision of the Loan
Documents, and Borrower will be fully and personally liable for the Expenses. That liability will not be
limited to the original principal amount of the obligations secured by this ‘Security Instrument, and
Borrower’s obligations will survive the foreclosure, deed in lieu of foreclosure, release, reconveyance, or
any other transfer of the Property or this Security Instrument. For the purposes of any action brought
under this subsection, Borrower waives the defense of laches and any applicable statute of limitations.

Lender and any other person or entity designated by Lender, including, without limitation, any
representative of a governmental entity, and any environmental consultant, and any receiver appointed by
any court of competent jurisdiction, shall have the right, but not the obligation, to enter Upon the Property
at all reasonable times to assess any and all aspects of the environmental condition. of the: Property and
its use, including, without limitation, conducting any environmental assessment of audit (the scope of
which shall be determined by Lender) and taking samples of soil, groundwater or other-water," air, or
building materials, and conducting other invasive testing. Borrower shail cooperate wnth and prowde
access to Lender and any such person or entity designated by Lender.

if recommended by the Environmental Report or any other environmental assessmehi- or aud?i_ts of

the Property, Borrower shall establish and comply with an operations and maintenance pr'o.gr_a.m”_With S
respect to the Property, in form and substance reasonably acceptable to Lender, prepared by an - -

environmental consultant reasonably acceptable to Lender, which program shall address any asbestos
containing material or lead based paint that may now or in the future be detected at or on the Property. .
Without limiting the generality of the preceding sentence 17 f4Y ~nrindie notices or s
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' "réports“to Lender in form, substance and at such intervals as Lender may specify, (2) an amendment to

_-such operations and maintenance program to address changing circumstances, laws or other matters,
. .(3).:at Borrower’s sole expense, supplemental examination of the Property by consuitants specified by

Lender, “{4) access to the Property by Lender, its agents or servicer, to review and assess the
environmental condition of the Property and Borrower's compliance with any operations and maintenance
program; and (5) variation of the operations and maintenance program in response to the reports
provided by any such consultants.

Notwithstanding. anything to the contrary herein, the Borrower shall have no fiability of any kind
with respect {0 any‘environmental matters of any kind discussed in this Section 1.03 caused by the gross
negligence or willful.action of the Lender, or any of its agents, contractors, employees, or related parties,
including, without limitation; the introduction of any Hazardous Substance to the Property during any kind
of inspection or activity conducted by such parties on or about the Property; provided, however, the
Borrower shall bear the burden of proof that any environmental matters of any kind discussed in this
Section 1.03 were caused by the gross negligence or willful action of the Lender, or any of its agents,
contractors, employees or re!ated partles

1.04 Funds for Taxes. Insurance and Other Charges. Subject to applicable law or to a
written waiver by Lender, Borrower shall pay to Lender, on the day monthly installments of principal and
interest are payable under the Note (or.on another day designated in writing by Lender) until the Note is
paid in full, a sum (herein “Impounds”) equal to one-twelfth (1/12) of: (a) all real property taxes and
assessments (general and special); ‘and-all other taxes and assessments of any kind or nature
whatsoever, including, without limitation, nongovernmental levies or assessments such as maintenance
charges, levies or charges resulting from covenants, conditions and restrictions affecting the Property,
which are assessed or imposed upon the Property or any portion of it, or become due and payable, and
which create, may create or appear to create a lien upon the Property, or any part thereof, or upon any
person, property, equipment or other facility 'used in the operation or maintenance thereof, or any tax or
assessment on the Property, or any portion of it in lieu thereof or in addition thereto, or any license fee,
tax or assessment imposed on Lender and measured by or-based in whole or in part upon the amount of
the outstanding Secured Obligations (collectively, “Taxes”); (b):the yearly premium installments for fire
and other hazard insurance, rent loss insurance, commercial general liability insurance and such other
insurance covering the Property as Lender may require pursuant-to Section 1.07 hereof (collectively,
“Insurance Premiums”); and {c) if this Security Instrument is on a [gasehold, the yearly fixed ground rent,
if any, under any ground lease affecting the Property or any portion thereof, all as reasonably estimated
initially and from time to time by Lender on the basis of assessments and bills and reasonable estimates
thereof. Lender may require Borrower to pay to Lender, in advance, such-other Impounds for other taxes,
charges, premiums, assessments and impositions in connection with-Borrower or the Property which
Lender shall reasonably deem necessary to protect Lender's interests (collectively "Other Impositions”).
{(The Taxes, Insurance Premiums, Other Impositions, and other items for which Lender is authorized to
collect Impounds hereunder are referred to collectively as “Impositions”.} Uniess otherwise provided by
applicable law, Lender may require Impounds for Other Impositions to be paid by Borrower in a lump sum
or in periodic installments, at Lender’s option. Any waiver by Lender of a requirement that Borrower pays
such Impounds may be revoked by Lender at any time upon notice in writing to Borrower, -

Lender shall apply the Impounds to pay such Impositions so long as Borrower is not in breach of
such rates, ground rent, Taxes, assessments, Insurance Premiums and Other Imposmdns and-so long as
Borrower is not in breach of any covenant or agreement in this Security Instrument. Lender shall make
no charge to Borrower for holding and applying the Impounds, annually analyzing such accounts or for
verifying and compiling said assessments and bills, unless Lender pays Borrower interest; éarnings or
profits on the Impounds and applicable law permits Lender to make such a charge. If requested by
Lender, Borrower shall cause to be furnished to Lender a tax reporting service contract covering .the

Property of the type, duration and with a company satisfactory to Lender. Unless applicable law requires .
interest, earnings or profits to be paid, Lender shail not be required to pay Borrower any interest,‘earnings .-~ .-

or profits on the Impounds. Lender shall give to Borrower, without charge, an annual accounting .of the

Impounds, showing credits and debits to the Impounds ar ~ o fas swkich sach debit to the

LT
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_ Tmpounds was made. The Impounds are pledged as additional security for all sums secured by this
E -Secunty Instrument

o the Impounds held by Lender at the time of the annual accounting thereof exceed the amounts
deemed necessary by Lender to provide for the payment of such Impositions, as they fall due, or exceed
the amotnts permitted to be held by applicable law, if no Event of Default is in effect under any of the
Loan :Documents, Lender shall credit such excess Impounds on the next monthly installment or
installments of impounds due. If at any time the amount of the Impounds held by Lender shall be less
than is sufficient to pay such Impositions as they fall due, Borrower shall pay to Lender the amount
necessary to make up.the deficiency within thirty (30) days after notice from Lender to Borrower
requesting payment therecf

Upon the occurrence of any Event of Default under any of the Loan Documents or Borrower's
breach of any covenant or agreement of Borrower in this Security Instrument, Lender may apply, in any
amount and in any order-as-Lender shall determine, any Impounds held by Lender at the time of
application, (i) to pay Impositions. which are now or will hereafter become due, or (ii) as a credit against
the sums secured by this Security Instrument. Upon payment in full of all sums secured by this Security
Instrument or upon Defeasance (as defined in the Note, if so defined), Lender shall promptly refund to
Borrower any impounds held by Lender. .

1.05 Application of Payments. Unless applicable law provides otherwise, all payments
received by Lender from Borrower under the Note or this Security Instrument shall be applied by Lender
in the following order of priority: (i) to interest payable on the Note; {ii) to principal due on the Note; {iii) to
interest payable on advances made pursuant to. Section 1.14 hereof; (iv} to principal of advances made
pursuant to Section 1.14 hereof; (v) to-amounts payable to Lender by Borrower under Section 1.04
hereof; and {vi) any other sums secured by this Security Instrument in such order as Lender, at Lender's
option, may determine; provided, however, that Lender may, at Lender's option, apply any sums payable
pursuant to Section 1.14 hereof prior to interest'on and prineipal of the Note, but such application shall
not otherwise affect the order of priority of application specified in this Section 1.05.

1.06 Charges; Liens. Unless Lender shall be collecting (and Borrower shall have paid as
required) Impounds pursuant to Section 1.04 above, Borrower shall pay, at Borrower’s cost and expense,
all Impositions attributable to the Property, the Note, this Security Instrument, or any part thereof or
interest therein by Borrower making or causing to be made payment, when due, directly to the payee
thereof, or in such other manner as Lender may designate in writing. -Borrower shali promptly furnish to
Lender all notices of amounts due under this Section 1.06, and if Borrower shall make payment directly,
Borrower shall promptly furnish to Lender receipts evidencing such’payments. Borrower shall pay and
promptly discharge, at Borrowsr’s cost and expense, all lisns, encumbrances!and charges upon, and the
claims of all persons supplying labor or materials to or in connection with, the Property, or any part
thereof or interest therein, without regard to whether such lien, encumhbrance; charge or claim is or may
be senior and superior to, equal with or junior and inferior to the lien of this Security Instrument. I
Borrower shall fail to pay, remove and discharge any such lien, encumbrance, charge or claim, then in
addition to any other right or remedy of Lender, Lender may, but shall not be obligated to, discharge the
same, either by paying the amount claimed to be due or by procuring the dlscharge of such lien,
encumbrance, charge or claim by depositing in a court a bond or the amount claimed or othérwise giving
security for such claim, or by procuring such discharge in such manner as is or may be prescribed by law.
Borrower shall, immediately upon demand therefor by Lender, pay to Lender an amount-egual to alt costs
and expenses incurred by Lender in connection with the exercise by Lender of the-foregoing right to
discharge any such lien, encumbrance, charge or claim, together with interest thereon from the date of
such expenditure at the Default Rate. :

Borrower shall give Lender prompt written notice of (a)the proposed creation of eny_ col_j-ht'y, o
municipal, quasi-governmental or other improvement or special district of any nature or (b) any action.in

respect to such district, which may affect the Property, including, without limitation, any proposed service

plan or modification of such plan, proposed organization of such district and election in regard to such - )
organization, the proposed issuance of bonds by such distrint ~n lnctian in ranard tn cnch icenanca and-” -
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. .. ‘the: 'prdposed inclusion of the Property in any such district, and Borrower shall not consent to the creation
~-of any such district or any such action in respect to such district without the prior written consent of
L Le_n‘der., w_hich consent shall not be unreasonably withheld.

. 1 07 Requlred Insurance; Delivery of Policies. Borrower shall at all times provide, maintain
and keep in force or cause to be provided, maintained and kept in force, at no expense to Trustee or
Lender, policies of insurance in form and amounts, covering such casualties, risks, perils, liabilities and
other hazards as provrded below. All such insurance policies shall be written by a company or companies
authorized and admitted to issue insurance in the State where the Property is located and having a rating
of A2 or bett_er for ratings by Moody's Investors Service, Inc., or A or better for ratings by Fitch Investors
Service, L.P. or Standard &'Poor’s Ratings Services.

(a) Borrower shal! mrtrally maintain, until Lender shall otherwise indicate in writing, the
following insurance:

(1) Property Insurance Borrower, at its sole cost and expense, shall keep all
Improvements, boilers and : machlnery, and all other Personal Property of Borrower now or hereafter
situated on the Property insured during.the term of this Security Instrument against loss or damage by fire
and against loss or damage ‘by-other risks now embraced by “Special Form” or "All Risk” coverage, so
called, {including without limitation,. riot ‘and civil commeotion, vandalism, malicious mischief, water, fire,
burglary and theft) without any exclusion for tefrorism, boiler and machinery coverage (if applicable), flood
and/or earthquake insurance (if applicable);’ aII as may be required by Lender, in amounts at all times
sufficient to prevent Lender from becoming a co-insurer within the terms of the applicable policies and
under applicable insurance law, providing for deductibles (not to exceed the lesser of 1% of the face
amount of any such policy or $10,000), maintained in an amount not less than 100% of the full
replacement cost of the improvements and’ ‘betterments and Personal Property (equivalent to the
insurable value of the Improvements and Personal Property as determined by an appraisal acceptable to
Lender), on an agreed amount basis, without-deduction for depreciation and without reference to co-
insurance (an insurance to value provision is not permitted in"th'e_ policy).

(2) Llablllty Insurance. Borrower shall also provide commercial general liability
insurance, on the so-called “occurrence” form naming Lender as-an ‘additional insured, including personal
injury, death and property damage liabifity, and against any and all claims, including all legal liability to the
extent insurable and imposed upon Lender and all court costs and Iegal fees and expenses, in an amount
not less than One Million Dollars ($1,000,000), combined- single - {imit policy, Two Million Dollars
($2,000,000) in the aggregate, for personal injury and property damage to be W|thout a deductible.

(3) Business Income Insurance. Busmess: mcom_e__ andfor ‘rental income”
insurance, each naming Lender as loss payee, in an amount sufficientto avoid any co insurance penalty
and to provide proceeds which will cover a period of not less than eighteen (18) months from the date of
casualty or loss; the term “rental income” shall mean the sum of {A) the fotal then ascertainable Rents
payable under the Leases (defined below) and (B} the total ascertainable amount of all other amounts to
be received by Borrower from third parties which are the legal obligation of the tenants under such
Leases, reduced to the extent such amounts would not be received because of operating expenses not
incurred during a period of non occupancy of that portion of the Property then not bemg occupled

{4) Flood Insurance. If the Property is now, or hereafter becomes SItuated in a
federally designated special flood hazard area, then Borrower shall obtain and maintain at all- times
thereafter, a policy of flood insurance in such amount as Lender may, from time to time réquire, and shall
otherwise comply with the requirements of the National Flood Insurance Program. A Life of. Loan Flood
Hazard Certificate shall be provided to Lender identifying the Flood Hazard Zone in which the Property is
situated. S

(3) Law and Ordinance Insurance. If any of the Improvements or the use of the -
Property shall at any time constitute a legal non-conforming structure or use, Borrower shall obtain an .-
"Ordinance or Law Coverage" or "Enforcement" endorsement, which shall includa eavaras-~ £ o2t

.
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‘value (in an amount no less than 100% of the full replacement cost of the Improvements), (B) demolition
-anddebris removal costs (in an amount not less than 15% of the paolicy limit or insured value), and (C)

i mcreased costs of construction (in an amount not less than 15% of the policy limit or insured value).

- (6) Builder's Risk Insurance. At all times during which structural construction,
repa|rs or alteratlons are being made with respect to the improvements, Borrower shall also maintain {A)
owner's cont:ngent or protective liability insurance covering claims not covered by or under the terms or
provisions of the above-mentioned commercial general liability insurance policy; and (B) the insurance
provided for in. subsection (1) above written in a so-called builder's risk completed value form (w) on a
non-reporting basis, (x)-against all risks insured against pursuant to the first sentence of this paragraph,
(y) including permlssson to occupy the Property, and (z) with an Agreed Amount endorsement waiving co-
insurance prowsnons

(7} Wbrkefs"’- Compensation Insurance. If Borrower has employees, Borrower
shall also maintain workers" compensation, subject to the statutory limits of the state where the Property
is located, and employer's liability. insurance with a limit of at least $1,000,000 per accident and per
disease per employee, with r'es-pect to ény work or operations on or about the Property.

(k) The orlglnal pohcy or poltmes and renewals thereof (or, at the sole option of Lender,
duplicate originals or certified copies thereof), together with receipts evidencing payment of the premium
therefor, shall be deposited with Lender, and Borrower hereby assigns to Lender the proceeds of such
policy or policies as additional security for the. Secured Obligations. Not more than forty-five (45) days
after closing the Loan, Borrower shall deliver to Lender the original policy or policies (or, at the sole option
of Lender, duplicate originals or certified copies thereof). Such insurance may be provided in one policy
or separate policies for hazard insurance,-rental or business income insurance, general liability,
earthquake, environmental or flood (or other special perils) insurance. Each such policy of insurance
shall contain a non-contributing loss payable ‘clause and a mortgagee clause in favor of and in form
acceptable to Lender for policies referred to-under subsecttions 1.07(a)(1), (3), (4), (5), and (6), and
naming Lender as an additional insured for policies referred to under subsectlons 1.07{a) (2) and (7), and
shall provide for not less than thirty (30} days prior written notice to Lender of any intent to modify, cancel,
or terminate the policy or policies or the expiration-of such’policies of insurance, and must include a
Lender's Loss Payable endorsement, and such other endorsements as required by Lender, including a
replacement cost endorsement and agreed amount endorsement. If the insurance required under this
Section 1.07 or any portion thereof is maintained pursuant to' a blanket policy, Borrower shall furnish to
Lender a certified copy of such policy, together with an original Evidence of Insurance (Acord Form 28)
indicating that Lender (and its successors and/or assigns) is an insured-under such policy in regard to the
Property and showing the amount of coverage apportioned to the Property which coverage shall be in an
amount sufficient to satisfy the requirements hereof. Not tess than thirty (30) days prior to the expiration
dates of each policy required of Borrower hereunder, Borrower will deliver to Lender a renewal policy or
policies marked “premium paid” or accompanied by other evidence of payment.and renewal satisfactory
to Lender; and in the event of foreclosure of this Security Instrument, any purchaser or.purchasers of the
Property shall succeed to all rights of Borrower, including, without limitation, any.rights to unearned
premiums, in and to all insurance policies assigned and delivered to Lender: pursuant to the provisions of
this Section 1.07. .

(c) Notwithstanding the foregoing, at any time while any amounts remaln outstandlng under
the Loan, upon the written request of Lender, Borrower shall be required to maintain such |nsurance as
may from time to time be required under Lender’s then current underwriting guidelines. :

1.08 Payment of Premiums. If Lender shall collect and Borrower shall pay in full Impounds
for premiums in accordance with the provisions of Section 1.04 above, Borrower shall be deemed to have
“paid” the premiums for the purposes of this Section 1.08. In the event Borrower fails to provide; manntaln

keep in force or deliver to Lender the policies of insurance required by this Security Instrument or by any .~ .

Loan Document, Lender may (but shall have no obligation to)} procure such insurance or single-interest

insurance for such risks covering Lender’'s interest, and Borrower will pay all premlums thereon ‘and )
reimburse Lender for all amounts paid or incurred by |
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'démand by Lender, and until such payment is made by Borrower, the amount of all such premiums shall
be added to the principal amount of the Loan and shall bear interest at the Default Rate.

1 09 Casualties; Insurance and Condemnation Proceeds. In the event of a casualty or a
taklng by emment domain, the following provisions shall apply in connection with the Restoration (defined
below) of the Propefty

-=-.(_a)- e if the.Property shall be damaged or destroyed, in whole or in part, by fire or other
casualty, br"'if__..the -Property or any portion thereof is taken in any condemnation or eminent domain
proceeding, Borfower shall give prompt notice of such damage or taking to Lender and shall promptly
commence and diligently prosecute the completion of the repair and restoration of the Property as nearly
as possible to the condition of the Property was in immediately prior to such fire or other casualty or
taking, with such alteratidns as "may be approved by Lender (the "Restoration”).

{b) The term “Net Proceeds” for purposes of this Section 1.09 shall mean; (i) the net amount
of all insurance proceeds under the pohmes carried pursuant to Section 1.07 hereof as a result of such
damage or destruction, after deduction of Lender’s reasonable costs and expenses (including, without
limitation, attorneys' fees), if any, in callecting the same, or (i) the net amount of all awards and payments
received by Lender with respect-to a taking referenced in Section 1.17 hereof, after deduction of Lender's
reasonable costs and expenses (including, without limitation, attorneys’ fees), if any, in collecting the
same, whichever the case may be..If (i) the Net Proceeds do not exceed $50,000 (the “Net Proceeds
Availability Threshold"); (ii}the cosis. of completing the Restoration as reasonably estimated by
Borrower shall be less than or equal to the Net Proceeds; (iii) no Event of Default exists under the Note,
this Security Instrument or any of the other Loan. Daocuments; (iv) the Property and the use thereof after
the Restoration will be in compliance with; and permitted under, all applicable zoning laws, ordinances
rules and regulations (including, without limitation, laws relating to legal nonconforming structures or uses
and all applicable Environmental Laws; (v) (A} if the Net Proceeds are insurance proceeds, less than
twenty-five percent (25%) of the total floor area-of the Improvements has been damaged or destroyed, or
rendered unusable as a result of such fire or other casualty; or {B) if the Net Proceeds are condemnation
awards, less than 25% of the Property is taken, such Property that is taken is located along the perimeter
or periphery of the Property, no portion of the Improvements is located on such Property, and such taking
does not materially impair access to the Property; and (vi) Lender shall be satisfied that any operating
deficits, inciuding, without limitation, all scheduled payments of prmcepal and interest under the Note
which will be incurred with respect to the Property as a result.of the accurrence of any such fire or other
casualty or taking, whichever the case may be, will be covered out.of (1) the Net Proceeds, or (2) other
funds of Borrower, then the Net Proceeds will be disbursed directly to-Borrower.

{c) If the Net Proceeds are greater than the Net Proceeds Availability Threshold, such Net
Proceeds shall, subject to the provisions of the Leases that are superior to the lien of this Security
Instrument or with respect to which subordination and non-disturbance agreemenits binding upon Lender
have been entered into and such subordination and non-disturbance agreements apply.to the deposits of
Net Proceeds, be forthwith paid to Lender to be held by Lender in a segregated account to be made
available to Borrower for the Restoration in accordance with the provisions of this Su'bseétidn 1.09(c).

The Net Proceeds held by Lender pursuant to Subsection 1.09(c) hereof shall be made
available to Borrower for payment or reimbursement of Borrower's expenses in connectmn W|th the
Restoration, subject to the following conditions: .

(1) no Event of Default exists under the Note, this Security Instrument or any 'f)'fith_e
other Loan Documenits; B -

(2) Lender shall, within a reasonable period of time prior to a request fbr_"an‘ 'i:nifi'él A

disbursement, be fumnished with an estimate of the cost of the Restoration accompanied by an. ™ .~

independent architect’s opinion based on due professional investigation as to such costs and appropriate

plans and specifications for the Restoration, such plans and specifications and cost estimates to be

subject to Lender’s approval, not to be unreasonably with'

B
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’ (3) the Net Proceeds, together with any cash or cash equivalent deposited by
,-Borrower with Lender, are sufficient to cover the cost of the Restoration as such costs are certified by the
o lndepo_nd__ent architect;

_— --(4) Net Proceeds are less than the outstanding principal balance of the Note;

(5) {A) if the Net Proceeds are insurance proceeds, less than sixty percent (60%) of
the total ﬂoor area of the Improvements has been damaged or destroyed, or rendered unusable as a
result of slich fire or other casualty; or (B) if the Net Proceeds are condemnation awards, less than 25%
of the Property is taken, such Property that is taken is located along the perimeter or periphery of the
Property, no portion-of the Improvements is located on such Property and such taking does not materially
impair access to the Property

(6) Lend_er shall be satisfied that any operating deficits, including, without limitation,
all scheduled payments of principal and interest under the Note which will be incurred with respect to the
Property as a resuit of the occurrence of any such fire or other casualty or taking, whichever the case
may be, will be covered out of (1) the Net Proceeds, or (2} other funds of Borrower;

{7) Lend-er shall be=sa=t|sf|ed that, upon completion of the Restoration, the gross cash
flow and the net cash flow of the Property will be restored to a level sufficient to cover all carrying costs
and operating expenses of the Praperty, including, without limitation, debt service on the Note at a
coverage ratio (after deducting all reqwred reserves as required by Lender from net operating income) of
at least 1.35 to 1.0, which coverage ratio-shall be determlned by Lender on the basis of the Applicable
Interest Rate (as defined in the Note);

(8) the Restoration can.reasonably be completed on or before the earliest to occur of
(A) six {6) months prior to the Maturity Date (defined in the Note), (B) the earliest date required for such
completion under the terms of any Major Leases (defined.below) and (C) such time as may be required
under applicable zoning law, ordinance rule or regulation jn order to repair and restore the Property to as
nearly as possible the condition it was in |mmed|ately prior to such fire or other casualty or to such taking,
as applicable;

(9 the Property and use thereof aﬂer the Restoratlon will be in compliance with, and
permitted under, all applicable zoning laws, ordinances, rules and regulations including, without limitation,
laws relating to legal nonconforming structures or uses and all applicable _Erw_lronmental Laws; and

{10)  each Major Lease in effect as of the date of {he oo'cur'rence of such fire or other
casualty shall remain in full force and effect during and after the completlon of the Restoration without
abatement of rent beyond the time required for Restoration. .

For purposes hereof, the term “Major Lease” shall mean (i) any Lease which (A)provides for rental
income representing ten percent (10%) or more of the total rental income for:the Property, (B) covers ten
percent (10%) or more of the total space at the Property, in the aggregate; or (C) provides for a lease
term of more than ten (10) years including options to renew and (ii) any mstrument guaranteemg or
providing credit support for any Major Lease. R .

(d) The Net Proceeds held by Lender until disbursed in accordance with '_the' prov_isio_ns of
this Section 1.09 shall constitute additional security for the Secured Obligations. if Borrower is ‘entitled to
Net Proceeds pursuant to the terms hereof, the Net Proceeds {other than the Net Proceeds paid under
the policy described in Section 1.07(a)(3) hereof for loss of rents or business interruption) ‘shall be
disbursed by Lender to, or as directed by, Borrower, in an amount equal to the costs actually incurred

from time to time for work in place as part of the Restoration less customary retainage from time-to time .
during the course of the Restoration, not more frequently than once per month, upon receipt of evidence . ..~

satisfactory to Lender that (A) all materials installed and work and labor performed (except to the extent

that they are to be paid for out of the requested disbursement) in connection with the Restoration have o )
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_~been paid for in full, and {B) there exist no notices of pendency, stop orders, mechanic's or materialman's

-lieng or notices of intention to file the same, or any other liens or encumbrances of any nature whatsoever
-.-on the Property arising out of the Restoration which have not either been fully bonded and discharged of
record or in.the alternative fully insured to the satisfaction of Lender by the title company insuring the lien
of.this Security tnstrument. The Net Proceeds paid under the policy described in Section 1.07(b)(3) shall
be disbursed by Lender to pay for debt service under the Loan, to pay other expenses incurred by
Borrower in connection with the ownership and operation of the Property, and the remainder thereof, to,
or as directed by, Borrower to pay for the cost of the Restoration in accordance with this Section 1.09(d).
Final payment shall be made after submission to Lender of all licenses, permits, certificates of occupancy
and other required appravals of governmental authorization having jurisdiction and Casualty Consultant's
(defined below) certification that the Restoration has been fully completed.

(e) Lender shall ‘have the use of the plans and specifications and all permits, licenses and
approvals required or obtained in connection with the Restoration. The identity of the contractors,
subcontractors and materialmen engaged in the Restoration, as well as the contracts under which they
have been engaged, shall-be subject to prior review and acceptance by Lender and an independent
consulting engineer selected by Lender (the "Casualty Consultant’), such acceptance not to be
unreasonably withheld or delayed. All costs and expenses incurred by Lender in connection with making
the Net Proceeds available for. the .Restoration, including, without limitation, attorneys’ fees and
disbursements and the Casualty Consultant's fees, shall be paid by Borrower.

f) If at any time the Net Procéeds or the undisbursed balance thereof shall not, in the
reasonable opinion of Lender, be sufficient to.pay in full the balance of the costs which are estimated by
the Casualty Consultant to be incurred in connection with the completion of the Restoration, Borrower
shall deposit the deficiency in immediately available funds (the "Net Proceeds Deficiency") with Lender
before any further disbursement of the Net Proceeds shall be made. The Net Proceeds Deficiency
deposited with Lender shall be held by Lender and shall be disbursed for costs actually incurred in
connection with the Restoration on the same. ‘conditions “applicable to the disbursement of the Net
Proceeds, and until so disbursed pursuant to this Sect|on 1 09 shall constitute additional security for the
Secured Obligations.

(g} Unless an Event of Default exists, Borrowsr shall-settle any insurance claims with respect
to the Net Proceeds which in the aggregate are less than thé Net Proceeds Availability Threshold.
Lender shall have the right to participate in and reasonably approve ainy settlement for insurance claims
with respect to the Net Proceeds which in the aggregate are greater than the Net Proceeds Availability
Threshold. If an Event of Default exists, Borrower hereby irrevocably empowers Lender, at Lender's sole
election, in the name of Borrower as its true and lawful attorney—m—fact to file and prosecute such claims
and to collect and to make receipt for any such payment. Notwithstanding the foregoing, Lender’s failure
to file and prosecute any such claims shall not diminish or impair Lender's rights and remedies against
Borrower under the Loan Documents. If the Net Proceeds are received by Borrower, such Net Proceeds
shall, until the completion of the related work, be held in trust for Lender and shall be segregated from
other funds of Borrower to be used to pay for the cost of the Restoration. |n accordance W|th the terms
hereof. : :

(h) The excess, if any, of the Net Procesds and the remaining balance, if any, of the Net
Proceeds Deficiency deposited with Lender after (i) the Casualty Consultant certifies to-Lender that the
Restoration has been completed in accordance with the provisions of this Section 1.08, andii) the receipt
by Lender of evidence satisfactory to Lender that all costs incurred in connection with the Restoration
have been paid in full and all required permits, licenses, certificates of occupancy and other Tequired
approvals of governmental authorities having jurisdiction have been issued, shall be remitted by Lender-to
Borrower, provided no Event of Default shall have occurred and shall be continuing under the Note thls
Security Instrument or any of the other Loan Documents. e

{i) All Net Proceeds not required (i) to be - S s Mectoration ae (il fﬁ he"
returned to Borrower as excess Net Proceeds pursuant | :
and applied by Lender toward the payment of the Sec mmmmmm‘mmu’m’mm,’mmm,m
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| “payable in such order, priority and proportions as Lender shall determine, without Prepayment Charge,

~or,-at Lender's sole election, the same shall be paid, either in whole or in part, to Borrower. If Lender

-.Shall ‘r__eceii.re and retain Net Proceeds, the lien of this Security Instrument shall be reduced only by the
amodunt received and retained by Lender and actually applied by Lender in reduction of the Secured
Obligations.- ™

:1.10 .~ Assignment of Policies Upon Foreclosure. In the event of foreclosure of this Security
Instrument or other transfer of titie or assignment of the Property in extinguishment, in whole or in part, of
the debt secured hereby, all right, title and interest of Borrower in and to all policies of insurance required
by Section 1.07 hereof shall inure to the benefit of and pass to the successor in interest to Borrower or
the purchaser or grantee of the Property.

1.1 lndemhificatiOn- Subrogation' Waiver of Offset.

{a) Notwrthstandmg any other provisions of this Security, Lender is not undertaking any
obligations, nor shall Lender have.any obligations, under the Leases; or with respect to agreements,
contracts, certificates, instruments, franchises, permits, licenses and other items which are part of the
Property. If Lender or Trustee is made a party to any litigation concerning the Note, this Security
Instrument, any of the Loan Documents,-the Property or any part thereof or interest therein, or the
occupancy of the Property by Borrower, then Borrower shall indemnify, defend and hold Lender and
Trustee harmless from all liability by reason-of said litigation, including, without limitation, attorneys’ fees
and expenses incurred by Lender or Trustee as a result of any such litigation, whether or not any such
litigation is prosecuted to judgment. Lender and Trustee may employ an attorney or attorneys selected
by it to protect its rights hereunder, and Borrower shall pay to Lender and Trustee attorneys’ fees and
costs incurred by Lender and Trustee. B

{b) Borrower waives any and all-right to claim or recover against Lender, Trustee, or their
respective officers, employees, agents and representatives, for loss of or damage to Borrower, the
Property, Borrower's property or the property of others.undér Borrower's control from any cause insured
against or required to be insured against by the provisions of this. Security Instrument.

{c) All sums payable by Borrower pursuant to. this-Security Instrument or the Note shall be
paid without notice, demand, counterclaim, setoff, dedu:cti.on" or.defense and without abatement,
suspension, deferment, diminution or reduction, and the obligations and liabilities of Borrower hereunder
shall in no way be released, discharged or otherwise affected (except as expressly provided herein) by
reason of: (i) any damage to or destruction of or any condemnation of similar taking of the Property or any
part thereof; (i) any restriction or prevention of or interference by ‘any third party with any use of the
Property or any part thereof; (iii) any title defect or encumbrance or any eviction from the Property, the
Improvements or any part thereof by title paramount or otherwise;-{iv) any bankruptey, insolvency,
reorganization, composition, adjustment, dissolution, liquidation or “other like proceeding relating to
Lender, or any action taken with respect to this Security Instrument by any trustee orreceiver of Lender,
or by any court, in any such proceeding; (v) any claim which Borrower has or might have.against Lender;
(vi) any default or failure on the part of Lender to perform or comply with any-of the termis hereof or of any
other agreement with Borrower; or (vii) any other occurrence whatsoever, whether similar or dissimilar to
the foregoing and whether or not Borrower shall have notice or knowledge of-any. of the foregoing.
Except as expressly provided herein, Borrower waives all rights now or hereafter conferred by statute or
otherwise to any abatement, suspension, deferment, diminution or reduction of any sum secured hereby
and payable by Borrower, .

1.12  Utilities. Borrower shall pay or shall cause to be paid when due all utility Chargj’eé which
are incurred by Borrower for the benefit of the Property and all other assessments or charges of a 5|m|iar
nature, whether or not such charges are or may become liens thereon.

113 Actions Affecting Property. Borrower shall promptly give Lender written notice of, 'a'm'd"

shall appear in and contest, any action or proceeding purporting to affect the Property or anv nértinn o

thereof or interest therain, or the security of this Security [neter~—-—*
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. Trustee; and shall pay all costs and expenses, including, without limitation, the cost of evidence of title
_ _uand atlorneys fees, in any such action or proceeding in which Lender or Trustee may appear.

M. 14 Actions by Trustee or Lender to Preserve Property. If Borrower fails to make any
payment ar-to do any act as and in the manner provided in any of the Loan Documents, Lender and/or
Trustee, each at: its own election, without obligation so to do, without releasing Borrower from any
obligation, and WItho_ut notice to or demand upon Borrower, may make or do the same in such manner
and to such extent as either may deem necessary to protect the security hereof. In connection therewith
{without liiting their general powers, whether conferred herein, in any other Loan Documents or by law),
Lender and Trustee:shall have and are hereby given the right, but not the obligation, (i) to enter upon and
take possession of-. the Property, (i) to make additions, alterations, repairs and improvements to the
Property which they or either of them may consider necessary or proper to keep the Property in good
condition and repair; (m) to appear and participate in any action or proceeding affecting or which may
affect the Property or any-portion thereof or interest therein, the security of this Security Instrument or the
rights or powers of Lender-or Trustee; (iv) to pay, purchase, contest or compromise any encumbrance,
claim, charge, lien or debt.which in.the judgment of either may affect or appears to affect the security of
this Security Instrument or-'be prior, or superior hereto; and {v) in exercising such powers, to pay
necessary expenses, including, without limitation, attorneys’ fees and costs or other necessary or
desirable consultants. Borrower-shall,- immediately upon demand therefor by Lender and Trustee or
gither of them, pay to Lender and Trustee an amount equal to all respective costs and expenses incurred
by such party in connection with the éxercise of the foregoing rlghts including, without limitation, costs of
evidence of title, court costs, appraisals, sutveys and receiver's, trustee’s and attorneys’ fees and costs
and expenses, together with interest thereon from the date of such expenditure at the Default Rate.

1.156 Transfers; Due On SalélEhcur_ttbi‘ance.

(a) Lender Reliance. Borrower.acknowledges that Lender has examined and relied on the
experience of Borrower or its general partners, managing partners, managing members, principals or any
direct or indirect legal or beneficial owner of Borrower-in.owning and operating properties such as the
Property in agreeing to make the Loan, and will continue to rely on Borrower's ownership of the Property
as a means of maintaining the value of the Property as security for payment and performance of the
Secured Obligations. Borrower acknowiedges that Lender has a-valid interest in maintaining the value of
the Property so as to ensure that, should Borrower defauit-in the payment or the performance of the
Secured Obligations, Lender can recover the Secured Obllgatlons by a sale of the Property.

)] Transfer Definitions. For purposes of this Sectaon 1 15 an “Affiliated Manager” shall
mean any Property Manager in which Borrower, any Guarantor (as heretnafter defined) or any indemnitor
has, directly or indirectly, any legal, beneficial or economic interest. a "Restricted Party’ shall mean
Borrower, any Guarantor, any Indemnitor, or any Affiliated Manager or any shareholder, partner, member
or non-member manager, or any direct or indirect legal or beneficial owner of Borrower, any Guarantor,
any Indemnitor, any Affiliated Manager or any non-member manager; a “Sale” shall mean a voluntary or
involuntary sale, conveyance or transfer of a legal or beneficial interest;‘and a. “F_'Iedge shall mean a
pledge of or grant of a security interest in a legal or beneficial interest; the "term ‘control” means the
possession, directly or indirectly, of the power to direct or cause the direction of management, policies or
activities of a person or entity, whether through ownership of voting securities, by contract by operatlon of
law, or otherwise.

{c) No Sale/fEncumbrance.

{1 Except as is set forth below in Section 1.15(d) with respect. to Permitted
Transfers (as hereinafter defined), Borrower shall not sell, convey, mortgage, grant, bargain, encumber,

pledge, assign, grant options with respect to, or otherwise transfer or dispose of (directly or-==__ii__1direct-l'y, A
voluntarily or involuntarity, by operation of law or otherwise, and whether or not for consideration -or-of .- .-

record) the Property or any part thereof or any legal or beneficial interest therein or permit a Sale-or

Pledge of an interest in any Restricted Party (collectivelv = “Transfer"), without the prior written corsent o
of Lender, which consent may be withheid at Lender's s o "'\s-".'__

LT
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‘set-forth in Subsection 1.15(e) hereof have been satisfied. Without limiting the foregoing, there shall be
~NO =subordi_nate financing placed on any portion of the Property.

(2) A Transfer shall include, without limitation: (i) an instaliment sales agreement
wherem Borrower agrees to sell the Property or any part thereof for a price to be paid in instaliments; (i)
an agreement by Borrower leasing all or a substantial part of the Property for other than actuaf occupancy
by a space tenant thereunder or a sale, assignment or other transfer of, or the grant of a security interest
in, Borrower’s right; tltle and interest in and to any Leases or any Rents; (iii) if a Restricted Party is a
corporation; any merger, consolidation, Sale or Pledge of such corporation's stock or the creation or
issuance of new stock in-'such corporation; (iv) if a Restricted Party is a limited or general partnership or
joint venture, any merger or consolidation or the change, removal, resignation or addition of any general
partner or joint venturer,-or-the Sale or Pledge of the partnership interest of any limited partner, general
partner or joint venturer, or the Sale or Pledge of any profits or proceeds relating to such partnership
interest, or the creation or issuance of new partnership interests; (v) if a Restricted Party is a limited
liability company, any merger.-or consolidation or the change, removal, resignation or addition of any
managing member or non-member manager (or if no managing member or non-member manager, any
member) or the Sale or Pledge of the:membership interest of any member or any profits or proceeds
relating to such membership interest, or the creation or issuance of new membership interests; (vi) if a
Restricted Party is a trust or nominee trust,-any merger or consolidation or the Sale or Pledge of the legal
or beneficial interests in such Restricted Party or the creation or issuance of new legal or beneficial
interests; (vii} the removal or the’ resignatlon of the Property Manager (including, without limitation, an
Affiliated Manager) other than in accordance with Section 1.02 hereof; and (viii) without limitation to the
foregoing, any Sale or Pledge by any person .or entity which directly or indirectly controls Borrower of its
direct or indirect controlling interest in Borrower. .~

(d) Permitted Transfers.

(1 Notwithstanding the provisions of Sections 1.15(b} and (c) hereof, the following
transfers shall not be deemed to be a Transfer: (i) transfers by devise or descent or by operation of law
upon the death of a member, partner or shareholder. of a Restricted Party; (ii) the Sale, in one or a series
of transactions, of not more than forty-nine percent (49%) of the stack in a Restricted Party; (iii) the Sale,
in one or a series of transactions, of not more than forty-mne percent (49%) of the limited partnership
interests or non-managing membership interests, as the case may be, in a Restricted Party; (iv) inter
vivos and testamentary transfers of the legal or beneficial interests (lncludlng without limitation, stock,
partnership interests and membership interests) in a Restricted: Party (A) to an existing owner of a legal or
beneficial interest (including, without limitation, a shareholder,. limited ‘partner, general partner, joint
venturer or member) in such Restricted Party on the date hereof (an "Existing Owner”), (B) to a lineal
descendant or spouse of an Existing Owner, (C) to a trust, the beneficiary of which is (and so long as any
part of the Loan remains unpaid continues to be) an Existing Owner or a lineal descendant or spouse of
an Existing Owner, or (D) to a corporation, limited or general partnership, limited lability company or other
legal entity which is {and so long as any part of the Loan remains unpaid confinues to be) wholly owned
and controlled by an Existing Owner; and (v) pursuant to Leases for which Lender’s. congent is not
required in accordance with the provisions of Section 1.26 (b) hereof; Notwnthstandmg the introductory
clause of this paragraph, the transfers described in clauses (i) through (iv) inclusive: of this paragraph
(collectively, "Permitted Transfers”) shall be subject to Lender’s prior written ‘cohsent, whlch consent
Lender shall provide upon satisfaction of the conditions set forth in Subsection 1. 15(e) hereof

{e) Conditions Precedent. Lender's consent to any Transfer/Permitted Transfer regardless
of whether Lender has consented to any previous Transfer/Permitted Transfer, is subject to satlsfactlon of
the following conditions precedent:

(1) Lender shall have received at least thirty (30) days prior written n.bt.ice'..--of.-ﬂthe R

Transfer/Permitted Transfer, together with copies of such documents and information relating to the .- -

Transfer/Permitted Transfer as Lender may request, including, without limitation, the Sale documents

(including, without limitation, purchase/sale agreement, if any), the terms and structure of the Sale and L

(R |
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s (2) the Transfer/Permitted Transfer shall not result in a change in the control of any
,-Restrlcted Party or a change in the control or management of the Borrower and the Property, or, in the

-.-dlternative, the person(s) or entity(ies) proposed to assume control of such Restricted Party and the

person(s} or entity(ies) proposed to assume control and management of the Borrower and the Property
shall be-acceptable to Lender in all respects (including, without limitation, financial condition, credit history
and management ability/fexperience and other relevant criteria, all as determined by Lender);

(3) .. the Transfer/Permitted Transfer shall not release any Guarantor or Indemnitor or
their respectlve estates from their respective obligations under the Loan Documents;

(4) the Transfer/Permitted Transfer shall not release the Borrower from its
obligations under the Note thls Securlty Instrument, or any other Loan Documents;

(5) the TransferfPermltted Transfer shall not have any adverse effect either on the
Borrower's compliance with the pr0w5|ons of this Security Instrument, including, without limitation, Section
1.29 (captioned “Single Purpose. Entity") and Section 1.30 (captioned “ERISA") hereof, or on the
Borrower's status as a contlnumg Iegal entity liable for the payment and performance of the Secured
Obligations; .

(8) BorroWér _'.fsh_al'!“p“ay all of Lender's costs and expenses, including, without
limitation, attorneys’ fees and cost's,.-a'n_d_ t_itIe:-_inSurance costs (if any).

{f) Lender’s Rights. Lenderreserves the right to condition any consent required hereunder
upon a modification of the terms hereof (excluding a modification of the interest rate, amortization term,
maturity date, or payment schedule) and-on an assumption of the Note, this Security Instrument and the
other Loan Documents as so modified in ¢onnection with the proposed Transfer, payment of an
assumption fee (except with respect to Permitted Transfers) of one percent {(1%) of the principal balance
of the Note (the "Assumption Fee’), payment-of a $2,000.00 processing fee (the “Processing Fee”),
payment of expenses incurred by Lender (including attorneys’ fees) in connection with any proposed
Transfer (the “Transfer Expenses”), the approval by a Rating Agency (defined below) of the proposed
transferee, and such other conditions and legal opinions as Lender shall determine to be in the interest of
Lender. If the holder of the Note shall be a “real estate mortgage investment conduit’ or “REMIC” (as
such terms are defined in Section 860D of the United States Internal Revenue Code, as amended, and
any related United States Treasury Department regulations) (the "REMIC Trust’), such opinions shall
include, without limitation, an opinion of counsel in form and substance satisfactory to Lender, from
counsel approved by Lender, stating that the tax qualification and status of the REMIC Trust as a REMIC
will not be adversely affected or impaired as a result of such modification or, assumption. The Transfer
Expenses and the Processing Fee shall be payable by Borrower whether or:not Lender consents to the
Transfer. Lender shall not be required to demonstrate any actual impairment of its security or any
increased risk of default hereunder in order to declare the Secured Obligations immediately due and
payable upon a Transfer without Lender’'s consent. Any Transfer made in contravention of this Section

1.15 shall be nult and void and of no force and effect. The provisions of this Section .15 shall apply to
every Transfer regardless of whether voluntary or not, or whether or not Lender has consented to any
previous Transfer. o

{9) Assumption and Release. Provided that no Event of Default shall have occurred and
shall be continuing, Lender shall consent to a sale of the Property and assumption of the Loan by the
purchaser (transferee) and the release of Borrower from liability under the Loan, except for any Hability
arising or accruing prior to the closing of said assumption, upon (1) Borrower's camp!etnon of"an
assumption application in such form as Lender may require from time to time, (2) Lender's. review and
approval, which approval shall not be unreasonably withheld, of the creditworthiness ‘and- other

qualifications of the proposed transferee (including, without limitation, the development, busmess or.- "
management expertise of the proposed transferee, if deemed relevant under the circumstances by .~ .

Lender in its good faith judgment) under Lender's underwriting criteria at the time of said assumptlen 3)

the execution by the transferee of an assumption agreement in stich farm ae | andar maw ranyien fram '

time to time, and (4} payment to Lender of the Assump! E
YRR
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.-~ Expenges. In addition, in connection with said assumption, but subject to all of the conditions referred to

-above’in this Subsection 1.15{g), Lender shall consent to the release of the Guarantor and Indemnitor,
-.-except for.any liability arising or accruing prior to the closing of said assumption, provided that Lender
approves in writing substitute guarantor(s)/indemnitor(s) acceptabie to Lender in its sole discretion in
terms of ‘creditworthiness and other qualifications under Lender’s underwriting criteria at the time of said
assumption, and: further provided that such substitute guarantor(s)indemnitor(s) execute guaranties
and/or indemnities in form and content acceptable to Lender.

1.16 .-Survival of Warranties. Notwithstanding any investigation of the Property, Borrower,
Guarantor or Indemnitor.by Lender, Borrower acknowledges: (a) that in accepting the Note, this Security
Instrument and the-other Loan Documents, Lender is expressly and primarily relying on the truth and
accuracy of the representatlons warranties and covenants of Borrower, Guarantor and Indemnitor
contained in any loan application (a "Loan Application™) or made to Lender in connection with the Loan
or contained in the Loan- Documents or incorporated by reference therein (the “Warranties™); (b) that
such reliance existed on the part of Lender prior to the date hereof; (¢} that the Warranties are a material
inducement to Lender in making_ the Loan; and (d) that Lender would not make the Loan in the absence
of the Warranties. All Warranties shall ‘'survive the execution and delivery of this Security Instrument and
shall remain continuing obligations, representations, warranties and covenants of Borrower so long as
any portion of the Secured Obligations remain outstanding.

1.17  Eminent Domain; Condemnation. Borrower shall promptly give Lender notice of the
actual or threatened commencement of any condemnation or eminent domain proceeding and shali
deliver to Lender copies of any and-all papers served in connection with such proceedings.
Notwithstanding any taking by any public or quasi-public authority through eminent domain or otherwise
(including, without limitation, any transfer-made in lieu of or in anticipation of the exercise of such taking),
Borrower shall continue to pay the Secured Obligations at the time and in the manner provided for its
payment in the Note and in this Security Instrument and the Secured Obligations shall not be reduced
until any award or payment therefor shall have been actually received and applied by Lender, after the
deduction of expenses of collection, to the reduction or discharge of the Secured Obligations. Lender
shall not be limited to the interest paid on the award by the condemning authority but shall be entitled to
receive out of the award interest at the rate or rates provided in the Note. Borrower shall cause the award
or payment made in any condemnation or eminent domain proceeding, which is payable to Borrower, to
be applied in accordance with Section 1.09 hereof. n the event Borrower is not entitled to any award or
payment pursuant to Section 1.09 hereof, Borrower shall cause the award or payment to be paid directly
to Lender. Lender may apply the award or payment to the reduction or discharge of the Secured
Obligations whether or not then due and payable. [f the Property i$ sold, through foreclosure or
otherwise, prior to the receipt by Lender of the award or payment, Lender shall’have the right, whether or
not a deficiency judgment on the Note (to the extent permitted in the Note:or herein) shall have been
sought, recovered or denied, to receive the award or payment, or a portion thereof sufficient to pay the
Secured Obligations. If in the event of a total condemnation the award or payment is not sufficient to
repay the Note in full, Borrower shall immediately pay any remaining balance, togettier with all accrued
interest thereon. Nothing herein shall be construed to cure or waive any Event-of Default or notice of
default hereunder or under any other Loan Document or invalidate any act done pursuant to such notice.

1.18  Additional Security. No other security now existing, or herea‘f.t_er _téken,-- 10 'secure the
Secured Obligations shall be impaired or affected by the execution of this Security Instrument and all
additional security shall be taken, considered and held as cumulative. The taking of additional security,
execution of partial releases of the security, or any extension of the time of payment of the Secured
Obligations shall not diminish the force, effect or lien of this Security Instrument and shall not affect or
impair the liability of any maker, surety or endorser for the payment of the Secured Obligations.” In the
event Lender at any time holds additional security for any of the Secured Obligations, it may. enforce.the
sale thereof or otherwise realize upon the same, at its option, either before, concurrently, or aﬂer a sale |s S
made hereunder. -

119 Property Use. The Property shall be used only for commercial retail use, and fof no

other use without the prior written consent of Lender.
RS
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. . ‘1.20 Successors and Assigns. Without in any way limiting or affecting the provisions of
-Section 1.15 hereof, this Security Instrument applies to, inures to the benefit of and binds all parties
-.-hereto and their respective heirs, legatees, devisees, administrators, executors, successors and assigns.

The:térm “Lender” shall mean the owner and holder of the Note, whether or not named as Lender herein.
In.exercising any rights hereunder or taking any actions provided for herein, Lender may act through its
employees agents independent contractors or servicers authorized by Lender.

1 21 Inspectlons Lender, or its agents, representatives or employees, are authorized to
enter at any reasonabte time (and with due regard for rights of tenants) upon or in any part of the Property
for the purpose of inspecting the same and for the purpose of performing any of the acts Lender is
authorized to perform hereunder or under the terms of any of the Loan Documents. Without limiting the
generality of the foregomg, ‘Lender shall have the same right, power and authority to enter and inspect the
Property, and the rlght to appolnt a receiver on an ex parte basis, to enforce this right to enter and inspect
the Property.

1.22 [RESERVED 1

123 Lender’s Powers Wlthout affecting the liability of any other person liable for the
payment of any obligations herein mentioned, and without affecting the lien or charge of this Security
Instrument upon any portion of the Property not then or theretofore released as security for the full
amount of all unpaid obligations, Lender may, from time to time and without notice (i) release any person
so liable, (i) extend the maturity or aiter ‘any of the terms of any such obligation, (iii) grant other
indulgences, (iv) release or reconvey, or ‘cause to be released or reconveyed at any time at Lender’s
option any parcel, portion or all of the Praperty, {v) take or release any other or additional security for any
obligation herein mentioned, or (vi) make other-arrangements with debtors in relation thereto.

1.24  Books and Records; Finaﬁci'al_Statemente.

(a) Borrower, any Guarantor and any Indemnitor shall keep (and Borrower shall cause any
Guarantor and any Indemnitor to keep) adequate books and ‘records of account in accordance with
generally accepted accounting principles {("GAAP"), or in accordance with other methods acceptable to
Lender, consistently applied and furnish to Lender: . .

(1) quarterly and annual (or, if requested by Lender and the Loan has not yet been
securitized or sold as a whole loan, monthly) certified rent rolls_signed and dated by Borrower, detailing
the names of all tenants of the Improvements, the portion of Improvements occupied by each tenant, the
base rent and any other charges payable under each Lease and the térm of each Lease, including the
expiration date, the extent to which any tenant is in default under any Lease, and any other information as
is reasonably required by Lender, within twenty (20) days after the end of each calendar month, thirty (30)
days after the end of each fiscal quarter or sixty (60) days after the close of each f|scal year of Borrower,
as applicable; ; s

(2) quarterly and annual (or if requested by Lender and the Loan has not yet been
securitized or sold as a whole loan, monthly) operating statements of the Property, prepared and certified
by Borrower in the form required by Lender, detailing the revenues received, the expenses incurred and
the net operating income before and after debt service (principal and interest) .and- major. capital
improvements for each month and containing appropriate year to date information, within twenty (20)
days after the end of each calendar month, thirty (30) days after the end of each f|scal quarter or 3|xty
{(60) days after the close of each fiscal year of Borrower, as applicable, 4

{3) annual {or if requested by Lender and the Loan has not yet been securitiz"éd or

sold as a whole Loan, quarterly) balance sheets and profit and loss statements of Borrower, any -
Guarantor and any Indemnitor in the form required by Lender, prepared and certified by the respectwe_,

Borrower, Guarantor and indemnitor; and
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: {(4) an annual operating budget presented on a monthly basis consistent with the
.wannuat operating statement described above for the Property, including cash flow projections for the
-~ upcoming year, and all proposed capital replacements and improvements at least fifteen (15) days prior

to the start of each fiscal year.

: (5) Borrower shall use its best efforts to obtain and furnish to Lender gross annual
sales ‘and sales per square foot information for tenants of the Property designated by Lender. Further,
with respect to leases under which the tenants are obligated to provide financial or sales
statements/information to Borrower, as landlord under such Leases, Borrower agrees to promptly provide
upon Lender's réquest all of the statements/information such tenants are obligated to provide to Borrower
pursuant to the Lease, provided that the provisions of such Leases or any Subordination Non-Disturbance
and Attornment Agreement-executed by such tenants in connection with the Loan allow or authorize such
statements/information tobe provided to Lender or any first lienholder/mortgagee of the Property.

{b) Upon requés't- from Lender, Borrower, any Guarantor and any Indemnitor shall furnish
{and Borrower shall cause.:any-Guaran.tor and any Indemnitor to furnish) in a timely manner to Lender:

(1) if the Property is used for multi-family residential use, a property management
report for the Property, showmg the number of inquiries made and/or rental applications received from
tenants or prospective tenants and. deposits received from tenants and any other information requested
by Lender, in reasonable detail ‘and certified by Borrower (or an officer, general partner, member or
principal of Borrower if Borrower is not an mdwldual) to be true and complete, but no more frequently than
quarterly; and

(2) an accounting of.all security deposits held in connection with any Lease of any
part of the Property, including the name and identification number of the accounts in which such security
deposits are held, the name and address of the financial institutions in which such security deposits are
held and the name of the person to contact at such financial institution, along with any authority or release
necessary for Lender to obtain information regardmg such accounts directly from such financial
institutions. :

{c) Borrower, any Guarantor and any Indémnitor shall furnish (and Borrower shall cause any
Guarantor and any Indemnitor to furnish) Lender with such other additional financial or management
information (including, without limitation, state and federal:tax returns) as may, from time fo time, be
reasonably required by Lender in form and substance satisfactory to-Lender.

(d) Borrower, any Guarantor and any Indemnitor shall fu'r'niSh' (énd' Borrower shall cause any
Guarantor and any Indemnitor to furnish) to Lender and its agents convenient facilites for the
examination and audit of any such books and records. .

(&)  Borrower shall pay a late fee of $500 to Lender each time Borrower fails to deliver the
required financial documents set forth above within the time set forth above if such dellvery delinquency
continues for ten (10) days after written notice thereof. .

1.25 Borrower Name(s); Matters Affecting Financing Statement Fllmgs At the request of
Lender, Borrower shall execute a certificate in form satisfactory to Lender listing the-trade-names or
fictitious business names under which Borrower intends to operate the Property or any business, 1ocated
thereon and representing and warranting that Borrower does business under no other trade names or
fictitious business names with respect to the Property. Borrower will not change any “of the following
without notifying the Lender of such change in writing at least thirty (30) days prior to the effectlve date of
such change and without first obtaining the prior written consent of the Lender: S

(a) Borrower's name or identity (including, without limitation, its trade name or names)

L) MMMWWWWM
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“(c) if Borrower is an organization, Borrower's corporate, partnership or other structure;

R (d) if Borrower is an organization, Borrower's jurisdiction of organization {i.e., the jurisdiction,
or State,"'under whose law the Borrower is organized); or

" (e) if Borrower is an organization, Borrower's place of business (if Borrower has only one
place of busmess) or Borrower's chief executive office (if Borrower has more than one place of business).

Upon any change in the matters referred to above (if permitted hereunder), Borrower will, upon request of
Lender, execute any financing statement amendments, additional financing statements and other
documents required----by Le’n'd_er to reflect such change.

1.26 Leaseholds

(a) Space Leases Borrower shall deliver to Lender a signed copy of all Leases (other than
residential Leases) with respect to the Property or executed counterparts thereof, now existing or
hereafter made from time fo-time, within thirty (30) days of signing, affecting all or any part of the
Property, and except as is 'sét forth herein, all Leases now or hereafter entered into with respect to the
Property shall be in form and substance subject to the approval of Lender. Borrower shall not, without
Lender's prior written consent,” execute, modify, surrender or terminate any Lease now existing or
hereafter made affecting all or any part of the Property; provided, however, that Borrower may enter into
Leases affecting the Property without Lender's consent if such Leases (i) provide for a term of no less
than three (3) years and no more than seven (7) years and at least a market rental rate for comparable
properties in the geographic area of the Property (as-determined by Lender); (ii} have been negotiated at
arms length with a bona fide independent, third-party tenant; (i) demise not more than fifteen (15%)
percent of the lesser of gross square footage of, or total income generated by, the Improvements; (iv) do
not contain material modifications from the standard form of Lease previously approved by Lender; (v) do
not change the general use of the Property ineffect at the time the Loan was made; (vi) do not have a
materially adverse effect on the value of the Property taken as a whole; and (vii) are subject and
subordinate to this Security Instrument and the lessees thereunder agree to attorn to Lender; further,
provided, however, that Borrower may terminate Leases in the ordinary course of business consistent
with sound customary leasing and property management practices for similar properties if there is an
adequate replacement tenant/lease (as determined by Borrower in the ordinary course of business and in
the exercise of Borrower's prudent business judgment) for such terminated Leases and if such
terminations meet the requirements described in clauses (ii), (iv), (v); (vi) and (vii} inclusive of this Section
1.26. Lender's consent under this Section 1.26 shall be deemed to-have been given within ten (10)
business days after Lender's receipt of Borrower's written request.if L'ender 'shall not have responded
within such ten-day period; provided, however, that such request shall refer to such ten-day period in
boldface type or otherwise readily distinguishable from the other text contained in such request. If the
Property is multifamily, self-storage, or mobile home park, the prior-consent-of Lender shall not be
required in connection with the making, modification or termination of Leases in the ordinary course of
business and in the exercise of Borrower's prudent business judgment, provided (i) the term of such
Leases (including any renewal or extension term) shall be no less than six (6) moriths-and no more than
eighteen (18) months and (ii) the rental rate for such Leases shall be at least a-market rental rate for
comparable properties in the geographic area of the Property. Borrower shall pay a’late fee of $500 to
Lender each time Borrower fails to deliver the required documents set forth above within the tlme set forth
above, if such delivery delinguency continues for ten {10) days after written notice thereof

1.27  Indemnity. In addition to any other indemnities to Lender specifically prowded for in th|s
Security instrument, Borrower hereby indemnifies and saves Lender and its authorized representative
harmless from and against any and all losses, liabilities, suits, obligations, fines, damages,'-pe.nalti__e_s-,
claims, costs, charges and expenses, inciuding, without limitation, architects’, engineers’ and -attorneys’

fees and all disbursements which may be imposed upon, incurred or asserted against Lender and’its .~

authorized representative by reason of. (i) the construction of any Improvements, (i) any capltal

improvements, other work or things done in, on or about the Pronerty ar anv nart thereof, (i) any use, e

nonuse, misuse, possession, occupation, alteration, operatio
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' 'Pf_opert"y or any part thereof or any street, drive, sidewalk, curb, passageway or space comprising a part

-thereof or adjacent thereto, (iv) any negligence or willful act or omission on the part of Borrower and its

- -agents, contractors, servants, employees, licensees or invitees, (v) any accident, injury (including, without
limitation, death) or damage to any person or property occurring in, on or about the Property or any part
thereof, {vi)-any:lien or claim which may be alleged to have arisen on or against the Property or any part
thereof under the:laws of the local or state government or any other governmental or quasi-governmental
authority or any_llablluty asserted against Lender with respect thereto, (vii) any tax attributable to the
execution; -delivery; filing or recording of this Security Instrument or the Note, (viii} any contest due to
Borrower's actions -or-failure to act, permitted pursuant to the provisions of this Security Instrument, (ix)
any default under the Note or this Security Instrument, (x) any claim by or liability to any contractor or
subcontractor performing work or any party supplying materials in connection with the Property, (xi} any
and all claims and demands whatsoever which may be asserted against Lender by reason of any alleged
obligations or undertaking. on-its part to perform or discharge any of the terms, covenants, or agreements
contained in any Lease; or{xii) the payment of any commission, charge or brokerage fee to anyone which
may be payable in connection with the funding of the Loan.

1.28 Represer&aﬁoné Ha"a"r'icl'""-Warranties. Borrower covenants, represents and warrants with
and to Trustee and Lender that

(a) Borrower Orgamzatlon Borrower is duly organized, validly existing and in good
standing (if applicable) under thelaws of the jurisdiction of its organization or formation, and Borrower is
duly qualified to transact business and holds all licenses, registrations or other approvals (or is otherwise
exempt), in each other jurisdiction” in “which the conduct of Borrower's business requires such
qualification, licenses, registrations or other approvais. Borrower will continuously maintain its existence
and good standing (if applicable) under the laws of the jurisdiction of its organization or formation, and
Borrower will continuously maintain its qualification to transact business and all licenses, registrations or
other approvals (unless otherwise exempt), in each other jurisdiction in which the conduct of Borrower's
business requires such qualification, licenses, registrations or-ather approvals.

(b) Borrower Authority. Borrower has all requisite power and authority to enter into the
Loan and to execute and deliver the Loan Documents, and to perform all of the obligations required of
Borrower thereunder. Borrower is not required to make.any filing with, or to obtain any permit,
authorization, consent or approval of, any person or entity as a-do’ndi::ti'on to Borrower’s entering into the
Loan, executing and delivering the Note, this Security Instrument, or: any other Loan Documents, or
performing all of the obligations required of Borrower thereunder or |f any such required permit,
authorization, consent or approval is required, it has been obtained..

{c) Validity of Documents. The exacution and de[ivery by -Borrower of the Note, this
Security Instrument and other Loan Documents, and the performance- by Borrower of its obligations
thereunder, do not violate any prohibition contained in, conflict with, result in.a breach of, give rise to any
right of termination, cancellation or acceleration under, constitute a default undeér, or require any
additional approval under (i} Borrower's partnership agreement or any other orgamzatlonal or constituent
document or instrument pursuant to which Borrower was formed or by which Borfower's operations are
governed; (ii) any material instrument or agreement to which Borrower is a part or by. which Borrower is
bound or that affects the Property; or (iii} any law, rule, regulation, ordinance, order |njunctlon or decree
application to Borrower or to the Property or any portion thereof, e

(d) Warranty of Title. Borrower hereby fully warrants the title to the Prop'er!y and will daéfend
the same and the validity and priority of the lien and encumbrance of this Security Instrument agamst the
lawful claims of all persons whomsoever; :

{e) No Liens or Transfers. Borrower has not obtained, or agreed to obtain, an'y---'loan':fr'b'm S

any person which could result in the creation of a lien upon the Property, or any part thereof, to seclre .~ .

prepayment thereof, except for the lien of the Loan. The Property is free and clear of all liens and
encumbrances of any kind, nature or description, save and except only for those matters set forth'ina .-

scheduie of exceptions to coverage in the title insurance polic’
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| 'in'terest” in the Property. Further, Borrower has not made or permitted any transfer (including, without

. limitation, a Transfer) which will or could result in suberdinate financing being placed on any portion of the

e Prcpe__nj_ty,_:_e-nd there is no outstanding Sale or Pledge of an interest in a Restricted Party.

(.- thlgatlon There is not pending against Borrower {or any partner of Borrower, if and to
the exterit apphcabte) any petition in bankruptcy, whether voluntary or otherwise, any assignment for the
benefit of creditors, any petition seeking reorganization, liquidation or arrangement under the bankruptcy
laws of-the United-States or of any State thereof, or any other action brought under the aforementioned
bankruptcy’ faws and there is no action, suit, proceeding or investigation pending or, to Borrower's
knowledge, threatened, in any court or before any governmental agency (including, without limitation,
condemnation proceedings) involving Borrower (or partner of Borrower, if and to the extent applicable) or
the Property or any -portion thereof, including, without limitation, any action which would draw into
question the validity of the Loan or of Borrower's obligations under the terms of the Note, this Security
instrument and any other Loan Document

(g) Status of Property

{1) No pcrtlon of the mprovements is located in an area identified by the Secretary
of Housing and Urban Development or-any successor thereto as an area having special flood hazards
pursuant to the Flood Insurance Acts or, if any portion of the Improvements is located within such area,
Borrower has obtained and will maintain the flood insurance described in Section 1.07 hereof.

{2) The Property and the present and contempiated use and occupancy thereof are
in substantial compliance with all applicable zoning ordinances, building codes, land use and
Environmental Laws and other similar laws, Save and except only (with respect to said Property and
Improvements) for those matters set forth in a schedule of exceptions to coverage in any title insurance
policy approved by Lender and insuring Lender's interest in the Property (the “Permitted Exceptions”).
Without limiting the foregoing, the Propertyis in substantial compliance with the Americans with
Disabilities Act of 1990 and all of the regulations promulgated thereunder. The Land constitutes one or
more separate tax lots and one or more separate Iegal fots in.compliance with all applicable subdivision
regulations.

{3) All necessary certificates, licenses” and other approvals, governmental and
otherwise, necessary for the operation of the Property and:the conduct of its business and all required
zoning, building code, land use, environmental and other similar. permlts or approvals, are in full force and
effect as of the date hereof and not subject to revocation, suspensson forfe|ture or modification.

4 The Property is served by all utilities reqmred for the current of contemplated use
thereof, and all utility service is provided by public utilities and the Property has accepted or is equipped
to accept such utility service.

(5) All public roads and streets necessary for service ‘of and e"ccess to the Property
for the current or contemplated use thereof have been completed, are ser\nceable and aII weather and
are physically and legally open for use by the public.

(6) The Property is served by public water and sewer systems.".

(7) The Property is free from material damage by any cause whatsoever and any
and all repairs required by Lender have been completed. .

(8) All costs and expenses of any and all labor, materials, supplies and equment .
used in the construction of the Improvements have been paid in full. i g

(@) Borrower has paid in full for, and is e ftures and
equipment {other than tenants’ property) used in connection mmmmmmmmmm
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~_clear of any and all security interests, liens or encumbrances, except the lien and security interest created
~hereby. .

- . (10)  All liquid and solid waste disposal, septic and sewer systems located on the
Property are in_a good and safe condition and repair and in compliance with all applicable laws.

. (1 1} Al the Improvements lie within the boundaries of the Land, save and except only
{with respect to sard Property and Improvements) for the Permitted Exceptions.

{h) : No Forelgn Person. Borrower is not a “foreign person”, "foreign corporation”, “foreign
partnership”, “foreign trust” or “foreign estate” or other foreign entity as those terms are defined in Section
1445 of the United States Internal Revenue Code, as amended, and the related United States Treasury
Department regulat:ons '

(i) Separate T"a_x ‘Lot. The Land is assessed for real estate tax purposes as one or more
wholly independent tax lot-or lots,-separate from any adjoining land or improvements not constituting a
part of such lot or lots, and no other 1and or improvements are assessed and taxed together with the Land
or any portion thereof, ' .

() Financial COndrtron Borrower is solvent, and no bankruptcy, reorganization, insolvency
or similar proceeding under any ‘state or federal law with respect to Borrower has been initiated. No
petition in bankruptcy has ever been filed by or-against Borrower, any Guarantor, or any related entity, or
any principal, general partner or member thereof, in the last seven (7) years, and neither Borrower, any
Guarantor nor any related entity, or any principal, general partner or member thereof, in the last seven (7)
years has ever made any assignment for the benefit of creditors or taken advantage of any insolvency act
or any act for the benefit of debtors. All information in all financial statements, rent rolls, reports,
certificates and other documents submitted-in. connection with the Loan are accurate, complete and
correct in all material respects. There has beenno adverse ‘change in any condition, fact, circumstance
or event that would make any such information maccurate mcompiete or otherwise misleading.

(k) Business Purposes. The Loan is soleiy for ’she business purpose of Borrower, and is
not for personal, family, household, or agricultural purposes. -

B Taxes. Borrower and any guarantor of the Loan have filed all federal, state, county,
municipal, and city income and other tax returns required t¢. have been filed by them and have paid all
taxes and related liabilities which have become due pursuant-to.-such returns or pursuant to any
assessments received by them. Neither Borrower nor any guarantor of the Loan knows of any basis for
any additional assessment in respect of any such taxes and related Iia’bilities for prior years.

(m) No Change in Facts or Circumstances. All mformatlon |n ail fmancing statements, rent
rolls, reports, certificates and other documents submitted in connection with the-Loan are accurate,
complete and correct in all respects. There has been no adverse change in.any-condition, fact,
circumstance or event that would make any such information inaccurate,. mcomplete or otherwise
misleading.

{n Disclosure. Borrower has disclosed to Lender all material facts ‘and h'aé n'or failed to
disclose any material fact that could cause any representation or warranty made hereln to be mater|a||y
misleading. T .

{0) fllegal Activity. No portion of the Property has been or will be purchése'd |ﬁﬁ'oroveo"
equipped or furnished with proceeds of any illegal activity, and, to the best of Borrower's knowledge
there are no illegal activities or activities relating to any controlled substance at the Property.  * .~

(p) Contracts. All contracts, agreements, cnneants waivars. documents and writiﬁo_s-" of

every kind or character at any time to which Borrower is | | '
MRAMRVIN AN
I
200410290769
Skagit County Auditor

-27-
10/29/2004 Page 27 of 56 4 OGPM




.- of-the provisions of the Loan Documents are valid and enforceable against Borrower and, to the best
~knowledge of Borrower, are enforceable against all other parties thereto, and, to Borrower's actual

~.-knowledge; in all respects are what they purport to be and, to the best knowledge of Borrower, to the

extent that any such writing shall impose any obligation or duty on the party thereto or constitute a waiver
of any. rights which any such party might otherwise have, said writing shall be valid and enforceable
against said party in accordance with its terms, except as such enforcement may be limited by applicable
bankruptcy, lnsolvency, reorganization or similar taws affecting the rights of creditors generally.

q) Transfer of Property. To the best of Borrower's knowledge, there is no concurrent or
subsequent: escrow to be opened or closed upon the closing of the Loan which would have the effect of
transferring all or any pprtlpn of the Property.

1.29 Sing-te' F?urpOSe_ Entity. Borrower covenants, represents, warrants and agrees that it
has not done any of the following and shall not do any of the following:

(a) engage’in- 'any bttsiness or activity other than the acquisition, development, ownership,
operation, leasing and managing and maintenance of the Property, and entering into the Loan and
activities incidental thereto; * .

(b) acquire or own any matenal assets other than (i) the Property, and (ii} such incidental
Personal Property as may be necessary for the operatlon of the Property;

(c) merge into or consotldate W|th any.-person or entity or dissclve, terminate or liquidate in
whole or in part, transfer or otherwise dispose of alf or substantially all of its assets or change its legal
structure, without in each case Lender's c‘ense'nt-'-"

(d) {i) fail to observe its organlzatlonal formalities or preserve its existence as an entity duly
organized, validly existing and in good standing (if apptlcable) under the laws of the jurisdiction of its
organization or formation, and qualification to do business’in- the State where the Property is located, if
applicable, or (i) without the prior written consent of Lender, amend, modify, terminate or fail to comply
with the provisions of Borrower's partnership agreement, articles or certificate of incorporation, articles of
organization or similar organizational documents, as thé case may.be;

(e) own any subsidiary or make any investmerft in, any p"e_r'son or entity without the consent
of Lender; B e
() commingle its assets with the assets of any of its metbers; general partrers, affiliates,

principals or of any other person or entity, participate in a cash management system with any other entity
or person or fail to use its own separate stationery, invoices and checks

(@) incur any debt, secured or unsecured, direct or contingent -(inclu_d_.ing,'-without limitation,
guaranteeing any obligation), other than the Loan, except for trade payables in the.ordinary course of its
business of owning and operating the Property, provided that such debt (i) is not evidenced by a note, (ii)
is paid within sixty (60} days of the date incurred, (iii) does not exceed in the aggregate four percent (4%)
of the outstanding principal balance of the Note, and (iv) is payable to trade creditors and |n amounts as
are normal and reasonable under the circumstances; e .

(h) fail to pay its debts and liabilities (including, without limitation, as apphcable shared
personnel and overhead expenses) from its assets as the same shall become due, : L y

(i) (i) fail to maintain its records {including, without limitation, financial statemen’ts')'_,__b'c;'ck'sE of

account and bank accounts separate and apart from those of the members, general partners, principals

and affiliates of Borrower, the affiliates of a member, general partner or principal of Borrower, and any’

other person or entity, (ii) permit its assets or liabilities to be listed as assets or liabilities on the financial o
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i _. "sratement of any other entity or person, or (i) include the assets or liabilittes of any other person or entity
_ .=-on :ts ﬂnancral statements;

(J) __enter into any contract or agreement with any member, general partner, principal or
afﬁlrate of, Borrower any Guarantor, or any member, general partner, principal or affiliate thereof (other
than a business management services agreement with an affiliate of Borrower, provided that (i) such
agreement is acceptable to Lender, (i) the manager, or equivalent thereof, under such agreement holds
itself out as an agent of Borrower, and (iii) the agreement meets the standards set forth in this
subsection (j) following: this parenthetical), except upon terms and conditions that are commercially
reasonable, intrinsicaily fair and substantially similar to those that would be available on an arms-length
basis with third patties. othier than any member, general partner, principal or affiliate of Barrower, any
Guarantor, or any member general partner, principai ot affitiate thereof;

{X) fail to correct_ any known misunderstandings regarding the separate identity of Borrower
or any member, general partner;_prin_cipal or affiliate thereof or any other person;

" guarantee or'ber:omxe bbllgated faor the debts of any other entity or person or hold itself
out to be responsible for the debts of another person;

{m) make any loans or advances to any third party, including, without limitation, any member,
general partner, principal or affiliate of Borrower, or any mermber, general partner, principal or affiliate
thereof, and shall not acquire obhgatrons or .securities of any member, generat partner, principal or
affiliate of Borrower, of any member, general partner or affiliate thereof;

{n} fail to file its own tax retums or if part of a consolidated group, fail to be shown as a
separate miember of such group; .

{o) fail either to hold itseif out to the public as a legal entity separate and distinct from any
other entity or person or to conduct its business solely-in.its own name in order not (i) to mislead others
as to the identity with which such other party is transacting business, or (i} to suggest that Borrower is
responsible for the debts of any third party (including, without limitation, any member, general partner,
principal or affiliate of Borrower, or any member, general partner; principal or affiliate thereof);

(p) fail to maintain adequate capital for the noﬁ:m'al obiigét_ibns reasonably foreseeable in a
business of its size and character and in light of its contemplated business operations;

{q) share any common logo with or hold itself out as or_:bé considered as a depattment or
division of (i} any general partner, principal, member or affiliate of Borrower, (i) any affiliate of a general
pariner, principal or member of Borrower, or (iii} any other person or entity; .

{r) fail to allocate fairly and reasonably any overhead expehs‘eé that ére shared with an
affiliate, including, without timitation, paying for office space and services performed by any employee of
an affiliate;

(s) piedge its assels for the benefil of any other parson or entity, orhé_r.-'irr-an__\'na_'.it.-h'___'respect to
the Loan, B

{t) fail to maintain a sufficient number of employees in light of its conté'nﬁ_piéfred brjsi_hess
operations; T y

(L) fail to hold its assets in its own name;

{v) if Borrower is a corporation, fail to consider the interests of its creditors in connect:on wrth---' s

all corporate actions to the extent permitted by applicable law MEMWWWHMWMWW
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= () have any of its obligations {other than the Loan) guaranteed by an affiliate except
¥ -G uarantor

430 ERISA.

E)) ‘Borrower shall not engage in any transaction which would cause any obligation, or action
taken:or to be taken, hereunder (or the exercise by Lender of any of its rights under the Note, this
Security_Instrument and the other Loan Documents) to be a non-exempt (under a statutory or
administrative class exemption) prohibited transaction under either the Employee Retirement income
Security Act of 1974 as amended ("ERISA") or the internal Revenue Code.

(b} Borrewer represents and warrants that, as of the date hereof and throughout the term of
this Security Instriment, {1) Barrower is not and will not be an "employee benefit plan” as defined in
Section 3(3) of ERISA, which is subject to Title | of ERISA, (2) Borrower is not and will not be a
“governmental plan” within-the meaning of Section 3(32) of ERISA; (3) Borrower is not and will not be,
and transactions by or with Borrower are not and will not be, subject to state statutes regulating
investments and fiduciary obhgatrons with respect to governmental plans; and {4) one or more of the
following circumstances is and w;ll be true

(i) Equrty mterests (as defined in 29 C.F.R. §2510.3-101(b)(1)) in Borrower
are publicly-offered securities wnhm the meanmg of 29 CF.R. §2510.3-101(bX2);

(i) Less than twenty—flve percent (25%) of each outstanding class of equity
interests in Borrower are held by beneflt plan investors” within the meaning of 29 CF.R, §2610.3-
101(fY(2); or : .

(i) Borrower quallfles as an “operating company” or a “real estate operating
company” within the meaning of 29 C.F.R. §2510.3- 101(0) or (e) or an investment company registered
under The Investment Company Act of 1940,

At Lender's request from time to time throughout th.e term of "thi_s_ Security Instrument, Borrower shall
deliver to Lender such certifications and other evidence accepiable to Lender of Borrower's compliance
with the covenants, representations and warranties contained in this Section 1.30.

ARTICLE 2. *
DEFAULT

2.01 Events of Default. The occurrence of any of the fofrowrng events shall be an Event of
Default hereunder (an "Event of Default”): . . .

(a) Borrower fails to pay any interest, principal or other momes due under the Note or other
Loan Documents on the date any such amount is due; S

{b) if any of the Impositions or other charges referred to in Sechons 1 04 or 1 06 hereof are
not paid when the same is due and payable, except to the extent sums sufficient to pay such Impositions
or other charges have been deposited with Lender in accordance with the terms of thrs Secunty
Instrument; AT

{c) if the insurance policies required by Section 1.07 hereof are not kept m fuII ferce and
effect, or if such insurance policies are not delivered to Lender upon request; R

(d) any representation or warranty made by Borrower, any Indemnitor or ar’iy "ber'sen .
guaranteeing payment or performance of the Secured Obligations or any portion thereof (whether one'or” =~

more, a “Guarantor’) in connection with the Property, the Loan, or the application for the Loan proves to
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_ ‘have been materially false or materially misleading when made, or Borrower or any Guarantor fails to
_ .=-disolo_se any material fact respecting the Property, the Loan, or the application for the Loan;

" {e).... any governmental authority takes or institutes any action, which in the sole opinion of
Lender, ‘will- adversely affect Borrower's condition, operations, or ability to repay the Loan, or will
adversely affect any Guarantor’s condition, operations, or ability to repay the Loan, if such action remains
effective for more than thirty (30) days;

(f) If 'B_'o'rréwer violates or does not comply with any of the provisions of special purpose
entity requirom.ehts"set forth in Section 1.29 (captioned “Single Purpose Entity") hereof;

(o)) Lender farls to have a legal, valid, binding, and enforceable first priority lien acceptable to
Lender on the Property

{h) Borrower_ be_oo"mes insolvent or there is a maiterial adverse change in the assets,
liabilities or financial position of Borrower, any general partner, or any Guarantor;

(i} any action or proceeding is commenced by any partner, principal, or member in Borrower
which seeks as one of its remedies the dissolution of Borrower or any partner, principal, or member (as
applicable} in Borrower;

)] any governmental a‘g_jthority_:,"ﬁo_r any court at the instance thereof, assumes control over
the affairs or operations of, or a receiver. or trustee is appointed over, or garnishment shall be issued or
made against any substantial part of, the property of Borrower or any guarantor of the Loan;

(k) Borrower or any Guarantor of the Loan admits in writing its inability to pay its debts when
due, or makes an assignment for the benefit of creditors; or Borrower or any Guarantor of the Loan
applies for or consents to the appointment of any receiver, trustee or similar officer of Borrower or any
such Guarantor, as the case may be, or for all or any stibstantial part of their respective property; or
Borrower or any such Guarantor institutes {by petition, application, answer, consent or otherwise) any
bankruptcy, insolvency, reorganization, arrangement, readjustment of debts, dissolution, liquidation, or
similar proceedings relating to Borrower or any such Guarantor as the case may be, or under the laws of
any jurisdiction; A ;

i a receiver, trustee or similar officer is appdmted fo'r Borrower or any Guarantor of the
Loan or for all or any substantial part of their respective property ‘without the application or consent of
Borrower for any such Guarantor, as the case may be, and such appointment is not discharged within
sixty (60) days (whether or not consecutive), or any bankruptcy, insolvency, reorganization,
arrangements, readjustment of debt, dissolution, liguidation or similar- proceedings is instituted (by
petition, application or otherwise) against Borrower or any such Guarantor and shall not be dismissed
within sixty (60} days; ; :

{m) any Transfer or Permitted Transfer (as defined in Section 1.15 Heréof-)' 'ocours without the
prior written consent of Lender, including without limitation a Sale, Pledge or an encumbrance of the
Property, voluntarily or involuntarily, by any lien or encumbrance other than this Secunty lnstrument

(n) the termination or dissolution of Borrower, any general partner in Borrower or any
Guarantor; or any action or proceeding is commenced which seeks as one of its remed|es the. dlssolutlon
of Borrower or any general partner in Borrower or any Guarantor,; S

{0) if any default occurs under any guaranty or indemnity executed in connection herewith

(including, without limitation, the Environmental Indemnification Agreement executed by Bortower -and
any other Indemnitor in connection with the Loan [the “Environmental Indemnity”]) and such defauit.-'

continues after the expiration of applicable grace periods, if any;
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“(p) if the Property becomes subject to any mechanic’s, materialman’s or other lien other than
~a [|en ‘for local real estate taxes and assessments not then due and payable and the lien shall remain
L un_dlsc_har_ged of record (by payment, bonding or otherwise) for a period of thirty (30) days;

. (q) . if any federal tax lien is filed against Borrower, any member or general partner of
Borrower, any Guarantor or any portion of the Property and same is not discharged of record within thirty
(30) days after same as filed; or

(r) |f for more than thirty (30) days after notice from Lender, Borrower shall continue to be in
default (othet than the failure to pay monies due under the Note or the other Loan Documents) under any
term, covenant or condition.of the Note, this Security Instrument or the other Loan Documents not set
forth in Subsections.2.01(a} through (q) above; provided that if such default cannot reasonably be cured
within such thirty (30) day period and Borrower shall have commenced to cure such default within such
thirty (30) day period and thereafter diligently and expedmously proceeds to cure the same, such thirty
(30) day period shall be extended for so long as it shall require Borrower in the exercise of due diligence
to cure such default, it bemg agreed that ne such extension shall be for a period in excess of sixty (60)
days.

All notice and cure periods p'rovided her-ein--or in any other Loan Document shall run concurrerdly with any
notice or cure periods provided by .applicable laws. All notices and cure periods described herein or in
any other Loan Documents shall not be applicable to any event which with the giving of notice, the
passage of time or both would constitiite an Event of Default, if such event has occurred as of the date on
which Lender commences a nonjudicial. foreclosure proceeding (if such proceeding is allowed by !aw)
with respect to another Event of Defau!t Such event shall constitute an independent Event of Default
hereunder. . :

2.02  Acceleration Upon Defauli" -Additionai Remedies

(a) Remedies. Upon the occurrence of any Event of Default, Lender may or acting by or
through Trustee may take such action, without notice or demand as it deems advisable to protect and
enforce its rights against Borrower in and to the F’roper_ty including, without limitation, the following
actions, each of which may be pursued concurrently ‘or_otherwise, at such time and in such order as
Lender or Trustee may determine, in their sole discretion, w;thout |mpair|ng or otherwise affecting the
other rights and remedies of Lender or Trustee: . :

1 declare all Secured Obligations to be 'im.'r-f-;edi:ételyfdu'e and payable;

(2) institute praceedings, judicial or otherwise; for the complete foreclosure of this
Security Instrument under any applicable state or federal law in which case the Property or any interest
therein may be sold for cash or upon credit in one or more parcels or in severa} mterests or portions and
in any order or manner, .

(3) with or without entry, to the extent permitted and pursuant to the procedures
provided by applicable state or federal law, institute proceedings for the partial foreclosure of this Security
Instrument for the portion of the Secured Obligations then due and payable, subject o the continuing lien
and security interest of this Security Instrument for the balance of the Secured 0bl|gatu0ns not then due,
unimpaired and without loss of priority; .

(4) sell for cash or upon credit the Property or any part thereof and :'éll .éstate_, claim,
demand, right, title and interest of Borrower therein and rights of redemption thereof, pursuant.to power of

sale or otherwise, at one or more sales, in one or more parcels, at such time and place, upon. such terms .

and after such notice thereof as may be required or permitted by law;

|
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: 5 subject to the provisions of Section 10 {captioned ‘Exculpation”) of the Note,
_=-|nst|tute an action, suit or proceeding in equity for the specific performance of any covenant, condition or
L ag_reer__nent contained herein, in the Note or in the other Loan Documents;

. (6) subject to the provisions of Section 10 (captioned “Exculpation”) of the Note,
recover judgment on the Note either before, during or after any proceedings for the enforcement of this
Sec:unty lnstrument or the other Loan Documents;

{7) ' -apply for the appointment of a receiver, trustee, liquidator or conservator of the
Property, W|t_h0ut not_lce-and without regard for the adequacy of the security for the Secured Obligations
and without regard for the solvency of Borrower, any Guarantor, any Indemnitor or of any person, firm or
other entity liable for the payment of the Secured Obligations;

(8) subject to any applicable state or federal law, the license granted to Borrower
under Section 3.02 hereof shall automatically be revoked and Lender may enter into or upon the
Property, either personally or by-its ‘agents, nominees or attorneys and dispossess Borrower and its
agents and servants therefrom; without liability for trespass, damages or otherwise and exclude Borrower
and its agents or servants wholly therefrom, and take possession of all rent rolls, Leases (including,
without limitation, the form Lease and amendments and exhibits), subleases {including, without limitation,
the form sublease and amendments and exhibits) and rental and license agreements with the tenants,
subtenants and licensees, in possession of the Property or any part or parts thereof; tenants’, subtenants’
and licensees’ money deposits or other propeﬂy (including, without limitation, any letter of credit} given to
secure tenants’, subtenants’ and licensees’ obligations under Leases, subleases or licenses, together
with a list of the foregoing; all lists pertainingto current rent and license fee arrears; any and all architects’
plans and specifications, licenses and -permits; documents, books, records, accounts, surveys and
property which relate to the management;” leasing, operation, occupancy, ownership, insurance,
maintenance, or service of or construction upon the Property and Borrower shall surrender possession
thereof and of the Property to Lender upon-demand, and. thereupon Lender may (i) use, operate,
manage, control, insure, maintain, repair, restore and otherwise deal with all and every part of the
Property and conduct the business thereat; (ii) complete any construction on the Property in such manner
and form as Lender deems advisable; (i} make alteratiors, additions, renewals, replacements and
improvements to or on the Property; (iv) exercise all rights and powers of Borrower with respect to the
Property, whether in the name of Borrower or otherwise, including, without limitation, the right to make,
cancel, enforce or modify Leases, obtain and evict tenants, :and demand, sue for, collect and receive all
Rents of the Property and every part thereof; (v} either require Borrower (A) to pay monthly in advance to
Lender, or any receiver appointed to collect the Rents, the fair.and reasonable rental value for the use
and occupation of such part of the Property as may be occupied by Borrower, or (B) to vacate and
surrender possession of the Property to Lender or to such receiver and, in default thereof, Borrower may
be evicted by summary proceedings or otherwise; and {vi) apply the receipts.from the Property to the
payment of the Secured Obligations, in such order, priority and proportions as Lender shall determine
after deducting therefrom all expenses (including, without limitation, /attorneys' fees) incurred in
connection with the aforesaid operations and ail amounts necessary to pay the Taxes, Other Impaositions,
Insurance Premiums and other expenses in connection with the Property, as well as jUSt and reasonable
compensation for the services of Lender, its counsel, agents and employees,

{9} exercise any and all rights and remedies granted to a secur_'_éd_ party upon default
under the Uniform Commercial Code, including, without limitation: (i} the right to take. possession of the
Personal Property and other UCC collateral or any part thereof, and to take such other measures as
Lender or Trustee may deem necessary for the care, protection and preservation of the. Persohal
Property, and other UCC collateral, and (i) request Borrower at its expense to assemble the Personal
Property and other UCC collateral and make it available to Lender at a convenient place acceptable to

Lender. Any notice of sale, disposition or other intended action by Lender or Trustee with respect-to the .-
Personal Property and other UCC collateral sent to Borrower in accordance with the provisions hereof a_t__.

least ten (10) days prior to such action, shall constitute commercially reasonable notice to Borrower;:
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: {10)  apply any sums then depesited in the Impounds and any other sums held in
- 6SCrOW or otherwise by Lender in accordance with the terms of this Security Instrument or any other Loan
L Do_cur_)_'_l_er_n_t to the payment of the foilowing items in any order as determined by Lender:

(i) Taxes and Other Impositions;
(i) Insurance Premiums;
: - (i) interest on the unpaid principal balance of the Note;

'_(iv) amortization of the unpaid principal balance of the Note;

(11) .~ all-other sums payable pursuant to the Note, this Security Instrument and the
other Loan Documents; mcludmg, without limitation, advances made by Lender pursuant to the terms of
this Security Instrument;*

(12) ._s-u__rrehde'r'fthe_ insurance policies maintained pursuant to Section 1.07 hersof,
collect the unearned Insurance Premiums and apply such sums as a credit on the Secured Obligations in
such priority and proportion as Lender shall determine, and in connection therewith, Borrower hereby
appoints Lender as agent and attorney-infact (which is coupled with an interest and is therefore
irrevocable) for Borrower to collect: such unearned Insurance Premiums;

{13) apply the undlsbursed balance of any Net Proceeds Deficiency deposit, together
with interest thereon, to the payment of the Secured Obllgat|ons in such order, priority and proportions as
Lender shall determine; or . .

{14)  pursue such cth'ér.__ rém'é'dies as Lender may have under applicable state or
federal taw. S

In the event of a sale, by foreclosure, power of sale or othemwse of less than all of the Property, this
Security Instrument shall continue as a lien and security. interest.on the remaining portion of the Property
unimpaired and without loss of priority. Notwithstanding the -provisions of this Section 2.02(a) hereof to
the contrary, if any Event of Default as described in clause (h), (i).-(j) or (k) of Section 2.01 hereof shall
occur, the entire unpaid Secured Obligations shall be automatlcally due and payable, without any further
notice, demand or other action by Lender. Fy .

{b} Application of Proceeds. The purchase money, proceeds and avails of any disposition
of the Property, or any part thereof, or any other sums collected by Lender” pursuant to the Note, this
Security Instrument or the other Loan Documents, may be applied: by Lender to the payment of the
Secured Obligations in such priority and proportions as Lender shall determine.”

{c) Right to Cure Defaults. Upon the occurrence of any Event of Default or if Borrower fails
to make any payment or to do any act as herein provided, Lender may, but without any obligation to do so
and without notice to or demand on Borrower and without releasing Borrower from any obligation
hereunder, make or do the same in such manner and to such extent as Lender may deem necessary to
protect the security hereof. Lender or Trustee js authorized to enter upon the Prc'perty for such purposes,
or appear in, defend, or bring any action or proceeding to protect its interest in the Property or to
foreclose this Security Instrument or collect the Secured Obligations. The cost and expense of-any cure
hereunder {including, without limitation, attorneys’ fees to the extent permitted by law); with interest as
provided in this Section 2.02(c) hereof, shall constitute a portion of the Secured Obligations-and-shall -be
due and payable to Lender upon demand. All such costs and expenses incurred by Lender or Trustee-in
remedying such Event of Default or such failed payment or act or in appearing in, defending, or bringing
any such action or proceeding shall bear interest at the Default Rate (defined in the Note), for the period .-

after notice from Lender that such cost or expense was incurred to the date of payment to Lender; Al .~ ..

such costs and expenses incurred by Lender together with interest thereon calculated at the Default Rate’
shall be deemed to constitute a portion of the Secured Oblinations and shall be immediately due-and -~

payable upon demand by Lender therefor. l || ‘
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“(d) Actions and Proceedings. lLender or Trustee has the right to appear in and defend any
_-action’ or proceeding brought with respect to the Property and, after the occurrence and during the

._.continuance of an Event of Default, to bring any action or proceeding, in the name and on behalf of

BOrroWe'r",_ which Lender decides should be brought to protect its interest in the Property.

(Y ‘Recovery of Sums Required To Be Paid. Lender shall have the right from time to time
to take action to recover any sum or sums which constitute a part of the Secured Obligations as the same
become due, without regard to whether or not the balance of the Secured Obligations shall be due, and
without préjudice to the right of Lender or Trustee thereafter to bring an action of foreclosure, or any other
action, for a:__defa:u|t=’or d'efaults by Borrower existing at the time such earlier action was commenced.

(f) Examlnatlon of Books and Records. Lender, its agents, accountants and attorneys
shall have the right upon ‘reasonable prior notice to Borrower {unless an Event of Default exists, in which
case no notice shall be required); to examine and audit, during reasonable business hours, the records,
books, management and other papers of Borrower and its affiliates or of any Guarantor or Indemnitor
which pertain to their financial condition or the income, expenses and operation of the Property, at the
Property or at any office regularly maintained by Borrower, its affiliates or any Guarantor or Indemnitor
where the books and records are located. Lender and its agents shall have the right upon notice to make
copies and extracts from the fdregoing re(:prds and other papers.

(Q) Other Rights, etc. .

{1) The failure of Lender or Trustee to insist upon strict performance of any term
hereof shall not be deemed to be a waivet of any term of this Security Instrument. Borrower shall not be
relieved of Borrower's obligations hereunder by reason of (1) the failure of Lender or Trustee to comply
with any reguest of Borrower, any Guarantor or any Indemnitor to take any action to foreclose this
Security Instrument or otherwise enforce any. of the provisions hereof or of the Note or the other Loan
Documents, (2) the release, regardless of consideration, of the whole or any part of the Property, or of
any person liable for the Secured Obligations or any portion thereof, or {3} any agreement or stipulation
by Lender extending the time of payment, changing the rate of interest, or otherwise modifying or
supplementing the terms of the Note, this Security Instrument or the other Loan Documents.

(2) It is agreed that the risk of Ioss or damage to ‘the Property is on Borrower, and
Lender shall have no liability whatsoever for deciine in value ‘of the Property, for failure to maintain the
insurance policies required pursuant to Section 1.07 hereof, orfor failure to determine whether insurance
in force is adequate as to the amount of risks insured. Possession by Lender shall not be deemed an
election of judicial relief, if any such possession is requested or obtamed wnth respect to any portion of
the Property, or collateral not in Lender's possession. :

(3) Lender may resort for the payment of the Secured Obllganons to any other
security held by Lender in such order and manner as Lender may elect.’ Lender or Trustee may take
action to recover the Secured Obligations, or any portion thereof, or to enforce any covenant hereof
without prejudice to the right of Lender or Trustee thereafter to foreclose this Security Instrument. The
rights of Lender or Trustee under this Security Instrument shall be separate, distinct and‘cumuilative and
none shall be given effect to the exclusion of the others. No act of Lender or Trustee shall’ be construed
as an election to proceed under any one provision herein to the exclusion of any other prowsuon Neither
Lender nor Trustee shall be limited exclusively to the rights and remedies herein stated but shall be
entitled to every right and remedy now or hereafter afforded at law or in equity. T L

(h) Right to Release Any Portion of the Property. Lender may release any. portion o_f= the
Property for such consideration as Lender may require without, as to the remainder of the Property, in

any way impairing or affecting the lien or priority of this Security Instrument, or improving the position.of .-
any subordinate lienholder with respect thereto, except to the extent that the obligations hereunder shall .- .

have been reduced by the actual monetary consideration, if any, received by Lender for such re{ease
and may accept by assignment, pledge or otherwise any other Property in place tharn~f -~

T
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_ "require" without being accountable for so doing to any other lienholder. This Security Instrument shall
_ .=-contlnue asa lien and security interest in the remaining portion of the Property.

" (l) .. Viiolation of Laws. If the Property is not in compliance with applicable laws, Lender may
impose addltlonal requirements upon Borrower in connection herewith including, without limitation,
monetary reserves or financial equivalents.

(j) nght of Entry. Lender and its agents shall have the right to enter and inspect the
Property at ail reasonable times. Except in case of emergency, such entries shall be with reasonable
prior notice and shaﬁ_ be.with due regard for rights of tenants.

ARTICLE 3.
ASS]GNMENT OF LEASES. RENTS. INCOME AND PROFITS

3.01 Assrgnment_;- Priority of Assignment. Borrower (referred to in this Article 3 as
“Assignor’) hereby irrevocably, absolutely, presently and unconditionally grants, sells, assigns, transfers,
pledges and sets over to Lender (referred to in this Article 3 as “Assignee");

(a) any and all Leases together with all of Assignor's right, title and interest in the Leases
including, without limitation, all modrﬂcatlons amendments, extensions and renewals of the Leases and
all rights and privileges incident thereto and all"demands of claims arising thereunder (including, without
limitation, any cancellation fees or other premlums collected in connection with the Leases) or under any
policies insuring against loss of rents or prof' ts:

(b) ali Rents, including, wnhout !lmltatlon expenses paid by tenants; and

{c} all security deposits, guarantres and other security now or hereafter heid by Assignor as
security for the performance of the obligations of the tenants under such lLeases.

The foregoing assignment of Rents and Leases is mtended by Assrgnor and Assignee to create and shall
be construed to create a present and absolute assignment to Assignee of all of Assignor's right, title and
interest in the Rents and in the Leases and shall notbe deemed to create merely an assignment for
security only for the payment of any indebtedness or the performance of any obligations of Assignor
under any of the Loan Documents. This assignment is included within the text of this Security Instrument
for convenience only, but such inclusion shall not derogate from.its- effectweness any other assignment of
Rents or Leases contained in any other Loan Documents or otherwrse and all shall be supplementary to
one another. ;

Nothing contained herein shall operate or be construed to obligate-Assignee to perform any of the
terms, covenants and conditions contained in any Lease or otherwise to.impose any obligation upon
Assignee with respect to any Lease, including, without limitation, any: obligation”arising out of any
covenant of quiet enjoyment therein contained in the event the tenant under any such Lease shall have
heen joined as a party defendant in any action to foreclose and the estate of such tenant shall have been
thereby terminated. Assignor and Assignee further agree that, during the term of this Security Instrument,
the Rents shall not constitute property of Assignor (or of any estate of Assignor) W|th|n the meanmg of 11
U.S.C. §541, as may be amended from time to time. . .

Assignor hereby represents and warrants, to the best of Assignor's knowledge after. dUe i'nq'mry
that (i) Assignor has good title to the Leases and the full power and right to assign the Leases; (i) no
other persons have any title or interest in the Leases; (iii) the Leases are in full force and effect and have
not been modified except as set forth in the certified occupancy statement delivered to and approved by

Assignee; (iv) there are no defaults under any of the Leases; (v) no other assignments of ‘all-or. any
portion of the Rents or the Leases exist or remain outstanding; (vi} all Rents due have been paid in full;~ -

(vii) none of the Rents reserved in the Leases have been assigned or otherwise pledged or hypothecated;

(viii} none of the Rents have been collected for more than Y omomdk de advanes faxcent a secunty__:,- g
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| "deposit shall not be deemed rent collected in advance); (ix) the property demised under the Leases have

~ been completed and the tenants under the Leases have accepted the same and have taken possession

- of the same on a rent-paying basis; (x) there exist no offsets or defenses to the payment of any portion of
the Rents; (xi) Assignor has received no notice from any tenant challenging the validity or enforceability of
any Lease;-(xii) there are no agreements with the tenants under the Leases other than expressly set forth
in eachLease;" (xm) the Leases are valid and enforceable against Assignor and the tenants set forth
therein; (xiv) no Lease contains an option to purchase, right of first refusal to purchase, or any other
similar prowsmn (xv) no person or entity has any possessory interest in, or right to occupy, the Property
except under and pursuant to a Lease; (xvi} each Lease is subordinate to this Security Instrument, either
pursuant to its térms or a recordable subordination agreement; (xvii) no Lease has the benefit of a non-
disturbance agreement _tha"t would be considered unacceptable to prudent institutional lenders; (xviii) all
security deposits relating to the Leases reflected on the certified rent roll delivered to Assignee have been
collected by Ass;gnor and (xrx) no brokerage commissions or finders fees are due and payable regarding
any Lease.

Assignor shall take such actlan and to execute, deliver and record such documents as may be
reasonably necessary to evidence such assignment, to establish the priority thereof and to carry out the
intent and purpose hereof. If requested by Assignee, Assignor shall execute a specific assignment of any
Lease now or hereafter affecting-all or any-portion of the Property and shall cause the tenant or tenants
thereunder to execute, deliver and record a Subordination, Non-Disturbance and Attornment Agreement,
in form and substance reasonably satisfactory to Assignee.

Assignor shall faithfully perform and discharge all of Assignor’s obligations under the Leases and
to enforce all obligations undertaken by tenants thereunder. Assignor shall defend Assignee in any action
relating to the Leases and shall indemnify, defend and hold Assignee harmless from and against any
claims of tenants or third parties with respect'to the Leases. Assignor shail not receive or collect any
Rents in advance of the date due or waive.or defer any terms of the Leases without the consent of
Assignee. Assignor shall not pledge, assign or further encumber the Leases or any Rents or (except as
is permitted by Section 1.26(b) above) modify or terminate the Leases, or permit any assignment or
sublease thereunder, without Assignee’s prior written consent. :Assignor itrevocably appoints Assignee
its true and lawful attorney-in-fact, at the option of Assignee at any time and from time to time, to demand,
receive and enforce payment, to give receipts, releases and satisfactions, and to sue, in the name of
Assignor, Trustee or Assignee, for all such Rents, and apply the same to the Secured Obligations.

3.02 Grant of Revocable License to Collect Rents So- 1ong as an Event of Defauit shall not
have occurred and be continuing under this Security Instrument, Assignee hereby grants to Assignor a
revocable license to enforce the Leases, to collect the Rents, to apply the Rents to the payment of the
costs and expenses incurred in connection with the Property and to any Secured Obligations. If
requested by Assignee, Assignor shali (a) give written notice to the tenants under the Leases of the
assignment of Rents and Leases by Assignor to Assignee pursuant to Section'3,01 hereof, of the grant of
the revocable license by Assignee to Assignor pursuant to this Section 3.02, and of the respective rights
of Assignor and Assignee under this Article 3; and {b) obtain such tenants’ agreements.to be bound by
and comply with the provisions of such assignment and grant. All Leases hereafter executed with respect
to the Property shall contain a reference to the foregoing assignment and grant and.shall state that the
tenant executing such Lease shall be bound by and shall comply with the prowsmns hereof

3.03 Revocation of License; Assignee’s Rights. Upon the occurrénce” of an Event of
Default and at any time thereafter during the continuance thereof, subject to applicable laws, the license
granted to Assignor hereunder shall automaltically be revoked. Upon such revocation, ASS|gnor shall
promptly deliver to Assignee all Rents then held by or for the benefit of Assignor. Assignee, in addition-ta
any other rights granted to Assignee under this Security Instrument, shall have the right. (i} to notify.the
tenants under the Leases that Assignor's license to collect Rents has been revoked, and, with.or without .~
taking possession of the Property, to direct such tenant to thereafter make all payments of Rent and to, . -
perform all obligations under its Lease to or for the benefit of Assignee or as directed by Assignee; (ii).t6
enter upon the Property and to take over and assume the management, operation and maintenance of
the Property, to enforce all Leases and collect all Rents due ther~ =~~~ '
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' 'ahd-' terminate any or all Leases and execute new Leases; and (iii) to perform all other acts which

_-Assignee shall determine to be necessary or desirable to carry out the foregoing. Each tenant under any
._.Lease shall be entitled to rely upon any notice from Assignee and shall be protected with respect to any

payment of Rent made pursuant to such notice, irrespective of whether a dispute exists between Assignor
and Assugnee ‘with respect to the existence of an Event of Default or the rights of Assignee hereunder.
The payment of Rent to Assignee pursuant to any such notice and the performance of obligations under
any Lease to or for the benefit of Assignee shall not cause Assignee to assume or be bound by the
provisions-of such Léase including, without limitation, the duty to return any security deposit to the tenant
under such Lease unless and to the extent such security deposit was paid to Assignee by Assignor.
Assignor shall indemnify, defend and hold Assignee harmless from and against any and all losses,
claims, damage or Ilabmty arlsmg out of any claim by a tenant with respect thereto.

3.04 Ap‘pllca_tlon of Rents; Security Deposits. All Rents received by Assignee pursuant to
this Security Instrument shall be applied by Assignee, as determined by Assignee, to any of the following:
(i) the costs and expenses” of ‘collection, including, without limitation, attorneys’ fees and receivership
fees, costs and expenses; (i} the cests and expenses incurred in connection with the management,
operation and maintenance‘of the Property; (iii) the establishment of reasonable reserves for working
capital and for anticipated :or projected costs and expense, including, without limitation, capital
improvements which may be necessary or desirable or required by law; and (iv) the payment of any
indebtedness then owing by Assignor to-Assignee. In connection therewith, Assignor further agrees that
all Rents received by Assignee from any tenant may be allocated first, if Assignee so elects, to the
payment of all current obligations of such tenant under its Lease and not to amounts which may be
accrued and unpaid as of the date of revocation of Assignor's license to collect such Rents. Assignee
may, but shall have no obligation to, pursue.any tenant for the payment of Rent which may be due under
its Lease with respect to any period prior to the.exercise of Assignee’s rights hereunder or which may
become due thereafter. Assignor agrees that the collection of Rents by Assignee and the application of
such Rents by Assignee to the costs, experises and obligations referred to in this Section 3.04 shall not
cure or waive any default or Event of Default or-invalidate any.act {including, without limitation, any sale of
all or any portion of the Property now or hereafter securing the Loan) done in response to or as a result of
such default or Event of Default or pursuant to any notlce of default or notice of sale issued pursuarnt to
any Loean Document. .

3.05 No Mortgagee in Possession. Nothing contained in-this Security Instrument shall be
construed as constituting Assignee a "mortgagee in possession’ in absence of the taking of actual
possession of the Property by Lender. In the exercise of the powers herein granted Lender, no liability
shall be asserted or enforced against Assignee, all such liability belng expressly waived and released by
Assignor. .

ARTICLE 4.
SECONDARY MARKET

4.01 Transfer of Loan. Lender may, at any time, sell, transfer or-assign the Note, this
Security Instrument and the other Loan Documents, and any or all servicing rights with.respect thereto, or
grant participations therein or issue mortgage pass-through certificates or other securities evidencing a
beneficial interest in a rated or unrated public offering or private placement (the “Securities”). Lender
may forward to each purchaser, transferee, assignee, servicer, participant or investor in such- Securities
or any rating agency (‘Rating Agency”) rating such Securities (collectively, the Investor") .and each
prospective Investor, all documents and information which Lender now has or may-hereafter acqu:re
relating to the Loan and to Borrower, and the Property, whether furnished by Borrower, -or otherwise,’ as
Lender determines necessary or desirable. Borrower shall cooperate with Lender in connection ‘with any
transfer made or any Securities created pursuant to this Security Instrument, including, without. hmltatlen

the delivery of an estoppel certificate in accordance therewith, and such other documents as may be .
reasonably required by Lender. Borrower shall also furnish and Borrower consents to Lender furnishing .=~ .-

to such Investors or such prospective Investors or Rating Agency any and all information concerning the

Property, the Leases, the financial condition of Borrower as ir e lander, any Investor or L
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_~Lender'may retain or assign responsibility for servicing the Note, this Security Instrument, and the other
Loan Documents, or may delegate some or all of such responsibility and/or obligations to a servicer
-.{including, -without limitation, any subservicer or master servicer) or agent. Lender may make such

assignment or delegation on behalf of the Investors if the Note is sold or this Security Instrument or the

other Loan.Documents are assigned. All references to “Lender” in the Loan Documents shall refer to and
include any such servicer or agent, to the extent applicable, in each case as designated by Lender from
time to time. . :

4.02° _Conversion to Registered Form. At the request and the expense of Lender, Borrower
- shall appoint, as its agent, a registrar and transfer agent (the "Registrar’} acceptable to Lender which
shall maintain, subject to such reasonable regulations as it shall provide, such books and records as are
necessary for the registration and transfer of the Note in a manner that shall cause the Note to be
considered to be in registered form for purposes of Section 163(f) of the U.S. Internal Revenue Code.
The option to convert the Note into registered form once exercised may not be revoked. Any agreement
setting out the rights and.obligations of the Registrar shail be subject to the reasonable approval of
Lender. Borrower may revoke the. appointment of any particular person as Registrar, effective upon the
effectiveness of the appointment of a replacement Registrar. The Registrar shall not be entitled to any
fee from Lender or any other Lender in.respect of transfers of the Note and this Security Instrument (other
than taxes and governmental.charges and fees).

4.03 Estoppel Certificate. Upon any transfer or proposed transfer contemplated by Section
4.01 above, at Lender's request, Borrower, or any guarantors or indemnitors shall provide an estoppel
certificate to the Investor or any prospective Investor in such form, substance and detail as L.ender, such
Investor or prospective Investor may require: '

" _ARTICLE 5.
FURTHER ASSURANCES

5.01 Recording of Security Instrument Other Assurances Borrower forthwith upon the
execution and delivery of this Security Instrument and thereafter, from time to time, will cause this
Security Instrument and any of the Loan Documents:creatinga lien or security interest or evidencing the
lien hereof upon the Property and each instrument of further.assurance to be filed, registered or recorded
in such manner and in such places as may be required by any present or future law in order to publish
notice of and fully to protect and perfect the lien or security interest hereof upon, and the interest of
L.ender in, the Property. Borrower will pay all taxes, filing, registration or recording fees, and all expenses
incident to the preparation, execution, acknowledgment and/or . recording of the Note, this Security
Instrument, the other Loan Documents, any note or deed of trust or mortgage supplemental hereto, any
security instrument with respect to the Property and any instrument of further assurance, and any
maodification or amendment of the foregoing documents, and all federal, state, county and municipal
taxes, duties, imposts, assessments and charges arising out of or in connegtion with the execution and

delivery of this Security Instrument, any deed of trust or mortgage supplemental hereto, any security
instrument with respect to the Property or any instrument of further assurance, and any. modification or
amendment of the foregoing documents, except where prohibited by law so to. do. - ’

5.02 Further Acts. Borrower will, at the cost of Borrower, and without. expense to Lender, do,
execute, acknowledge and deliver all and every such further acts, deeds, conveyances, deeds of trust,
mortgages assignments, notices of assignments, transfers and assurances as Lender shall, from time to
time, require, for the better assuring, conveying, assigning, transferring, and confirming unto Lender and
Trustee the Property and rights hereby deeded, mortgaged, granied, bargained, sold, conveyed,
confirmed, pledged, assigned, warranted and transferred or intended now or hereafter so to'be, ‘or which
Borrower may be or may hereafter become bound to convey or assign to Lender, or for carrying out.the

intention or facilitating the performance of the terms of this Security Instrument or for filing, registering or .
recording this Security Instrument, or for complying with all applicable laws. Borrower, on demand, will .~ .

execute and deliver and hereby authorizes Lender to execute in the name of Borrower or without the
signature of Borrower to the extent Lender may lawfully do s~ -~~~ -~ mnen financinn etatements. chattel o

mortgages or other instruments, to evidence more effect “m]smMwnmlmmllmmmmm
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.- Property. Borrower grants to Lender an irrevocable power of attorney coupled with an interest for the

~purpose of exercising and perfecting any and all rights and remedies available to Lender at law and in
- equity, mcludlng, without limitation, such rights and remedies available to Lender pursuant to this
paragraph. Borrower specifically agrees that all power granted to Lender under this Security Instrument
may be assngned by Lender to its successors or assigns as holder of the Note.

--5, 3 Changes in Laws Regarding Taxation; Documentary Stamps.

(a) -"In the event of the passage after the date of this Security Instrument of any law of the
State where__the’Prbperty is located deducting from the value of real property for the purpose of taxation
any lien or encumbrance thiereon or changing in any way the laws for the taxation of mortgages or loans
secured by mortgages for state or local purposes or the manner of the collection of any such taxes, and
imposing a tax, (lncludmg, without limitation, a withholding tax) either directly or indirectly, on this Security
Instrument, the Note or the Loan; Borrower shall, if permitted by law, pay any tax imposed as a result of
any such law within the statutory period or within fifteen (15) days after demand in Lender, whichever is
less, provided, however, that if, in-the opinion of the attorneys for Lender, Borrower is not permitted by
law to pay such taxes, Lender shall have the right, at its option, to declare the Loan due and payable on a
date specified in a prior notice to Borrower of not less than thirty (30) days. Any prepayment made by
Borrower pursuant to the terms of this paragraph shall be made without any Prepayment Charge (as
defined in the Note). :

(b} If at any time the -l_J'n'ited 'S{atés of America, any State thereof, or any governmental
subdivision of any such State, shall require revenue or other stamps to be affixed to the Note or this
Security Instrument, Borrower will, upon demand pay for the same, with interest and penalties thereon, if
any. g

-.'ARTICLE 6
STATE-SPECIFIC PROVISIONS/MODIFICATIONS AND OTHER PROVISIONS

6.01 Inconsistencies. In the event of any._ conflicts between the terms and conditions of this
Article 6 and the remainder of this Security Instrument, the terms and conditions of this Article 6 shall
govern, but only to the extent of any such conflicts. - :

6.02 Evasion of Prepayment Terms. If an Event of Default shall occur, a tender of any
payment of principal by Borrower, its successors or assigns or. by anyone on behalf of Borrower, its
suCCessors or assigns, in excess of the amount which would have been payable had the Event of Default
not occurred, shall constitute an evasion of the prepayment terms of the Note, as incorporated herein by
reference, and shall be deemed to be a voluntary prepayment thereunder and. any such payment, to the
extent permitted by law, must include the prepayment charge computed in accordance with the terms of
the Note.

6.03 Non-Agricultural Property. MNone of the Property is 'used_.p'ffhcipaf!y or at all for
agricultural or farming purposes. R

6.04 Commercial Purposes. Borrower represents and warrants to Lender that. none of the
Property constitutes homestead property of Borrower, that this Security Instrument.is not granted to
secure an obligation incurred primarily for personal, family or household purposes, and that th;s Securlty
Instrument secures a “commercial loan” as defined in RCW Chapter 61.24. L

6.05 Acceleration Upon Default; Additional Remedies. In furtherance cf and r_lot in
limitation of any other provisions of this Security Instrument, including without limitation Article 2 '

Upon the occurrence of an Event of Default, Lender may, at its option, declare all Secured.-

Obhgatlcns to be |mmed|ately due and payable without any presentment, demand, protest or notice of

MR
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. “(a) Possession of Property and Receiver. Enter onto and take possession of the

,-Property, in person or by agent or by court-appointed receiver, and take any and all steps which may be
desrraple__m Lender's judgment to manage and operate the Property, and Lender may apply any Rents,
royalties; income or profits collected against the Secured Obligations without in any way curing or waiving
any Event of Default as to Borrower. Without limiting the foregoing:

{i) Lender shall be entitled to a receiver for the Property and of the rents,
issues and proﬁts thereof, and shall be entitied thereto as a matter of right, whether or not notice of sale
hereunder has. been recorded, without regard to the solvency or insolvency of the Borrower or the then
owner of the Property .and without regard to the value of the Property, and such receiver may be
appointed by any court of competent jurisdiction upon application and without notice, except as required
by applicable law (notlce being expressly waived hereby to the extent permitted by law), and all rents,
issues and profits, income and revenue of and from the Property shall be applied and accounted for as
the court appointing such réceivér may direct,

(i) if the appointment of a receiver is made before or after Trustee's or
judicial sale and the Lender’ is the successful bidder, the appointment shall continue untit the earlier of
redemption from sale, as provided by: statute, or issuance of a Trustee's or sheriffs deed even in the
event the full indebtedness has been b|d

(i) if: apphcatlon for appointment of receiver is made after sale, Trustee or
Lender shall be entitled to a receiver and.shall be entitled thereto as a matter of right, without regard to its
bid amount or to the solvency of the Borrower or the then owner of the Property and without regard to the
value of the Property, and such receiver 'may be-appointed by any court of competent jurisdiction upon
application and without notice, except as required by applicable law (notice being expressly waived
hereby to the extent permitted by law), and all rents, issues and profits, income and revenue of and from
the Property shall be applied and accounted for-as the court appointing such receiver may direct. Itis the
Borrower's intent that the Trustee or Lender shall be absolutely entitfed to the appointment of a receiver
even after sale, R

{iv) the receiver shall have the power and authority to issue certificates for
the purpose of securing the repayment of monies which’ ‘the receiver may borrow for the purposes of
operating, maintaining, preserving and/or enhancing the value of the Property, and particularly, but
without limitation the completion or repair and restoration of: the Improvements upon the Property. Such
certificates shall be secured by a lien against the Property hawng prlorlty over all other liens, except this
Security instrument, .

(V) in the event redemption does not occur and subject to order of the court
appointing the receiver, the Borrower shall be entitled to any excess funds held by.the receiver after first
paying from the rents, issues, profit, income and revenues of the Property all court approved costs,
expenses and fees of the receiver incurred in the performance of its duties and any sums owed to Lender
under the Note, this Security Instrument or any other Loan Document. . :

{b) Foreclosure. File with the Trustee a notice and demand in wrmng, as prowded by law,
whereupon it shall and may be lawful for, and the Trustee shall foreclose this Security Instrument and sell
and dispose of the Property (en masse or in separate parcels, as said Beneficiary may think best) and all
of the right, title and interest of the Borrower therein and thereto at public auction at the front door of the
Courthouse in the County in which the Property or any portion thereof is located, or on said Property or
any part thereof, or at any other place then authorized by law, as may be specified in the notice-of 'such
sale, for the highest and best price the same will bring, four weeks public notice having beén previously
given of the time and place of such sale by advertisement weekly in some newspaper. of general
circulation at the time published in said County, or upon such other notice as may then be required by -

law, and shall issue, execute and deliver a Certificate of Purchase, Trustee's Deed or Certificate’ of

Redemption in the manner provided by law to the party entitled thereto. The Trustee's Deed may be in
the ordinary form of conveyance. The Trustee shall, out of the proceeds or avails of such sale, after flrst o

paying and retaining all fees, charges, expenses and costs of
T .
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_~in_.the ‘amount as hereinafter provided for, pay to the Lender the then existing amount of the
indebtedness, rendering the overplus, if any, unto the Borrower, or the successors or assigns of the
..-Borrower. The Lender may purchase the Property, or any part thereof, and it shall not be obligatory upon

any purchaser at any such sale to see to the application of the purchase money.

(c) __O__ffset Rights. Apply in satisfaction of the Secured Obligations or any amount at any
time to become due or payable in connection with the ownership, occupancy, use, restoration or repair of
the Property, ‘and dep05|ts or other sums credited by or due from Lender to Borrower, including, without
limitation, Loss F’roceeds Condemnation Proceeds and Impounds.

(d) ' Cure of Default Without releasing Borrower from any obligation hereunder or under the
Loan Documents or waiving.any Event of Default, Lender may cure any Event of Default. In connection
therewith, Lender may enter upon the Property and do such acts and things as Lender deems necessary
or desirable to protect the Property, Improvements or the Leases, including, without limitation (i) paying,
purchasing, contesting or compromising any encumbrance, charge, lien, or claim, real property taxes and
assessments and all other taxes.and assessments of any kind or nature whatsoever affecting the
Property, (i) paying any Insurance Premiums and (iii) employing counsel, accountants, contractors and
other appropriate persons to assist Lender in the foregoing. Should Lender make any such payments,
the amount thereof shall be secured hereby and Borrower shall reimburse Lender therefor immediately
upon demand, and said amount shall bear mterest from the date of expenditure at the Default Rate
specified in the Note untit repaid. - :

(e} Uniform Commerm'al Codée Remedies. Exercise any and all rights of a secured party
under the Uniform Commercial Code that is in, effect in the State where the Property is located with
respect to all of the Property which is- subject thereto and in conjunction with, in addition to or in
substitution for those rights and remedies

(i) take possessmn of, assemble and collect the Personal Property or
render it unusable by Borrower, and - -

(ii) require Borrower to- assemble the Personal Property and make it
available at any place Lender may designate so as to ‘allow Lender to take possession or dispose of the
Personal Property. .

Written notice mailed to Borrower, as provided herein, ten (10) days pnor to the date of public sale of the
Personal Property or prior to the date after which private sale of the Personal Property will be made, shall
be deemed to have been a public sale conducted in a commercially réasonable manner. In the event of a
foreclosure sale, whether made by the Trustee under the terms hereof, or under judgment of a court, the
Personai Property and other parts of the Property may, at the option of Lender, be sold in parts or as a
whole. The Personal Property and the Property may be sold together by décree of Trustee under the
power of sale granted hereby or by a decree of the court in any judicial sale. it shall not be necessary
that Lender take possession of the Personal Property prior to the time that any sale pursuant to the
provisions of this subparagraph is conducted and it shall not be necessary that the Personal Property be
present at the location of such sale. :

A CARBON, PHOTOGRAPH OR OTHER REPRODUCTION OF THIS SECURITY
INSTRUMENT OR ANY FINANCING STATEMENT RELATING TO THIS SECURITY INSTRUNIENT
SHALL BE SUFFICIENT FOR FILING AS A FINANCING STATEMENT. “THIS SECURITY
INSTRUMENT IS EFFECTIVE AND SHALL BE EFFECTIVE AS A FINANCING STATEMENT FILED AS
A FIXTURE FILING WITH RESPECT TO ALL GOODS WHICH ARE OR ARE TO BECOME. FIXTURES
INCLUDING WITHIN THE PROPERTY AND IS TO BE FILED FOR RECORD IN THE REAL ESTATE

RECORDS OF THE COUNTY WHERE THE PROPERTY IS SITUATED. THE MAILING ADDRESS OF .~
LENDER AND THE ADDRESS OF BORROWER FROM WHICH INFORMATION CONCERNING . THE___.

SECURITY INTEREST MAY BE OBTAINED ARE SET FORT "' ™= ~OVER SHEET HEREOF ¢

L HWMWWW

kagrt County Audrtor

P
Tage  420r g 4:08pH

-42- 1o;29:2004



_ “(f) Judicial Actions. Commence and maintain an action or actions in any court of
_~competent jurisdiction at law or in equity to foreclose this Security Instrument as a mortgage pursuant to
-.-the'laws” of the State of Washington or to obtain specific enforcement of the covenants of Borrower
heretinder. Borrower agrees that such covenants shall be specifically enforceable by injunction or any
other approprrate equitable remedy. Borrower agrees that any one action shall not abate or be a bar to or
waiver of Lender's right to institute or maintain any other, provided that Lender shall have only one
payment and satlsfactlon of the Secured Obligations.

(g) Manner of Sale. Cause any or all of the Property to be sold in any manner permitted by
Applicable Laws :

(h) Subrogation. Have and exercise all rights and remedies of any person, entity or body
politic to whom Lender renders payment or performance in connection with the exercise of its rights and
remedies under the Loan Documents, inctuding without limitation, any rights or remedies under any
mechanics' or vendors’ lieri of liens, superior titles, mortgages, deeds of trust, liens, encumbrances,
rights, equities and charges ofall kinds heretofore or hereafter existing on the Property to the extent that
the same are paid or discharged from the proceeds of the Note or advances under this Security
Instrument whether or not released of. record

(i) Other. Exercnse any other rlght or remedy available under laws or in equity, or under the
Loan Documents. Take such other actions or commence such other proceedings as Lender deems
necessary or advisable to protect its interest in the Property and its ability to collect the indebtedness
evidenced and/or secured by the Loan Documents as are available under Applicable Laws. Without
limiting the generality of the foregoing, -to the..eéxtent permitted by RCW 61.24.100 or as otherwise
permitted by the Applicable Laws, Lender may seek and obtain a deficiency judgment following the
completion of a trustee's sale of all or part of the Property.

Any sums advanced by Lender under this Section 6.04 shall'bear interest at the Default Rate specified in
the Note, shall be payable by Borrower on demand and together with such interest, shall be secured by
this Security Instrument. :

6.06 General Remedies Provisions. In furtherance of and not in limitation of any other
provisions of this Security Instrument, including without limitation-Article 2:

(a) Multipie Sales. Several sales may be made pursuantto Section 6.04 without exhausting
Lender's right to such remedy for any unsatisfied part of the indebtedness and without exhausting the
power of sale or power to exercise such remedy for any other part of the indebtedness, whether matured
at the time or subsequently maturing. If a part of the Property is sold pursuant to Section 6.04, and the
proceeds thereof do not fully pay and satisfy the indebtedness, such-sale, if so made, shall not in any
manner affect the unpaid and unsatisfied part of the indebtedness, butas to such unpaid and unsatisfied
part, the Loan Documents shall remain in full force and effect as though no Such sale had been made.

(b)  Cumulative Remedies. Al of the rights, remedies and options set forth in Section 6.04
or otherwise available at law or in equity are cumulative and may be exercised without regard to the
adequacy of or exclusion of any other right, remedy, option or security heid by Lender ; -

(c) Right to Purchase. At any sale or sales of the Property pursua_nt'_"to"S_ectioh=.._6.04,
Lender shall have the right to purchase the Property being sold, and in such cases the right ta credit the
amount of the bid made therefore (to the extent necessary to satisfy such bid) against the amount of the
indebtedness then due. . :

(d) Right to Terminate Proceedings. Lender may, at any time before conclesmn of éﬁy o

proceeding or other action brought in connection with its exercise of the remedies provided for in SBCtIOﬂ-

6.04, terminate, without prejudice to Lender, such proceeding B
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_ . “(e) No Waiver or Release. Lender may resort to any remedies and the security given by the

_-toan Documents in whole or in part, and in such portions and in such order as may seem best to Lender
._.in its 'sole unfettered discretion, and any such action shall not in any way be considered as a waiver of
any:of the rights, benefits or remedies evidenced by the Loan Documents. The failure of lender to
exercise any right, remedy or option provided for in the Loan Documents shall not be deemed to be a
waiver of any of the covenants or obligations secured by the Loan Documents. No sale of all or any of
the Property, no forbearance on the part of Lender and no extension of the time for the payment of the
whole or any part of the indebtedness or any other indulgence given by Lender to Borrower or any other
person or entity; shall.operate to release or in any manner affect Lender's interest in the Property or the
liability of Borrower to pay the indebtedness.

) Wawers and Agreements Regarding Remedies. To the full extent Borrower may do
50, Borrower hereby

(i)~ .- agrees that Lender may in its discretion sell all the Personal Property
and the Property and Improvements together or in parts, in one or more sales, and in any sequence
Lender selects. It is the specific intent of Borrower and Lender that Lender, at its option, may cause the
Property to be sold in a single sale. " The Trustee, or the Court if by judicial sale, is hereby authorized,
upon the election of Lender, to-conduct or-order a sale of both the items of Personal Property and the
Property and Improvements. The Lender's rights hereunder or under any of the other Loan Documents
may be enforced alternatively, successwely or cumulatlvely,

(i) waives all nghts and claims Borrower may now have as a homestead
exemption or which may be hereafter acquired and.to a marshaling of the assets of Borrower, including
the Property, or to a sale in inverse order. of alienation in the event of foreclosure of the interests hereby
created, and agrees not to assert any right undér any law pertaining to the marshaling of assets, the sale
in inverse order of alienation, the homestead exemption, the administration of estates of decedents, or
other matters whatsoever to defeat, reduce or affect the right of Lender under the terms of the Loan
Documents to a sale of the Property for the collection of th&.indebtedness without any prior or different
resort for collection, or the right of the Lender to the payment of the indebtedness out of proceeds of sale
of the Property in preference to every other claimant whatsoever,

(iii) waives any right to bring or utilize any defense, counterclaim or setoff,
other than one which denies the existence or sufficiency of the facts upon which the action is grounded.
If any defense, counterclaim or setoff, other than one permitted by the preceding sentence, is timely
raised in such foreclosure action, such defense, counterclaim.or setoff shall be dismissed. If such
defense, counterclaim or setoff is based on a claim which could be tned in an.action for money damages,
such claim may be brought in a separate action which shall not thereafter be consolidated with Lender's
foreclosure action. The bringing of such separate action for money damages shaII not be deemed to
afford any grounds for staying Lender's action, i}

(iv) waives and relinguishes any and all rights ahd rem'éd|es which Borrower
may have or be able to assert by reascn of the provisions of any laws pertammg to the rights and
remedies of sureties, and

{v} waives the defense of laches and any applicable éta’fu_tés{__of:'li'mi't'a_ti_on.

(g) Lender’'s Discretion. Lender may exercise its options and remedies under any"of.the
Loan Documents in its sole unfettered discretion. Without fimiting the foregoing and by way’ of
amplification, with respect to any right or remedy available to Lender under this Security Instrument,. the
Note and the other Loan Documents which arises upon or may be exercised at any time aftér.the
occurrence of an Event of Default, or with respect to the Lender's determination as to whether a.
circumstance or event constitutes an Event of Default under the Loan Document, Lender and Borrower__-
agree that the provisions of this Security Instrument, the Note and the other Loan Documents shall be
strictly construed as written to afford the Lender the full benefi’ st med Pandar and

Bortower isclam and expressly waive the appicabily of the meummmmm»mmmmwm
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‘dealing. Lender and Borrower intend with respect to such matters that Lender shall be entitied to
~exefcise Lender's choices relating to the enforcement of any rights or remedies following an Event of

_..Defaultin Lender's sole discretion and solely with regard to Lender’s subjective determination of what is

in the best interests of Lender and without regard to the reasonableness or not of such right or remedy as
it'might affect. the Borrower. Borrower acknowledges that it has adequate protections regarding defaults
based upon notice provisions and rights to cure expressly stated in this Security Instrument, the Note and
pursuant to appllcable statutes.

(h) -'Sales. In the event of a sale or other disposition of the Property pursuant to Section 2.02
and the exeputio’n of a'deed or other conveyance pursuant thereto, the recitals therein of facts (such as
default, the giving ‘of notice of default and notice of sale, demand that such sale should be made,
postponement of sale, terms, of sale, sale, purchase, payment of purchase money and other facts
affecting the regularity 'or'validity of such sale or disposition) shall be conclusive proof of the truth of such
facts. Any such deed or conveyance shall be conclusive against all persons as to such facts recited
therein.

The acknowledgme_n':t. of 't'Hé.“r'eéeipt of the purchase money, contained in any deed or conveyance
executed as aforesaid, shall be sufficient to discharge the grantee of all obligations to see to the proper
application of the considerati’on‘__the_refor_e_as- herein provided.

{i) Attorneys’ Fees'and Costs Upon Foreclosure. In the event foreclosure be made by
Trustee under the power of sale granted-tnder this Security Instrument, reasonable attorneys’, legal
clerks’ and assistants' and paralegals’ fees shail be allowed as part of the cost of foreclosure, but in the
event foreclosure proceedings be made through-the courts, attorneys’, legal clerks’ and assistants’ and
paralegals’ fees in any amount determined by-the court to be reasonable shall be taxed by the court as a
part of the costs of such foreclosure proceedirigs. In addition to such attorneys’ and other fees, Lender
shall be entitled to (and Borrower shall pay), immediately and without demand, together with interest
thereon at the Default Rate, all costs and eéxpenses inclrred in connection with the collection and
satisfaction of the indebtedness or otherwise evidenced.or secured by the Loan Documents, and in
supervision, administration, preservation, protection of and realization upon the Property, or any other
security, including without limitation, court costs, public trustee’'s fees, appraisal fees, survey costs,
environmental inspection fees and costs, property management and receiver’s fees and costs, and expert
fees and costs of every nature, interest on funds advanced by Lender, and other costs incurred by
Lender, whether incurred with or without or in any connaction W|th litigation, judicial or non-judicial
foreclosure, appeals, bankruptcy proceedings, and any other’ 1ud|0|al or non—;udncna! proceeding.

6.07 Fair Value. To the extent the Deed of Trust Ac_t' _c_)f the S_tate of Washington {RCW
Chapter 61.24, as now existing or hereafter amended) or other statute requires or authorizes
determination of the “fair value’ of the Property (“Fair Value") in. connection with enforcement of a
deficiency against Borrower or any other party liable for repayment of the. obligations secured by this
Security Instrument, the term "fair market value” or “fair value” shall include those matters required by law
and shall also include the additional factors set forth below. For purposes.of this .Security Instrument,
determination of Fair Value shall also include the additional factors set forth below. -~

(a) The property shall be valued “AS 1S” and "WITH ALL FAULTS" and there shall be no
assumption of restoration or refurbishment of improvements, if any, after the date of the foreclosure sale,
and

{b) An offset to the Fair Value of the Property, as determined hereunder, shall be made by
deducting from such value the reasonable estimated closing costs relating to the sale of the Property;
including but not limited to brokerage commissions, title policy expenses, tax prorations, escrow fees and
other common charges which are incurred by a seller of property.

{c) Borrower shall pay the costs of any appraisals and other expenses incurred in conn:éqt_ioﬁ“

with any such determination of Fair Value.
L
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_ °6.08  Assignee Not Lender in Possession. In furtherance of and not in limitation of any other
_=-pr0\.f|510ns of this Security Instrument, including without limitation Section 3.05:

Nothlng herein shall constitute Assignee a “Lender in possession” prior to its actual entry upon
an_d tak_mg possession of the Property and delivery of written notice to the Assignor of its election to be a
Lender in possession, entry upon and taking possession by a receiver not constituting possession by
Assugnee '

6 09 Addrtlonal Assignments. The following clause is added at the end of Clause {c) of
Section 3.01.__of this S__ecurlt_y Instrument:

, and including without limitation minimum, additional, percentage and deficiency rents, liquidated
damages, Rents coming due during any redemption period, and all monies owed the Assignor as landlord
under a Lease for services,. materlals leasehold improvements or otherwise furnished or instatled
pursuant to any Lease. :

6.10 Leases of t_ﬁ'e-"P'ropérfy. In furtherance of and not in limitation of any other provisions of
this Security Instrument, including without limitation Sections 3.02 and 3.03:

Borrower will act in accordance with commercially reasonable property management to preserve
all Leases in force and free from any right of counterclaim, defense or setoff.

611 Enforcement of Assignment of Leases and Rents. In furtherance of and not in
flimitation of any of the provisions of this Security Instrument, including without limitation Articles 3 and 6:

Lender may enforce the assignment. and transfer provisions of Articles 3 and 6 without first
resorting to or exhausting any security or collatéral for the indebtedness. As used in Articles 3 and 6, the
word “lease” shall mean “sublease” if this Security Instrument is on a leasehold. This assignment shall
terminate at such time as this Security Instrument ceases’ to secure payment of indebtedness held by
Lender. Dk

6.12 Liability and Authority of the Trustee. The. Tiustee shall be protected in acting upon
any notice, request, consent, demand, statement, note or other paper or document believed by it to be
genuine and to have been signed by the party or parties purporting to sign the same. The Trustee shall
not be liable for any error of judgment, nor for any act done or step.taken or omitted, nor for any mistakes
of law or fact, nor for anything which the Trustee may do or refrain from domg in good faith, nor generally
shall the Trustee have any accountability hereunder except for willful misconduct or gross negligence.
The Trustee may act hereunder and may sell or otherwise dispose of the Property or any part thereof as
herein provided, although the Trustee has been, may now be or may-hereafter be attorneys, officers,
agents or employees of the Lender, in respect of any matter of business’ whatsoever _

6.13 Expenses During Redemption Period. If this Securlty Instrument is-foreclosed, the
purchaser may during any redemption period allowed, make such repairs or- alterations on the Property
as may be reasonably necessary for the proper operation, care, preservation, .protection and insuring
thereof. Any sums so paid together with interest thereon from the time of such expendlture at the default
rate of interest stated in the Note or the highest lawful rate if that is less shall be added to and become a
part of the amount required to be paid for redemption from such sale. . .

6.14 Default Rate. The “highest rate permitted under applicable law" referred to in Sectron
1.03 shall mean the Default Rate (as defined in the Note) if such a rate is not specified by appllcable Iaw

6.15  For purpose of Article 9 of the Uniform Commercial Code (RCW 62A.9), the BOrrower |s -
the Debtor, Lender is the Secured Party and this Deed of Trust constitutes a Financing Statement.

|
MR
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. . ‘6,16  The sums described in paragraph (c) on page 4 of this Security Instrument shall
-specifically exclude such expenses reimbursable by Borrower under that certain Environmental
.~ Indemnification Agreement of even date executed by Borrower and Donald F. Rapp and Eileen N.

Takeuchi, in connection herewith (*Indemnity Agreement”).

© 817 Notwithstanding anything to the contrary set forth herein or in any other Loan Document,
this Security Instrument shaii not secure the obligations of Grantor under the Indemnity Agreement, or the
substantial-equivalent.of the Obligations arising under the Indemnity Agreement. All of such obligations
(or the substantial equivalents thereof) shall constitute the separate, unsecured full recourse obligations
of Grantor and.Donald F. Rapp and Eileen N. Takeuchi, and shall not be deemed to be evidenced by the
Note, or secured by-this Security Instrument.

ARTICLE 7.
MISCELLANEOUS

7.01 Amendments; '_T'hi:-_f_.'“ipstrument cannot be waived, changed, discharged or terminated
orally, but only by an instrument in writing signed by the party against whom enforcement of any waiver,
change, discharge or termmatlon |s sought

7.02 Borrower Walver of nghts Walver of Automatic Stay.

(a) Borrower waives to the extent perm|tted by law, (i) the benefit of all laws now existing or
that may hereafter be enacted providing for any appraisement before sale of any portion of the Property,
(ii) all rights of valuation, appraisement, stay .of execution, reinstatement and redemption laws and
marshaling in the event of foreclosure of the’ liens hereby created, (iii) all rights and remedies which
Borrower may have or be able to assert by reason of the laws of the State where the Property is located
pertaining to the rights and remedies of sureties, (iv) the right to assert any statute of limitations as a bar
to the enforcement of the lien of this Security Instrument or te any action brought to enforce the Note or
any other obligation secured by this Security Instrument, and (v} any rights, legal or equitable, to require
marshaling of assets or to require upon foreclosure sales in a partlcular order. Lender shall have the right
to determine the order in which any or all of the Property shall be subjected to the remedies provided
herein. Lender shall have the right to determine the ‘order-in.which any or all portions of the Secured
Obligations are satisfied from the proceeds realized upon the exercise of the remedies provided herein.

(b) WITHOUT LIMITING ANY OF THE FOREGOING-SET FORTH IN SUBSECTION (a)
ABOVE, BORROWER HEREBY AGREES THAT, IN CONSIDERATION OF LENDER'S AGREEMENT
TO MAKE THE LOAN AND IN RECOGNITION THAT THE FOLLOWING COVENANT IS A MATERIAL
INDUCEMENT FOR LENDER TO MAKE THE LOAN, IF BORROWER SHALL (i) FILE WITH ANY
BANKRUPTCY COURT OF COMPETENT JURISDICTION OR BE THE-SUBJECT OF ANY PETITION
UNDER ANY SECTION OR CHAPTER OF THE BANKRUPTCY CODE, OR SIMILAR LAW OR
STATUTE: (i) BE THE SUBJECT OF ANY ORDER FOR RELIEF ISSUED UNDER THE BANKRUPTCY
CODE OR SIMILAR LAW OR STATUTE; (iii) FILE OR BE THE SUBJECT OF ANY PETITION SEEKING
ANY REORGANIZATION, ARRANGEMENT, COMPOSITION, READJUSTMENT, LIQUIDATION,
DISSOLUTION, OR SIMILAR RELIEF UNDER ANY PRESENT OR FUTURE FEDERAL OR STATE ACT
OR LAW RELATING TO BANKRUPTCY, INSOLVENCY, OR OTHER RELIEEF-FOR DEBTORS; (iv)
HAVE SOUGHT OR CONSENTED TO OR ACQUIESCED IN THE APPOINTMENT OF ANY TRUSTEE,
RECEIVER, GONSERVATOR, OR LIQUIDATOR; OR (v) BE THE SUBJECT OF- ‘AN ORDER,
JUDGMENT OR DECREE ENTERED BY ANY COURT OF COMPETENT JURISDICTION APPROVING
A PETITION FILED AGAINST ANY BORROWER FOR ANY REORGANIZATION, ARRANGEMENT,
COMPOSITION, READJUSTMENT, LIQUIDATION, DISSOLUTION, OR SIMILAR RELIEF. UNDER ANY.
PRESENT OR FUTURE FEDERAL OR STATE ACT OR LAW RELATING TO BANKRUPTCY
INSOLVENCY OR RELIEF FOR DEBTORS. THEN, SUBJECT TO COURT APPROVAL, _LENDER o
SHALL THEREUPON BY ENTITLED AND BORROWER HEREBY IRREVOCABLY CONSENTS TO,. " .~
AND WILL NOT CONTEST, AND AGREES TO STIPULATE TO RFLIEF FROM ANY AUTOMATIC STAY R
OR OTHER INJUNCTION IMPOSED BY SECTION 362 OF T CTone AR QIMILAR

LAW OR STATUTE (INCLUDING, WITHOUT LIMITATION, RE WHWWMWWWM
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"~ _~SET FORTH IN SECTION 1121 OF THE BANKRUPTCY CODE) OR OTHERWISE AVAILABLE TO
LENDER AS PROVIDED IN THE NOTE AND THE LOAN DOCUMENTS, AND AS OTHERWISE
..PROVIDED BY LAW, AND BORROWER HEREBY IRREVOCABLY WAIVES ITS RIGHT TO OBJECT

TO SUCH RELIEF.

! 703 Statements by Borrower. Borrower shall, within ten (10} days after written notice
thereof from Lender, deliver to Lender (or any person designated by Lender) a written statement, in form
satisfactory to Lender, fully acknowledged, stating the unpaid principal of and interest on the Note and
any other arnounts-secured by this Security Instrument and stating whether any offset, counterclaim or
defense exists against such sums and the obligations of this Security Instrument.

7.04 Loan=-StafEment Fees. Lender or its authorized loan servicing agent may impose a
service charge for any statement requested by Borrower regarding the Secured Obligations; provided,
however, that such amount may not exceed the maximum amount allowed by law at the time request for
the statement is made. .

7.05 Notices. Whenever Borrower, Trustee or Lender shall desire to give oOr serve any notice,
demand, request or other communication with respect to this Security Instrument, each such notice,
demand, request or communication shall be given in writing at the address of the intended recipient set
forth below by any of the following.means: (a) personal service (including, without limitation, service by
overnight courier service); (b) electronic communication, whether by telex, telegram or telecopying (if
confirmed in writing sent by personal service or by registered or certified, first class mail, return receipt
requested); or (c) registered or certified, first class mail, return receipt requested:

If to Lender: ARTESIA MORTGAGE CAPITAL CORPORATION
1180 NW Mapie Street, Suite 202
Issaguah, Washington 98027
Attn: Servicing Department
Fax: (425) 313-1 005 '

with a copy to: BEST & FLANAGAN LLP
225 South Sixth Street; Suite 4000
Minneapolis, Minnesota 55402
Attn: John Seiner
Fax: (612) 339-5897

If to Borrower: MT. VERNON RETAIL, LLC
5604 East Mercer Way o
Mercer Island, Washington 98040
Tel: (206) 676-3062
Fax: (206) 676-8881

with a copy to: SHORT, CRESSMAN & BURGESS
999 Third Avenue
Seattle, Washington 98101
Attn: Michael Garner
Tel: (206) 515-2230
Fax: (206) 340-8856

If to Trustes: Chicago Title Insurance Company
P.0O. Box 683
Mt. Vernon, Washington 88273
Attn: Rebecca Nelson
Tel: (360) 424-1700

W3y
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' "SLle'h addresses may be changed by notice to the other parties given in the same manner as provided

- -above: Any notice, demand or reguest sent pursuant to either subsection (a} or {b) hereof shall be

._.deemed received upon such personal service or upon dispatch by electronic means, and, if sent pursuant
to subsectlon (c) shall be deemed received five {5) days following deposit in the mail,

T 7. 06 Captlons The captions or headings at the beginning of each Section hereof are for the
convenlence of the partles and are not a part of this Security Instrument.

7 07 Savmgs_ Clause; Invalidity of Certain Provisions. Notwithstanding any provisions in
the Note or: in. this' Security Instrument to the contrary, the total liability for payments in the nature of
interest, mcludlng, without limitation, prepayment charges, default interest and late fees, shall not exceed
the limits imposed by the laws of the State where the Property is located or the United States of America
relating to maximum-gllowable charges of interest. Lender shall not be entitied to receive, collect or
apply, as interest on the.Secured Obligations, any amount in excess of the maximum lawful rate of
interest permitted to be charged by applicable laws. If Lender ever receives, collects or applies as
interest such amount which would.. be excessive, such interest shall be applied to reduce the unpaid
principal balance of the Note, and any remaining excess shall be paid over to person or persons legally
entitied thereto. Every provision of this Security Instrument is intended to be severable. in the event any
term or provision hereof is declared to be illegal, invalid or unenforceable for any reason whatsoever by a
court of competent jurisdiction, such illegality or invalidity shall not affect the balance of the terms and
provisions hereof, which terms and provisions shall remain binding and enforceable.

7.08 Provisions Regarding  Trustees. At any time, or from time to time, without liability
therefor and without notice to Borrower, upon written request of Lender and presentation of this Security
Instrument and the Note secured hereby for endorsement, and without affecting the personal liability of
any person for payment of the Secured Obligations (subject to the limitations on recourse set forth in the
Note) or the effect of this Security Instrument upon the remainder of the Property, Trustee [or the one
acting] may (i) reconvey any part of the Property, (ii) consent in writing to the making of any map or plat
thereof, (i) join in granting any easement thereon, or (lv) }om in any extension agreement or any
agreement subordinating the lien or charge hereof.

Trustee shall not be liable for any error of judgment or act done by Trustee, or be otherwise
responsible or accountable under any circumstances whatsoever. Trustee shall not be personally liable
in case of entry by it or anyone acting by virtue of the powers herein. ‘granted it upon the Property for
debts contracted or liability or damages incurred in the management or operation of the Property. All
monies received by Trustee shall, until used or applied as herein’ provided, be held in trust for the
purposes for which they were recewed but need not be segregated in any manner from any other monies
{except to the extent required by law} and Trustee shall be under no |Iabl|lty for interest on any monies
received by it hereunder.

Trustee may resign by giving of notice of such resignation in writing to Lender. !f Trustee shall
die, resign or become disqualified from acting, or shall fail or refuse to exercise its powers hereunder
when requested by Lender so to do, or if for any reason and without cause Lender shall prefer to appoint
a substitute trustee to act instead of the original Trustee named herein, or any.prior successor or
substitute trustee, Lender shall have full power to appoint a substitute trustee and, .if preferred, several
substitute trustees in succession who shall succeed to all the estate, rights, powers and duties of the
aforenamed Trustee. Upon appointment by Lender and upon recording of the substitution jn the land
records of the County where the Property is located, any new Trustee appointed pursuant-to any. of the
provisions hereof shall, without any further act, deed or conveyance, become vested with all the estates,
properties, rights, powers and trusts of its predecessor in the rights hereunder with the same effect as’ |f
originally named as Trustee herein. L ..

7.09 Subregation. To the extent that proceeds of the Note are used to pay any oUt’Standing_,
lien, charge or prior encumbrance against the Property, such proceeds have been or will be advanced. b'y
Lender at Borrower’s request and Lender shall be subrogated to any and all rights and liens held hv an -
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_~owner or holder of such outstanding liens, charges and prior encumbrances, irrespective of whether said
liens, charges or encumbrances are released.

7:_10_ __ Costs and Expenses; Attorneys’ Fees for Preparation and Enforcement.

" (a) ‘Borrower acknowledges and confirms that Lender shall impose certain administrative
processing andfor commitment fees in connection with (i}the extension, renewal, modification,
amendment and termmatlon of the Loan, (ii) the release or substitution of collateral therefor, (iii) obtaining
certain consents, waivers and approvals with respect to the Property, or (iv) the review of any Lease or
proposed Le_;ase or-the preparation or review of any subordination, non-disturbance and attornment
agreement (the occurrence of any of the above shall be called an “Event’). Borrower further
acknowledges and confirms.that it shall be responsible for the payment of all costs of reappraisal of the
Property or any part th'e_r_éof. ‘whether required by law, regulation, Lender or any governmental or quasi-
governmental authority. Borrower hereby acknowledges and agrees to pay, immediately, with or without
demand, all such fees (as” the same may be increased or decreased from time to time), and any
additional fees of a similar.type or.nature which may be imposed by Lender from time to time, upon the
occurrence of any Event or otherwise. Wherever it is provided for herein that Borrower pay any costs and
expenses, such costs and expenses shall include, but not be limited to, all attorneys' fees and
disbursements of Lender. E

(b) Borrower shall pay-all atterneys’ fees incurred by Lender in connection with (i) the
preparation of the Note, this Security Instrufment and the other Loan Documents, and (i) the items set
forth in Section 7.08(a) above. In addition, Borrower shall pay to Lender on demand any and all
expenses, including, without limitation, attorneys! fees and costs, incurred or paid by Lender in protecting
its interest in the Property or in collecting any amount payable hereunder or in enforcing its rights
hereunder with respect to the Property (including, without limitation, commencing any foreclosure action),
whether or not any legal proceeding is commenced hereunder or thereunder, together with interest
thereon at the Default Rate from the date paid.‘or mcurred by Lender until such expenses are paid by
Borrower. .

As used in this Security Instrument, the terms “atto_rn’ey"s’ fees” or "attorneys’ fees and costs” or
"attorneys' fees, costs and expenses” shall mean the. reasonable attorneys’ fees and the costs and
expenses of counsel to Lender (including, without limitation, in-house counsel employed by Lender),
which may include, without limitation, printing, duplicating, telephone, fax, air freight and other charges,
and fees billed for law clerks, paralegals, librarians, expert witnesses and others not admitted to the bar
but performing services under the supervision of an attorney and-‘all such fees, costs and expenses
incurred with respect to trial, appellate proceedings, arbitrations, out—of—court negotiations, workouts and
settlements, and bankruptcy or insolvency proceedings (including, without Itm|tat|0n seeking relief from
stay in bankruptcy proceedings), and whether or not any action or proceeding is brought or is concluded
with respect to the matter for which such fees, costs and expenses were incurred; and whether or not the
Lender is the prevailing party. Lender shall also be entitied to its attorneys’ fees, costs and expenses
incurred in any post-judgment action or proceeding to enforce and collect the judgment This Section
7.08 is separate and several, shall survive the discharge of this Security Instrument, and shall survive the
merger of this Security Instrument into any judgment on this Security Instrument :

7.11  No Merger of Lease. If hoth the Borrower's and tenant's estate under any Lease or any
portion thereof which constitutes a part of the Property shall at any time become vested in one owner, this
Security Instrument and the lien created hereby shall not be destroyed or terminated by appllcatlon of the
doctrine of merger unless Lender so elects as evidenced by recording a written declaration so-stating,
and, unless and until Lender so elects, Lender shall continue to have and enjoy all of the rights and
privileges of Lender as to the separate estates. In addition, upon the foreclosure of the lien created by
this Security Instrument on the Property pursuant to the provisions hereof, any leases or subleases then .
existing and affecting all or any portion of the Property shall not be destroyed or terminated by apphcatlon_. W
of the law of merger or as a matter of law or as a result of such forectosure unless Lender or any'
purchaser at such foreclosure sale shall so elect. No act by or on behalf of Lender or any such purchaser
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"_“shall constitute a termination of any Lease or sublease unless Lender or such purchaser shall give written
,-not-it':g.ther__eof to such tenant or subtenant.

7"".12 Governing Law. This Security Instrument shall be governed by and construed in
accordance Wlth the laws of the State where the Property is located.

-.'_?.13 . Jomt and Several Obligations. K this Security instrument is signed by more than onse
party, 'all___'ob'l_lgatlo_ns__ herein contained shail be deemed to be the joint and several obligations of each
party execiting this Security Instrument. Any married person signing this Security instrument agrees that
recourse may.be had against community assets and against his or her separate property for the
satisfaction of all obligations contained herein.

7.14 Inteépr’efatié‘n.‘ In this Security Instrument the singular shall inciude the plural and the
masculine shall include the feminine and neuter and vise versa, if the context so requires.

7.15 Reconveyance by Trustee. Upon written request of Lender stating that all sums
secured hereby have been paid, and upon surrender of this Security Instrument and the Note to Trustee
for cancellation and retention and upon:-payment by Borrower of Trustee's fees, Trustee shall reconvey to
Borrower, or to the person-or-persons legally entitled thereto, without warranty, any portion of the
Property then held hereunder. " The recitals in such reconveyance of any matters or facts shall be
conclusive proof of the truthfulness thereof. ----T_'he grantee in any reconveyance may be described as "the
person or persons legally entitled- théfeto © Such grantee shall pay Trustee a reasonable fee and
Trustee's costs incurred in so reconvéying’ the Property

7.16  Counterparts. This document may be executed and acknowledged in counterparts, all
of which executed and acknowledged counterparts shall together constitute a single document.
Signature and acknowledgment pages may be detached from the counterparts and attached to a single
copy of this document to physically form one docoment, which may be recorded.

717  Effect of Security Agreement; leture F|I|ng To the extent of the existence of any
Personal Property encumbered by this Security Instrument this Security Instrument constitutes both (a) a
security agreement intended to create a security interest in-such Personal Property in favor of Lender;
and, (b) a financing statement filed as a fixture filing in the real- estate records of the county in which the
Property is located with respect to any and all Fixtures included within.the Personal Property with respect
to any goods or other personal property that may now be or hereaﬂer become such fixtures. The
information in the subsections below this paragraph is prowded in.connection with the filing of this
Security Instrument as a financing statement as referred to above, and the Borrower hereby represents
and warrants such information to be true and complete as of the date of this Security Instrument. This
Security Instrument shall be seff-operative with respect to such Personal Property, but Borrower shall,
upon the request of Lender, execute and deliver to Lender, in form and content satisfactory to Lender,
such financing statements, descriptions of property and such further ‘assurances. as Lender may
determine from time to time to be necessary or desirable to create, perfect, contmue and preserve the lien
and encumbrances hereof and the security interest granted herein upon and in the: Personal Property
specifically described herein, or generally described and intended to be the sub;ect of the security
interest, lien and encumbrance hereby created, granted and conveyed. Lender, at the expense of
Borrower, may cause such statements, descriptions and assurances as provided. in this Security
Instrument to be recorded and re-recorded, filed and refiled, at such times and in such places.as may be
required or permitted by law to so create, perfect and preserve the lien and encumbrance hereof upon all
of the Personal Property. By signing this Security Instrument, Borrower authorizes Lender to file 'such
financing statements before, on or after the date hereof, and to file such amendments or coritinuation
statements, all as Lender determines necessary or desirable from time to time to perfect or contmue the
lien of the Lender's security interest in the Personal Property. :

(a) The Borrower is the record owner of the real estate described in this Security Instrument.
The name and mailing address of the record owner of the real estate described in this Security lnstrument o
is set for the in the first paragraph of this Security instrument.
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= {b) The name, mailing address, type of organization and state of formation of the Debtor
(Borrower) is set forth in the first paragraph of this Security Instrument. The Organizational dentification
Nu_mb_e_r c-_f the Borrower is WA 602 427 279.

('c')_---.:-. The name and mailing address of the Secured Party (Lender) is:

."ARTESIA MORTGAGE CAPITAL CORPORATION
et 1180 NW Maple Street, Suite 202
" -Issaquah, Washington 98027
©_-Atti:. Servicing Department

{d) This..dc'cn'rne_nt covers goods which are or are to become fixtures.

7.18 Spcuse.“s Separate Property. Any Borrower who is a married person expressly agrees
that recourse may be had against . his or her separate property, subject to the limitations on recourse set
forth in Section 10 of the Note

7.19  Ofisets. No Secured Obllgahons shail be deemed to have been offset ar to be offset or
compensated by all or part of-any claim; cause of action, counterclaim or cross claim, whether liquidated
or unliquidated, which Borrower or any successor to Borrower now or hereafter may have or may claim to
have against Lender; and, in respect to the indebtedness now or hereafter secured hereby, Borrower
waives, to the fullest extent permitted by Iaw the henefits of any law which authorizes or permits such
offsets. : .

7.20 Construction of this 5ecuri'ty-" Instrument. Borrower and Lender agree that this
Security Instrument shall be interpreted in a fair, equal and neutral manner as to each of the parties.

7.21  Clerical Error. In the event Lender at any time discovers that the Note, any other note
secured by this Security Instrument, this Security Instrument or any other Loan Document contains an
error that was caused by a clerical mistake, calculation error,:computer malfunction, printing error or
similar error, Borrower agrees, upon notice from Lender, to re-execute any documents that are necessary
to correct any such error(s). Borrower further agrees ‘that Lender will not be liable to Borrower for any
damages incurred by Borrower that are directly or indirectly caused by, any such error.

7.22  Lost, Stolen, Pestroyed cor Mutitated Loan Documents In the event of the loss, theft
or destruction of the Note, any other note secured by this Security Instrument or any other Loan
Document, or in the event of the mutilation of any of the Loan Documents, upon Lender's surrender to
Borrower of the mutitated Loan Document, Borrower shall execute and-deliver to Lender a Loan
Document in form and content identical to, and to serve as a replacement of, the lost, stolen, destroyed,
or mutilated Loan Document and such replacement shall have the same force and effect as the lost,
stolen, destroyed, or mutilated Loan Document, and may be treated for all: purposes as the original copy
of such Loan Document. : A

7.23 Time is of the Essence. Time is of the essence in the performance of each prowsron of
this Security Instrument. :

7.24 Legislation Affecting Lender’s Rights. If enactment or expiration__c‘f_app_lica_ble.._laws
has the effect of rendering any material provision of the Note or this Security Instrument unenforceable
according to its terms, Lender, at its option, may demand immediate payment in full of all sums secured
by this Security Instrument and may invoke any remedies permitted under this Security Instrument o

7.25 RESERVED.

7.26  Exhibits and Riders. The exhibits and riders, if any, attached hereto are incorpc"i'r_a-teav

herein by reference and made a part hereof.
LRENEHUNMRARD
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N _ ~7.27  Successors and Assigns. Without in anyway limiting or affecting the provisions of
~ Section 1.15 hereof, all of the terms, covenants, provisions and conditions herein contained shall be for
- _the benefit of, apply to, and bind the heirs, successors and assigns of the Borrower and the Lender, and
are intended and shall be held to be covenants running with the Land.

" 7.28  Declaration of No Offset. The Borrower represents and warrants to the Lender that the
Borrower has no knowledge of any offsets, counterclaims or defenses to the principal of the Secured
Obligations,-or 10 any part thereof, or the interest thereon, either at law or in equity.

7.29  Entire Agreement. This Security Instrument and the other Loan Documents contain the
entire agreement between the Borrower and the Lender relating to or connected with the Loan. Any other
agreements relating to or connected with the Loan not expressly set forth in this Security Instrument
and/or other Loan Documents are null and void and superseded in their entirety by the provisions of this
Security Instrument and the other-Loan Documents.

7.30  No Joint Venture or Partnership. The relationship of the Borrower and the Lender
created hereby is strictly of debtor-creditor and nothing contained herein or in any other documents or
instrument secured hereby shatt be deemed or construed to create a partnership or joint venture between
Borrower and Lender. - -

7.31  No Lender Obllgatlons

(a) Notwithstanding any’of the prowsmns contained herein with respect to Lender taking a
security interest in the Leases, Lender is not undertakmg the performance of any obligations under the
Leases. e

(b) By accepting or approving anything required to be observed, performed or fuifilled or to
be given to Lender pursuant to this Security Instrument, the Note or the other Loan Documents, including
without limitation, any officer's certificate, balance sheet, statement of profit and loss or other financial
statement, survey, appraisal, or insurance policy, ‘Lender shall not be deemed to have warranted,
consented to, or affirmed the sufficiency, the legality or effectiveness of same, and such acceptance or
approval thereof shall not constitute any warranty or afﬁrmétion with :respect thereto by Lender.

7.32 Estoppel Certificates. After request by Lender Borrower within ten (10} days, shall
furnish Lender or any proposed assignee with a statement, duly acknowledged and certified, setting forth
the amount of the original principal amount of the Note, the unpaid. principal amount of the Note, the rate
of interest of the Note, the terms of payment and maturity date of the Note, the date installments of
interest and/or principal were last paid, that, except as provided in such statement, there are no defaults
or events which with the passage of time or the giving of notice or both, would constitute an Event of
Default under the Note or this Security Instrument, that the Note and this Security Instrument are valid,
legal and binding obligations and have not been modified or if modified, giving -particulars of such
modification, whether any offsets or defenses exist against the Secured .Obligations .and, if any are
alleged to exist, a detailed description thereof, that all Leases are in full forcé and effect.and (provided
the Property is not a residential multifamily property} have not been modified (or if modified, setting forth
all modifications), the date to which the Rents thereunder have been paid pursuant to the Leases,
whether or not, to the best knowledge of Borrower, any of the tenants under the Leases are in default
under the Leases, and, if any of the tenants are in default, setting forth the specific nature of all such
defaults, the amount of security deposits held by Borrower under each Lease and that such amounts. are
consistent with the amounts required under each Lease, and as to any other matters reasonably
requested by Lender and reasonably related to the Leases, the Secured Obligations, the Property or thls
Security Instrument. :

7.33 Renewals and Extensions. Any renewal or extension, modification or amendmeht of_.
the Note and/or this Secunty Instrument will not operate to re'---~ in any manner, the Irabmty of

Wiy
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#7.34  Incorporation. The terms and conditions of all the other Loan Documents are hereby
mcorporated by reference.

[Signatures on Following Page(s)].
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) "N.OTICE TO BORROWER: ORAL AGREEMENTS OR ORAL COMMITMENTS TO LEND MONEY,
EXTEND CREDIT, OR FORBEAR FROM ENFORCING REPAYMENT OF A DEBT ARE NOT

:_:_:_'ENFOIBCE:I_\BLE UNDER WASHINGTON LAW.
N WITNESS WHEREOF, Borrower has executed this Security Instrument as of the day and year
first above written.
BORROWER:

MT. VERNON RETAIL, LLC,
a Washington limited liabik

State of Washington

Countyof &/ "

On this day personally appeared before me Donald F. Rapp, o me known to be the Manager of MT.
VERNON RETAIL, LLC, a Washington limited liability company, the limited liability company that
executed the foregoing instrument and: acknowiedged the said instrument to be the free and voluntary act
of and deed of said limited liability company, for the uses and purposes therein mentioned, and on oath

stated that he is authorized to execute the sald instrument %

Notary Public residing at

= ._-..\\\\\“ - - -
e R | Piinted Name: i_ucﬂle R. Walsh

My Commusnon Expires:  §-Q$ -0
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EXHIBIT A
LEGAL DESCRIPTION OF PROPERTY

PARCEL A

Tracts B and C CITY OF MOUNT VERNON SHORT PLAT NO. MV-26-76, approved September 10,
1976, recorded September 23, 1976 in Volume 1 of Short Plats, page 175, under Auditor's Fite No.
843161 and being a ‘portion of Tracts 9 and 10, Plat of Mount Vernon Acreage, Skagit County,
Washington, accordlng to the plat thereof recorded in Volume 3 of Plats, page 102, records of Skagit
County, Washmgton )

Situated in Skagit County, Washmgton

PARCEL B

An easement as set forth in “Reci'pro_cal Use Agreement” for mutual ingress, egress, parking and
driveways as recorded November. 21, 19876 under Auditor's File Numbers 869014 and 869036, records of
Skagit County, Washington, over the foliowing described property:

The East 77 feet of the West 245 feet 6f the Solith 100 feet of Tract 9, Plat of Mount Vernon Acreage, as
per plat recorded in Volume 3 of Plats, page 102,records of Skagit County Washington.

Situated in Skagit County, Washington. ~ .~

PARCEL C

An easement as set forth in “Easement and Malntenance Agreement” for vehicular and pedestrian
ingress, egress, access, and vehicular parking as fecorded: September 22, 2004 under Auditor's File
Numbers 2004092201 16,records of Skagit County, Washmgton over the following described property:
The West 168 feet of Tract 9, Plat of Mount Vernon Acreage as per plat recorded in Volume 3 of Plats,
page 102, records of Skagit County Washington, and the North 29.5 feet of the East 100 feet of the West
268 feet of Tract 9, Plato Mount Vernon Acreage, as per plat recorded in Volume 3 of Plats, page
102, records of Skagit County Washington, R

Situated in Skagit County, Washington.

L o1 6(_)?'51‘24007 1/323639_6
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