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DEED OF TRUST AND ABSOLUTE ASSIGNMENT OF RENTS AND LEASES
o AND SECURITY AGREEMENT (AND FIXTURE FILING)

7 # The patties to this DEED OF TRUST AND ABSOLUTE ASSIGNMENT OF RENTS AND LEASES
AND SECURITY AGREEMENT (AND FIXTURE FILING) ("Deed of Trust"), dated as of November 3,
2003 are TRAIL WEST, LLC, a Washington limited liability company ("Grantor*), with a mailing address
at 129-Olymipic Avenue, Unit 101, Arlington, Washington 98223, FIRST AMERICAN TITLE COMPANY
OF SKAGIF COUNTY ("Trustee"), with a mailing address at 1301-B Riverside Drive, P.0O. Box 1667,
Mount Vernon, Washmgton 98273, and BRIDGER COMMERCIAL FUNDING LLC, a Missouri limited
liability company ("Grantee”), with a mailing address at 100 Shoreline Highway, Building B, Suite 100,
Mill Valley, California 94941

RECITALS

A. Grantor proposes to borrow from Grantee, and Grantee proposes to lend to Grantor the
principal sum of Two Million Eight Hundred Eighty Thousand Dollars ($2,880,000.00) ("Loan") which
Loan amount is subject to increase as.provided in the “Loan Documents” (as defined below). The Loan
is evidenced by a promissory fote-("Note") executed by Grantor, dated the date of this Deed of Trust,
payable to the order of Granteg .in the pnnmpal amount of the Loan with a fixed maturity date of
December 1, 2013. :

B. The loan documents incluu_dé this-'Deed of Trust, the Note and the other documents
described in the Note as Loan Documents ("Loan Documents”).

C. Grantor is sometimes referred to herein as "Borrower” and all references herein to
Borrower or Grantor shall be deemed to be references to Grantor

ARTICLE 1 5
DEED OF TRUST -

1.1 Grant. For the purposes of and upon the fernis. and-conditions of this Deed of Trust,
Grantor trrevocably grants, conveys and assigns to Trustee, in trust for the benefit of Grantee, with power
of sale and rlght of entry and possession, all estate, right, title and interest which Grantor now has or may
hereafter acquire in, to, under or derived from any or all of the' followmg

(a} That real property ("Land") located in Skaglt County, Washmgton and more
particularly described on Exhibit "A" attached hereto;

(b) All appurtenances, easements, rights of way',' water_ and water rights, pumps,
pipes, flumes and ditches and ditch rights, water stock, ditch andfor reservoir stock or intgrests, royalties,
development rights and credits, air rights, minerals, oil rights, and gas nghts now or’ later used or useful
in connection with, appurtenant 1o or related to the Land; . _ .

{c) All buildings, structures, facilities, other improvements.’ and fxtures now or
hereafter located on the Land; .

{d) All apparatus, equipment, machinery and appliances and all accessnons'thereto
and renewals and replacements thereof and substitutions therefor used in the operation or occupancy. of
the Land, it being intended by the parties that all such items shall be conclusively conmdered to be. a part
of the Land, whether or not attached or affixed to the Land; : RE

{e) All land lying in the right-of-way of any street, road, avenue, alley or right—Of—Wéy

opened, proposed or vacated, and all sidewalks, strips and gores of land adjacent to or used Anf

connection with the Land;

T
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] All additions and accretions to the property described above;

. S (:)) All licenses, authorizations, certificates, variances, consents, approvals and other
permlts now or:hereafter pertaining to the Land and all estate, right, title and interest of Grantor in, to,
under, or derlve_d from all trade names or business names relating te the Land or the present or future
development,-Construction, operation or use of the Land; and

" (h) Al proceeds of any of the foregoing.

All of the property:j_cte’scrib_ed above is hereinafter collectively defined as the "Property”. The listing of
specific rights or property shall not be interpreted as a limitation of general terms.

ARTICLE 2
- OBLIGATIONS SECURED

21 Obllgatlons Secured Grantor makes the foregoing grant and assignment for the
purpose of securing the foIIOW|ng obllgatlons {"Secured Obligations");

{a) Full and_,p‘u_n-ctual payment to Grantee of all sums at any time owing under the
Note; e e

{b) Payment a"nd perferrnance of all covenants and obligations of Grantor under this
Deed of Trust including, without !|m|tat|on mdemmﬁcatlon obligations and advances made to protect the
Property; : .

(c) Payment and performance of all additional covenants and obligations of
Borrower and Grantor under the Loan Docdments, mcludlng without limitation, the payment and
performance of covenants and obligations of Grantor and Grantee under the Environmental Indemnity
Agreement of even date herewith, :

(d) Payment and performance of all’ covenants and obligations, if any, which any
rider attached as an exhibit to this Deed of Trust recites are secured hereby

{e) Payment and performance of all future advances and other obligations that the
then record owner of all or part of the Property may agree to-pay.and/or perform (whether as principal,
surety or guarantor) for the benefit of Grantee, when the ob!:gatlon is ewdenced by & writing which recites
that it is secured by this Deed of Trust; é ;

{f All interest and charges on all obllgatlons secured hereby including, without
limitation, prepayment charges, late charges and loan fees; and

{g) All modifications, extensions and renewals of any of the obligations secured
hereby, however evidenced, including, without limitation: (i) modifications of the required principal
payment dates or interest payment dates or bath, as the case may be, deferring.or accelerating payment
dates wholly or partly; and (ii) modifications, extensions or renewals at a different rate of interest whether
or not any such modification, extension or renewal is evidenced by a new or additional promlssory note or
notes. _ .

22  Obligations. The term "obligations” is used herein in its broadest and. n"lo"st
comprehensive sense and shall be deemed to include, without limitation, ali interest and charges )
prepayment charges, late charges and loan fees at any time accruing or assessed on any of the Secured ’
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23 Incorporation. All terms and conditions of the documents which evidence any of the
Secured -Obligations are incorporated herein by this reference. All persons who may have or acquire an
Jnterest_lr_l_ the Property shall be deemed to have notice of the terms of the Secured Obligations and to

“.have notice that the rate of interest on one or more Secured Obligation may vary from time to time.

ARTICLE 3
ABSOLUTE ASSIGNMENT OF RENTS AND LEASES

3.1 ) Assignment. Grantor irrevocably assigns to Grantee all of Grantor's right, title and
interest in, to and under: -

(a) .-~ ~all present and future leases of the Property or any portion thereof, all licenses
and agreements relating to the ' management, leasing or operation of the Property or any portion thereof,
and all other agreements -6f any kind relating to the use or occupancy of the Property or any portion
thereof, whether such, Ieases Ilcenses and agreements are now existing or entered into after the date
hereof ("Leases”); and-" .~ -

(b) the ‘rents, issues, deposits and profits of the Property, including, without
limitation, all amounts payable :and-all”rights and benefits accruing to Grantor under the Leases
("Payments”). The term "Leases". shall also include all Guarantees of and security for the tenants’
performance thereunder, and all amendments _extensions, renewals or modifications thereto which are
permitted hereunder. : :

This is a present and absolute assignment, 'not an assignment for security purposes only, and Grantee's
right to the Leases and Payments is not contlngent upan, and may be exercised without possession of,
the Property. .

3.2 Grant of License. Grantee confers upon ‘Grantor a revocable license ("License”) to
collect and retain the Payments as they become due and payable until the occurrence of a "Default” (as
hereinafter defined). Upon a Default, the License shall be automatically revoked and Grantee may collect
and apply the Payments pursuant to the terms hereof without notice and without taking possession of the
Property. All Payments thereafter collected by Grantor shall be held by Grantor as trustee under a
constructive trust for the benefit of Grantee. Grantor hereby irrévocably authorizes and directs the
tenants under the Leases to rely upon and comply with any notice or demand by Grantee for the payment
to Grantee of any rental or other sums which may at any time become’due under the Leases, or for the
performance of any of the tenants' undertakings under the Leases, and the tenants shall have no right or
duty to inquire as to whether any Default has actually occurred or is then ‘existing. Grantor hereby
relieves the tenants from any liability to Grantor by reason of relying upon and complying with any such
notice or demand by Grantee. Grantee may apply, in its sole discretion, any Payments so collected by
Grantee against any Secured Obligation or any other obligation of Borrower, Grantor or any other person
or entity, under any document or instrument related to or executed in connection with the Loan
Documents, whether existing on the date hereof or hereafter arising. Collection-of any Payments by
Grantee shall not cure or waive any Default or notice of Default or invalidate: any acts done pursuant to
such notice.

33 Effect of Assignment. The foregoing irrevocable assignment "s'h"a_:_ll"not cé_use.Grantee
to be: e

{a) a mortgagee in possessicn;
{b) responsible or liable for the control, care, management or repair of the Property )

or for performing any of the terms, agreements, undertakings, obligations, representations, warrantles ’
covenants and conditions of the Leases;
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(c) responsible or liable for any waste committed on the Property by the tenants
under any of the Leases or by any other parties for any dangerous or defective condition of the Property,
or-for any negligence in the management, upkeep, repair or control of the Property resulting in loss or

'.|nJury or death to any tenant, licensee, employee, invitee or other person; or

(d) responsible for or impose upon Grantee any duty to produce rents or profits,
Grantee shall not dlrectly or indirectly be liable to Grantor or any other person as a consequence of:

: - (i) the exercise or failure to exercise any of the rights, remedies or powers
granted to Grantee hereunder; or

(u] . the failure or refusal of Grantee to perform or discharge any obligation,
duty or |lablllty ofGrantor arising under the Leases.

34 Covenants Granter shatl at Grantor's sole cost and expense:

(a) perform the obltgatlons of landlord contained in the Leases and use reasonable
efforts to enforce performance by the tenants of the obligations of the tenants contained in the Leases;

(b} use reasonable efforts to keep the Property ieased at all times to tenants which
Grantor in good faith believes -afe credltworthy at rents not less than the fair market rental value
{including, but not limited to, free of, d;scounted rents to the extent the market so requires};

(c) promptly upon Gr_antee s_request, deliver to Grantee a copy of each requested
Lease and all amendments thereto and waivers. thereof,

{d) promptly upon Grantees request, promptly execute and record any additional
assignments to Grantee of landlord's interest in-any Lease in- forrn and substance satisfactory to Grantee;
and . :

(e) promptly upon Grantee's request to do so but in any event by January 1 of each
year, provide Grantee a current rent roll, certified by- Grantor asbeing true and correct, containing the
names of all tenants with respect to the Property, the terms of their respective Leases, the spaces
occupied and the rentals or fees payable thereunder and the amount of each tenant's security deposit.

Unless consented to in writing by Grantee or otherw:se permltted by anyr provision of the Loan
Documents, Grantar shall not:

f grant any tenant under any Lease any optlon nght of fi rst refusal or other right to
purchase all or any portion of the Property under any circumstances;

{a) execute any other assignment of landiord's interest in any of't_tte" Leases;

{h) grant any tenant under any Lease any right to prepay re_nt'thore" than one {1)
month in advance; or T .

(i) execute any Lease which deviates materially from the standard form Lease
approved by Grantee in writing. _ ) .

Any such attempted action in violation of the provisions of this section shall be null and voi"'c_t'. -

3.5 Estoppel Certificates. Within thirty (30) days after request by Grantee, Grantor shall’
deliver to Grantee and to any party designated by Grantee, estoppel certificates relating to the Leases
executed by Grantor and by each of the tenants, in form and substance acceptable to Grantee; provided. .
however, if any tenant shall fail or refuse to so execute and deliver any such estoppel certificate . upon"'
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_request,. Grantor shall use reasonable efforts to cause such tenant to execute and deliver such estoppel
- gertificate’ but such tenant's continued failure or refusal to do so, despite Grantor's reasonable efforts,
shall not constutute a default by Grantor under this Section.

3 6 : ;_nght of Subordination. Grantee may at any time and from time to time by specific
wrltten instrument intended for the purpose unilaterally subordinate the lien of this Deed of Trust to any
Lease, without joinder or consent of, or notice to, Grantor, any tenant or any other person. Notice is
hereby given 1o eachtenant under a Lease of such right to subordinate. No subordination referred to in
this section” shall.constitute a subordination to any lien or other encumbrance, whenever arising, or
improve the right-of any-junior lienholder. Nothing herein shall be construed as subordinating this Deed
of Trust to any Lease '

ARTICLE 4
SECURITY AGREEMENT AND FIXTURE FILING

4.1 Securlty Interest Grantor grants and a531gns to Grantee a security interest to secure
payment and performance of all of; the Secured Obligations, in all of the following described personal
praoperty in which Grantor now or at any tlme hereafter has any interest ("Collateral”):

{a} All good_.s;‘ _b.utldlng___a_nd other materials, supplies, work in process, equipment,
machinery, fixtures, furniture, furnishings; signs and other personal property, wherever situated, which
are or are to be incorporated into, Used i in connechon with or appropriated for use on the Property;

(b) all rents, issues, deposns and profits of the Property (to the extent, if any, they
are not subject to the Absolute Assignment of Rents and Leases),

(c) all inventory, accounts, cash receipts, deposit accounts, impounds, accounts
receivable, contract rights, general intangibles, chattel paper, instruments, documents, notes, drafts,
letters of credit, insurance policies, insurance and condemnation awards and proceeds, any other rights
to the payment of money, trade names, trademarks and service marks arising from or related to the
Property or any business now or hereafter conducted thereon by Grantor

{d) all permits, consents, approvals hcenses authonzations and other rights granted
by, given by or obtained from, any governmental entity with respect to the Property;

{e) all deposits or other security now or hereafter made with or given to utility
companies by Grantor with respect to the Property; :

) all advance payments of insurance premitim's_m_ade" by Grantor with respect to
the Property; R

(9) all plans, drawings and specifications relating to the Property
(h) all loan funds held by Grantee, whether or not dlsbursed

(i) all funds deposited with Grantee pursuant to any Loan Document lncludtng
without limitation, all "Restoration Funds™ as defined herein; e :

() all reserves, deferred payments, depaosits, accounts, refunds cost savmgs and
payments of any kind related to the Property or any portion thereof, including, without Ilmltatlon

(i) all "Impounds" as defined herein together with all replacements and ’
proceeds of, and additions and accessions to, any of the foregoing, and

{ii) all books, records and files relating to any of the foregoing. L S o
R
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As to aII .of the above-described personal property which is or which hereafter becomes a "fixture” under
applicable law, this Deed of Trust constitutes a fixture filing under the Washington Uniform Commercial
'.Qode as am_en_ded or recodified from time to time {"UCC"}).

L 42 "nghts of Grantee. In addition to Grantee's rights as a "secured party” under the UCC,
Grantee may, but shaIl not be obligated to, at any time without notice and at the expense of Grantor:

e (a) ._ give notice to any person of Grantee's rights hereunder and enforce such rights
at law or in equity;_____" :

(b‘)’_r.- . iné-ure, protect, defend and preserve the Collateral or any rights or interests of
Grantee therein; . L e

{c) mspect the Collateral and

(d) endorse coller.:t and receive any right to payment of money owing to Grantor
under or from the Collateral e

Notwithstanding the above, in no event shall Grantee be deemed to have accepted any property other
than cash in satisfaction of any obligation of Grantor to Grantee unless Grantee shall make an express
written election of said remedy under the UCC or other applicable law.

4.3 Additional Rights of Grantee Upon Default. Upocn the occurrence of a Default
hereunder, then in addition to all of Grantees rlghts as a "secured party” under the UCC or otherwise at
law: .

() Sale of Collateral. Grantee may:.

(i) upon written notir::e"re"q'uire= =C;rantor to assemble any or all of the
Coltateral and make it available to Grantee at a place demgnated by Grantee;

(i) without priar notice, enter upon the Property or other place where any of
the Collateral may be located and take possession of, collect, sell and dispose of any or all of the
Collateral, and store the same at locations acceptable te Grantee at Grantor's expense; or

(iii) sell, assign and deliver at any p!ac_e orin 'any lawful manner all or any
part of the Collateral and bid and become purchaser at any such sales; and :

(b) Other Rights. Grantee may, for the account: of Grantor and at Grantor's
expense: e .

{i) operate, use, consume, sell or dispose of the _'Co'll_ate"ral as Grantee
deems appropriate for the purpose of performing any or all of the Secured Qbligations;

{ii} enter into any agreement, compromise or settlemént'rnciudl'ng'i'nsurance
claims, which Grantee may deem desirable or proper with respect to any of the Coliateral and

(i) endorse and deliver evidences of title for, and recéive; enforce and
collect by legal action or otherwise, all indebtedness and cobligations now or hereafter owrng to
Grantor in connection with or an account of any or all of the Collateral. . )

Grantor acknowtedges and agrees that a disposition of the Collateral in accordance with Granfee'_s- ri'gh"ts"'

and remedies as heretofore provided is a disposition thereof in a commercially reasonable mariner and .~

that five (5) days' prior notice of such disposition is commercially reasonable notice. Grantor further”

T
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- -agrees that any sale or other disposition of all or any portion of the Collateral may be applied by Grantee

first 1o the reasonable expenses in connection therewith, including reascnable attorneys' fees and
dlsbursements and then to the payment of the Secured Obligations.

: 4 4 - . Power of Attorney. Grantor hereby irrevocably appoints Grantee as Grantor's attorney-
m-fact (such ‘power of attorney being coupled with an interest), and as such attorney-in-fact, Grantee
may; without the obligation to do so, in Grantee's name or in the name of Grantor, prepare, execute, file
and record financing* statements, continuation statements, applications for registration and like papers
necessary.to create, perfect or preserve any of Grantee's security interests and rights in or to any of the
Collateral, and upgn a Default hereunder, take any other action required of Grantor, provided, however,
that Grantee as such attorney—m-faot shall be accountable only for such funds as are actually received by
Grantee.

ARTICLE 5
REPRESENTAT!ONS AND WARRANTIES

5.1 Represen_tatmns g_nd Warranties. Grantor represents and warrants to Grantee that, to
Grantor's current actual knowledge after reasonable investigation and inquiry, the following statements
are true and correct as of the "Closing Date" (as defined in the Note):

{a) Legal Siatﬁs G'réhfor and Borrower are duly organized and existing and in
good standing under the laws of the state{s} in which Grantor and Borrower are organized. Grantor and
Borrower are qualified or licensed 1o do busrness in alI jurisdictions in which such qualification or licensing
is required. .

(b} Permits. Grantorand Borrower possess all permits, franchises and licenses and
all rights to all trademarks, trade names, patents and fictitious names, if any, necessary to enable Grantor
and Borrower to conduct the business(es)-in which Grantor and Borrower are now engaged in
compliance with applicable law. .

{c) Authorization and Validity. The exchtion and delivery of the Loan Documents
have been duly authorized and the Loan Documents'constitute. valid and binding obligations of Grantor,
Borrower or the party which executed the same, enforceable in‘accordance with their respective terms,
except as such enforcement may be limited by bankruptcy, insolvency, moratorium or other laws affecting
the enforcement of creditors' rights, or by the application of rules of equrty

(d) Violations. The exscution, dellvery and performanoe by Grantor and Borrower
of each of the Loan Documents do not violate any provision of any law or.regulation, or result in any
breach or default under any contract, obligation, indenture or other mstrument to which Grantor or
Borrower is a party or by which Grantor or Borrower is bound. : ©

(e) Litigation. There are no pending or threatened actions, claims, investigations,
suits or proceedings before any governmental authority, court or administrative” agency which may
adversely affect the financial condition or operations of Grantor or Borrower other than those previously
disclosed in writing by Grantor or Borrower to Grantee. E .

{f) Financial Statements. The financial statements of Grantor and Borrower of
each general partner (if Grantor or Borrower is 2 partnership), of each member (if Grantoror Barrower is
a limited liability company) and of each guarantor, if any, previously delivered by Grantor or Borrower to
Grantee: .

(i are materially complete and correct;

(ii) present fairly the financial condition of such party; and
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(i) have been prepared in accordance with the same accounting standard
used by Grantor or Borrower to prepare the financial statements delivered to and approved by
* Grantee in connection with the making of the Loan, or other accounting standards approved by
Grantee

Slnce the date of such financial statements, there has been no material adverse change in such financial
condition, nor have any assets or properties reflected on such financial statements been sold, transferred,
assigned; ‘mortgaged;. pledged or encumbered except as previously disclosed in writing by Grantor or
Borrower to Grantee and approved in writing by Grantee.

(g) Regorts All reports, documents, instruments and information delivered to
Grantee in connectlon W|th the Loan

(l) o are correct and sufficiently complete to give Grantee accurate knowledge
of their subject. matter and

(u) do not contain any misrepresentation of a material fact or omission of a
material fact which om|53|on makes the provided information misleading.

(h) Income Taxes There are no pending assessments or adjustments of Grantor's
or Borrower's income tax payable wrth respec;t to any year.

(i) Subordmatlon There is -no agreement or instrument to which Borrower is a
party or by which Borrower is bound that-would require the subordination in right of payment of any of
Barrower's obligations under the Note to an obljgatlon owed to another party.

{1 Title. Grantor Iawfully_ hoids and possesses fee simple title to the Property,
without limitation on the right to encumber same. This Deed of Trust is a first lien on the Property prior
and superior to all other liens and encumbrances on the Property except:

(i) liens for real estate'takes and 'aesessments not yet due and payable;

(i) senior exceptions prewously approved by Grantee and shown in the fitle
insurance policy insuring the lien of this Deed of Trust and |

(i) other matters, if any, pre\nousty dlsclosed to Grantee by Grantor in a
writing specifically referring to this representation and warranty T

(k) Mechanics' Liens. There are no mechanlcs or S|m|Iar liens or claims which
have been filed for work, labor or material (and no rights are outstanding that undef law could give rise to
any such liens) affecting the Property which are or may be prior to or equal fo the Iten of this Deed of
Trust. T

{1) Encroachments. Except as shown in the survey, if any, previously delivered to
Grantee, none of the buildings or other improvements which were included for the purpose of determining
the appraised value of the Property lies outside of the boundaries or building” restriction.lines of the
Froperty and no buildings or other improvements located on adjoining properties encroach upon the
Property. E N

(m) Leases. All existing Leases are in full force and effect and aré enforceable in
accordance with their respective terms. No material breach or default by any party, or event which would *
constitute a material breach or default by any party after notice or the passage of time, or both, exists’
under any existing Lease. None of the landlord's interests under any of the Leases, including, but not
limited to, rents, additionat rents, charges, issues or profits, has been transferred or assigned. No rentor .-

T T e
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' e‘ther payment under any existing Lease has been paid by any tenant for more than one (1) month in
a‘dva.nc_e-.'

: {n) Collateral. Grantor has good title to the existing Coltateral. Grantor has not
prewously asmgned or encumbered Grantor's interest in any of the Collateral. No financing statement
covering any of the Collateral has been delivered to any other person or entity. Grantor's principal place
of busmess is Iocated at the address shown in this Deed of Trust.

S (o) - Condition_of Property. Except as shown in the property condition survey or
other engingering. reparts, if any, previously delivered to or obtained by Grantee, the Property is in good
condition and repair-and-is free from any damage, waste or defect that would materially and adversely
affect the value of the Property as security for the Loan or the intended use of the Property.

(p) Wetlands No part of the Property consists of or is classified as wetlands,
tidelands or swamp and overﬂow Iands

(a) Comgllance Wlth Laws; ERISA.

(i)~ Al federal state and local laws, rules and regulations applicable to the
Property, including, wnthout Ilmltatlon all zoning and building requirements and all requirements
of the Americans With- Disabilities, Act of 1990, as amended from time to time {42 U.S.C.
Section 12101 et seq.) have. been- satisfied or complied with. Grantor is in possession of all
certificates of occupancy and ali other licenses, permits and other authorizations required by
applicable law for the existing use of the Property. All such certificates of occupancy and other
licenses, permits and authorizations dre-valid and in full force and effect,

(ii) Grantor and. Borrower shall not engage in any transaction which would
cause any obligation, or action taken-or to be taken, hereunder (or the exercise by Grantee of
any of its rights under the Note, this Deed of Trustand the other Loan Documents) to be a non-
exempt (under a statutory or administrative class exer_nptlon) prohibited transaction under the
Employee Retirement Income Security Act of 1974, as amended ("ERISA"); and

(iii)  Grantor and Borrower S'hall'dé'live'r' to Grantee such certifications or other
evidence from time to time throughout the term of this Deed of Trust as requested by Grantee in
its sole discretion, that neither Grantor nor Borrower. .

(A)  is an "employee beneff"pla'r{"' as defined in Section 3(32) of
ERISA, which is subject to Title | of ERISA, or a "governmental plan" within the meaning of
Section 3(32) of ERISA, and

{B) is subject to state statutes regulatmg mvestments and fiduciary
obligations with respect to governmental plans. .

(r) Property Taxes and Other Liabilities. All taxes governmental assessments,
insurance premiums, water, sewer and mun!cipal charges, and ground rents, |f any. which- prevsously
became due and owing in respect of the Property have been paid. : P

(s) Condemnation. There is no proceeding pending or threatened for the total or
partial condemnation of the Property. _ L

{t Homestead. There is no homestead or other exemption available. to ‘Grantor’
which would materially interfere with the right to seil the Property at a trustee's sale or the rlght to"

foreclose this Deed of Trust.
i BRI
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. . (u) Single-Purpose Entity. Grantor satisfies all of the single-purpose entity
reqwrements set forth in Exhibit "B™ attached hereto and incorporated herein by this reference.

ARTICLE 6
RIGHTS AND DUTIES OF THE PARTIES

61 "__Mgintengnce and Preservation of the Property. Grantor shall:

L (a) _~keep the Property in good condition and repair;

(b).- " .-complete or restore promptly and in workmanlike manner the Property or any
part thereof which.-may be:damaged or destroyed (unless, if and to the extent permitted under
Section 6.10, Grantee-elects to require that insurance proceeds be used to reduce the Secured
Obligations and after such repayment the ratio of Secured Obligations to the value of the Property, as
reasonably determined-by Grantee is the same as or lower than it was immediately before the loss or
taking occurred); ; .

{c) comply  and- cause the Property to comply with (i) all laws, ordinances,
regulations and standards, (ii).all covenants, conditions, restrictions and equitable servitudes, whether
public or private, of every kind and character. and (iii} all requirements of insurance companies and any
bureau or agency which establishes. standards of insurability, which laws, covenants or requirements
affect the Property and pertain fo acts committed or conditions existing thereon, including, without
limitation, any work of alteration, |mprovement or demolltlon as such laws, covenants or requirements
mandate; S :

(d) operate and manage- the Property at all times in a professicnal manner and do all
other acts which from the character or use of the Property may be reasonably necessary to maintain and
preserve its value; .

(e) promptly after execution, delwer to Grantee a copy of any management
agreement concerning the Property and all amendments thereto and waivers thereof; and

{f) execute and acknowledge all further _documents. instruments and other papers
as Grantee or Trustee deems necessary or appropriate to:preserve, continue, perfect and enjoy the
henefits of this Deed of Trust and perform Grantor's obllgatlons mctudmg without limitation, statements
of the amount secured hereby then owing and statements of ne offset
Grantor shall not:

{g9) remove or demolish all or any material part of the Property,

{h) alter either (i) the exterior of the Property in a manner Wthh materially and
adversely affects the value of the Property or (i) the roof or other structural elements of the Property in a
manner which requires a building permit;

(i) initiate or acquiesce in any change in any zoning or other tand ciassrﬁcatlon
which affects the Property; . o

() materially alter the type of occupancy or use of all or any part o'f'the 'I?ropert'y;-__'or_
(% commit or permit waste of the Property. .

Grantor shall at Borrower's expense deliver any reappraisal or updated appraisal for the Property

provided, however, that notwithstanding the foregoing, Grantee shall not order appraisals of the Property

more than one (1) time per year 1~'~~~ 7\ frantee believes that a material adverse change has occurred’

ST
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' wrth respect to the Property or any portion thereof, or (ii) Grantor requests in wntsng that Grantee order an
' appralsal of the Property, or (iit) Grantee is required to reappraise the Property in connection with any
ratlng agency or similar requirements.

62 ;_Comnltgnce With Laws; ERISA.

e (a) . Grantor shall comply with all federal, state and local laws, rules and regulations
appllcab!e to the Property, including, without limitation, all zoning and building requirements and all
requirements_of the “Americans With Disabilities Act of 1990 (42 U.S.C. Section 12101 et seq.), as
amended from tlme to tlme

(b) Grantor shall possess and maintain or cause Borrower to possess and maintain
in fut! force and effect at all trmes

(l) - certificates of occupancy and other licenses, permits and
authorizations’ reqorre_d by app_llcable law for the existing use of the Property; and

(|i) all permits franchises and licenses and all rights to all trademarks, trade
names, patents and frctmous names, if any, required by applicable law for Grantor and Borrower
to conduct the business(es}.in whlc_t_j_ Grantor and Borrower are how engaged;

(c) neither Gr'a_'r'r_tor .no_:r“-:B_orrower is or will be an "employee benefit plan" as defined
in Section 3(32) of ERISA, which is subject to Title | of ERISA, and the assets of both Grantor and
Borrower do not and will not constitute plan assets" of one or more such plans for purposes of Title | of
ERISA; and :

(d) neither Grantor nor. Borrower is or will be a "governmental plan” within the
meaning of Section 3(32) of ERISA, and transactions by or with Grantor and Borrower are not and will not
be subject to state statutes applicable to Grantor and Borrower regulatrng investments of and fiduciary
obligations with respect to governmental plans.

6.3 Litigation. Grantor shall promptly n'otify" Grantee in writing of any litigation pending or
threatened against Grantor or Borrower claiming damages .in.excess of $50,000 and of all pending or
threatened litigation against Grantor or Borrower if the aggregate damage claims against Grantor or
Borrower exceed $100,000. :

6.4 Merger, Consolidation, Transfer of Assets. Grehtor ehall' n_cit:

(a) merge or consclidate with any other entlty or permlt Borrower to merge or
consolidate with any other entity;

(b) make any substantial change in the nature of Grantor's business or structure or
permit Borrower to make any substantial change in the nature of Borrower's: busrness or structure

(c) acquire all or substantially all of the assets of any other entlty or permlt Borrower
to acquire all or substantially all of the assets of any other entity; or .

{d) sell, lease, assign, transfer or otherwise dispose of a materral part of Grantors
assets except in the ordinary course of Grantor's business or permit Borrower to sell, lease, assign,
transfer or otherwise dispose of a material part of Borrower's assets except in the ordlnary course of
Borrower's business. :

6.5 Accounting Records. Grantor shall maintain and cause Borrower to maintaih-a'qeq'l;lete

books and records in accordance with the same accounting standard used by Grantor or Borrower.to -

prepare the financial statements delivered to and approved by Grantee in connection with the makihg___of"

[
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' the ‘Loan or other accounting standards approved by Grantee. Grantor shall permit and shall cause
Borrower to permit any representative of Grantee, at any reasonable time and from time to time, to
mspect_ audit and examine such books and records and make copies of same.

6.6 .Costs, Expenses and Attorneys' Fegs. Grantor shall pay to Grantee the full amount of
all costs and expenses, including, without limitation, reasonable attorneys' fees and expenses of
Grantee 5 |n house or outsrde counsel, incurred by Grantee in connection with:

R (a)_ appraisals and inspections of the Property or Collateral required by Grantee as a
result of (i) a "Trar_l_.sfe_r "or proposed "Transfer” (as defined below), or (i} a Default,

(b) .~ ~any acts performed by Grantee at Grantor's request or wholly or partially for the
benefit of Grantor (including, without limitation, the preparation or review of amendments, assumptions,
waivers, releases, reconveyarices, estoppel certificates or statements of amounts owing under any
Secured Obligation). Grantor.shall-pay all costs and expenses arising under this section immediately
upon demand by Grantee together with interest thereon following notice of such indebtedness at the rate
of interest then applicable tothe principal balance of the Note as specified therein.

6.7 No Other L:ie'bft',"'Liens':, Encumbrances and Charges.

{a) Without - obtaining ~ Grantee's prior written consent (which consent shall be
granted or withheld in Grantee's sole and absolute discretion and at Grantor's sole cost and expense),
Grantor shall not incur any debt, sectired or unsecured, direct or indirect, absolute or contingent
(lncludlng guaranteeing any obligation), cther. than the Loan, the Subordinate Debt and trade debt
incurred in the ordinary course of Grantor's busiriess (with any such trade debt to be paid within sixty (60)
days of the date such debt was incurred and .i'n any event, prior to delinquency); and

(b) Grantor shall |mmed|ately drscharge by bonding or otherwise any lien {other than
the Subordinate Deed of Trust), charge or other encumbrance whlch attaches to the Property in violation
of Section 6.14. :

Subject to Grantor's right to contest such matters under this Deed of Trust or as expressly permitted in
the Loan Documents, Grantor shall pay when due all obllgatrons secured by or reducible to liens and
encumbrances which shall now or hereafter encumber or appear to encumber all or any part of the
Property or any interest therein, whether senior or subordinate hereto, including, without limitation, all
claims for work or labor performed, or materials or supplies-furnished, in connection with any work of
demalition, alteration, repair, improvement or construction of or uponthe Property, except such as
Grantor may in good faith contest or as to which a bona fide dispute may arise (provided provision is
made to the satisfaction of Grantee for eventual payment thereof in'the event that Grantor is obligated to
make such payment and that any recorded claim of lien, charge or, other encumbrance against the
Property is immediately discharged by bonding or otherwise). : -

6.8 Taxes and Other Liabilities. Grantor shall pay and discharge wh'en -due any and all
indebtedness, obligations, assessments and taxes, both real and personal-and including federal and
state income taxes and state and local property taxes and assessments. Grantor shall promptly provide
to Grantee copies of all tax and assessment notices pertaining to the Property. . Grantar hereby
authorizes Grantee to cbtain, at Grantor's expense, a tax service contract which-shall provide tax
information on the Property to Grantee for the term of the Loan and any extensions. or renewals of the
Loan. -

6.9 Insurance Coverage. Grantor shall insure the Property against loss or damagé'by fire”
and such other hazards as Grantee shall from time to time require, however, not to: exceed fuII"
replacement cost; provided, however, :
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(a) Grantee, at Grantee's election, may only require flood insurance if all or any
portson of the improvements located on the Property is or becomes located in a specia! flood hazard area,
and

(b) Grantee, at Grantee's election, may only require earthquake insurance if all or
any portlon of the Property is or becomes located in an earthquake fault zone.

Grantor shall also carry public liability insurance and such other insurance as Grantee may require,
including, . without: limitation, business interruption insurance or loss of rents insurance. In addition, but
not by way of limitation;Grantor shall also, at its expense, obtain and keep in effect (or cause any
contractor and, if required under applicable law, any subcontractor engaged in work on, or with respect
to, the Property, t6 procure and keep in effect), worker's compensation insurance (including employer's
liability in an amount ‘satisfactory to Lender and if applicable, insurance covering claims of workers
against employers arising under federal law) covering all employees of Grantor (and/or any employees of
any contractor and, if required-under applicable law, any subcontractor engaged in work on, or with
respect to, the Property) in-such amiount as is reasonably satisfactory to Grantee. Such policies shall
contain a standard mortgage ‘clause naming Grantee and its successors and assigns as a loss payee or
additional insured, as appropriate, and.requiring at least thirty (30) days' prior natice to the holder at
termination or cancellation:.. Grantor’ shall maintain all required insurance at Grantor's expense, in
companies, and in substance and form satlsfactory to Grantee, including, without limitation, an agreed
amount endorsement. - :

{c) Neither Grantee nor Trustee, by reason of accepting, rejecting, approving or
obtaining insurance shall incur any Ilablllty for o

{i) the emstence, nonexmtence form or legal sufficiency of any insurances;

(i) the solvency of any insurer; _or_

(iii) the payment of claimé.
If Grantor fails to maintain and deliver to Grantee the ‘original policies or certificates of insurance required
by this Deed of Trust, upon ten (10) days' prior notice to Grantor, Grantee may procure such insurance at
Grantor's sole cost and expense. Grantor agrees to deliver to Grantee promptly upon receipt, but in any
event no later than thirty (30) days prior to the termination ‘of any of such insurance policies, a renewal

policy (or certificate of insurance evidencing the same) satisfying the requirements of this Deed of Trust.

6.10 Insurance and Condemnation Proceeds.

{a) Assignment of Claims. Grantor absolutely'ahd’irrevo'cably assigns to Grantee
all of the following rights, claims and amounts (collectively, "Claims"}, aII of whlch shall be paid to
Grantee: R

{i) all awards of damages and all other comp'ensat'ion 'bayable directly or
indirectly by reason of a condemnation or proposed condemnation for pubhc ar pnvate use
affecting all or any part of, or any interest in, the Property; P

(i) all other claims and awards for damages to or decrease in value of all or
any part of, or any interest in, the Property; 2

(i) all proceeds of any insurance policies payabie by reason of Ioss'j
sustained to all or any part of the Property; and : : L

(iv) all interest which may accrue on any of the foregoing.
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~_Grantor_shall give Grantee prompt written notice of the occurrence of any casualty affecting, or the
institution of any proceedings for eminent domain or for the condemnation of, the Property or any portion
thereof. So long as no Default has occurred and is continuing at the time, Grantor shall have the right to
~. adjust, compromise and settle any Claim of $100,000 or less without the consent of Grantee, provided,
however, all awards, proceeds and other sums described herein shall continue to be payable to Grantee.
Grantee may commence, appear in, defend or prosecute any Claim exceeding $100,000, and may
adjust,-compromiseé and settle all Claims (except for Claims which Grantor may settle as provided herein},
but shall not be responsible for any failure to commence, appear in, defend, prosecute or collect any such
Claim regardless-of the:cause of the failure. All awards, proceeds and other sums described herein shali
be payableto Grantee. .

(b) .. - Application of Proceeds; No Default. So long as no Default has occurred and
is continuing at the time of Grantee's receipt of the proceeds of the Claims ("Proceeds") and no Default
occurs thereafter, Grantee-shall apply the Proceeds in the following order of priority. First, to Grantee's
expenses in settling, prosecuting or defending the Claims; Second, to the repair or restoration of the
Property; and Third, to Grantorif the repair or restoration of the Property has been completed, but to the
Secured Obligations in any order without suspending, extending or reducing any obligation of Grantor to
make installment payments if the repair or restoration of the Property has not been completed; provided,
however, that nothing herein_shall prevent Grantee from applying any such proceeds or awards if, as
required by Washington law, Grantee is able to demonstrate that its security for the Loan has been
substantially impaired. Not\mthstandlng the. foregoing, Grantee shall have no obligation to make any
Proceeds available for the repair of restoration of the Property uniess and until alt the following conditions
have been satisfied in Grantee's sole and"absolute discretion:

{i) delivery -:tb Gfantée of the Proceeds plus any additional amount which is
needed to pay all costs of the repair. or restoration (including, without limitation, taxes, financing
charges, insurance and rent during the repair period)'

{i) estabhshment of an arrangement for lien releases and disbursement of
funds acceptable to Grantee; :

(Eii) delivery to Grantee in form. and-content acceptable to Grantee of all of

the following:

(A) plans and spec:ﬂcatlons for the work

(B) a contract for the work 5|gned by a contractor acceptable to
Grantee; ;

(C)  a cost breakdown for the work:.

{D) if required by Grantee, a payment and pe_rfo'r_han_ce bond for the
work;

(E)  evidence of the continuation of all Leases unless consented to in

writing by Grantee;

(F) evidence that, upon completion of the work,. the size; =i::'abaclty.
value, and income coverage ratios for the Property will be at least as great as those whlch
existed immediately before the damage or condemnation occurred; and L

(G) evidence of the satisfaction of any additional condltlons that"‘
Grantee may reasonably establish to protect Grantee's security.

Grantor acknowledges that the specific conditions described above are reasonable.
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: (c) Application of Proceeds; Default. If a Default has occurred and is continuing
at the tlme of Grantee's receipt of the Proceeds or if a Default occurs at any time thereafter, Grantee may,

~at G__rant_ees_absolute discretion and regardless of any impairment of security or lack of impairment of
security, but subject to applicable law governing use of the Proceeds, if any, apply all or any of the
Proceeds to-Grantee’s expenses in settling, prosecuting or defending the Claims and then apply the
balance to-the'Secured Obligations in any order without suspending, extending or reducing any obligation
of Grantor to-maké. installment payments, and may release all or any part of the Proceeds to Grantor
upon any conditions Grantee chooses.

611 Impounds.

{a) “ Post-Default Impounds. If required by Grantee at any time after a Default
occurs (and regardiess of whether such Default is thereafter cured), Grantor shall deposit with Grantee
such amounts ("Post-Default Impounds”) on such dates (determined by Grantee as provided below) as
will be sufficient to pay any orall "Costs" (as defined below) specified by Grantee. Grantee in its sole
discretion shall estimate the amount ‘of such Costs that will be payable or required during any period
selected by Grantee not exceedlng one year and shall determine the fractional portion thereof that
Grantor shall deposit with Grantee on edch date specified by Grantee during such period. If the Post-
Default Impounds paid by Grantor are not sufficient to pay the related Costs, Grantor shall deposit with
Grantee upon demand an amountequal to ‘the deficiency. All Post-Default Impounds shall be payable by
Grantor in addition to (but without dupllcatlon of} any other "Impounds” (as defined below).

(b) All iImpounds.. Post-DefauIt Impounds and any other impounds that may be
payable by Borrower under the Note are collectwely called "Impounds"”. All Impounds shall be deposited
into an account maintained by Grantee or'its servicing agent, which may be a commingled account, and
Grantee shall not be entitled to interest thereon. Grantee shall not be a trustee, special depository or
other fiduciary for Grantor with respect to such-account, and the existence of such account shall not limit
Grantee's rights under this Deed of Trust, any other, agreement or any provision of law. If no Default
exists, Grantee shall apply all Impounds to the payment of the related Costs, or in Grantee's sole
discretion may release any or all Impounds to Grantor for application to and payment of such Costs. Ifa
Default exists, Grantee may apply any or all Impounds to any.-Secured Obligation and/or to cure such
Default, whereupon Grantor shall restore all Impounds so applaed and cure all Defaults not cured by such
application. The obligations of Grantor hereunder shall not be diminished by deposits of Impounds made
by Grantor, except to the extent that such obligations have. actually been met by application of such
Impounds, Upon any assignment of this Deed of Trust,-Grantee.may-assign all Impounds in its
possession to Grantee's assignee, whereupon Grantee and Trustee shall bé. released from all liability
with respect to such Impounds. Within sixty (60} days following full repayment of the Secured Obligations
(other than as a consequence of foreclosure or conveyance in lieu of foreclosure} or at such earlier time
as Grantee may elect, Grantee shall pay to Grantor all Impounds in-its possession, and no other party
shall have any right or claim thereto. "Costs" means (i} all taxes and other liabilities payable by Grantor
under Section 6.8, (i) all insurance premiums payable by Grantor under Section 6.9, iii) all other costs
and expenses for which Impounds are required under the Note, and/or (iv)-all other'ameunts that will be
required to preserve the value of the Property. Grantor shall deliver to Grantee; promptly upon recelpt all
bills for Costs for which Grantee has required Post-Default Impounds. Rt .

6.12 Defense and Notice of Losses, Claims and Actions. Grantor s"hall p'r'dt'ect' preserve
and defend the Property and title to and right of possession of the Property, the security of this Deed of
Trust and the rights and powers of Grantee and Trustee hereunder at Grantor's sole expense against.all
adverse claims, whether the claim: (a}is against a pOsSessary or non-possessory interest; (b) arose
prior or subsequent to the Closing Date; or (¢) is senior or junior to Grantor's or Grantee's rights. Grantor’
shall give Grantee and Trustee prompt notice in writing of the assertion of any claim, of the filing of any”
action or proceeding, of the occurrence of any damage to the Property and of any condemnatlon offer or
action.
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6.13 Right of Inspection. Grantee and its independent contractors, agents and employees
may enter the Property from time to time at any reasonable time for the purpose of inspecting the
Property and ascertaining Grantor's compliance with the terms of this Deed of Trust. Grantee shall use

'.reasonable efforts to assure that Grantee's entry upon and inspection of the Property shali not materially
and’ unreasonably interfere with the business or operations of Grantor or Grantor's tenants on the
Property '

6 14 'Prohibition of Transfer of Property or Interests in Grantor. Grantor acknowledges
that Grant_ee_ has’relied upon the principals of Grantor and Borrower and their experience in owning and
operating properties similar to the Property in connection with the closing of the Loan. Accordingly,
except with the prior-written consent of Grantee or as otherwise expressly permitted in the Note, Grantor
shall not cause’ or. permit. any sale, exchange, mortgage, pledge, hypothecation, assignment,
encumbrance or - other transfer, conveyance or disposition, whether voluntarily, involuntarily or by
operation of law (other than in connection with the Subordinate Debt or the Subordinate Deed of Trust)
("Transfer") of all or any part of,"or.all or any direct or indirect interest in, the Property or the Collateral
{except for equipment arid inventory in the ordinary course of its business), or cause or permit a Transfer
of any direct or indirect mterest (whether general or limited partnership interest, stock, limited liability
company interest, trust, or otherwrse) in-Grantor or Borrower. In the eventi of any Transfer that is not
expressly permitted in the Note and.i§ without the prior written consent of Grantee, Grantee shall have
the absolute right at its option, without pricr demand or notice, to declare all of the Secured Obligations
immediately due and payable, except to-the extent prohibited by law, and pursue its rights and remedies
under Section 7.3 herein. Grantor'agrees to pay any prepayment fee as set forth in the Note in the event
the Secured Obligations are accelerated pursuant to the terms of this Section. Consent to one such
Transfer shall not be deemed to be a wawer of the right to require the consent to future or successive
Transfers. :

6.15 Acceptance of Trust; Powers and Duties of Trustee. Trustee accepts this trust when
this Deed of Trust is recorded. From time to-{ime upon written request of Grantee and presentation of
this Deed of Trust, or a certified copy thereof, for endorsemént;. and without affecting the personal liability
of any person for payment of any indebtedness or performance -of any Secured Obligation, Trustee may,
without liability therefor and without notice:

(a) reconvey all or any part of the Property,

(b) consent to the making of any map or ptat of the Property,

(c) join in granting any easement on the Proper_ty; S
(d) join in any declaration of covenants and res:tri't;tionS' 6r-‘

{e) join in any extension agreement or any agreement subordmatlng the lien or
charge of this Deed of Trust. S

Nothing contained in the immediately preceding sentence shall be construed to I|m|t |mpalr or otherwise
affect the rights of Grantor in any respect. Except as may otherwise be requrred by applicable law,

Trustee or Grantee may from time to time apply to any court of competent Junsdlctlon for-aid and:direction
in the execution of the trusts hereunder and the enforcement of the rights and remedtes available
hereunder, and Trustee or Grantee may obtain orders or decrees directing or confirming or-approving
acts in the execution of said trusts and the enforcement of said remedies. Trustee hds no obligation to
notify any party of any pending sale or any action or proceeding (including, without limitation, actions in
which Grantor, Grantee or Trustee shall be a party) unless held or commenced and maintained. by
Trustee under this Deed of Trust. Trustee shall not be obligated to perform any act required” of ‘it
hereunder unless the performance of the act is requested in writing and Trustee is reasonabty
indemnified and heid harmless against loss, cost, liability and expense. '
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6.16 Compensatron of Trustee. Grantor shall pay to Trustee reasonable compensation and
reimbursement for services and expenses in the administration of this trust, including, without limitation,
redsonable attorneys’ fees and costs. Grantor shall pay all indebtedness arising under this section

“immediately. upon demand by Trustee or Grantee together with interest thereon from the date the
indebtedness-arises at the rate of interest then applicable to the principal balance of the Note as specified
thereln '

6 17 Ex"ci.i-lg_ ation. Grantee shall not directly or indirectly, be liable to Grantor or any other
person as a consequence of:

{a')"_ -~ theexercise of the rights, remedies or powers granted to Grantee in this Deed of
Trust; S

(b) "the failu"re or refusal of Grantee to perform or discharge any obligation or liability
of Grantor under any agreement related to the Property or under this Deed of Trust; or

(c) any foss sustarned by Grantor ar any third party resulting from Grantee's failure
to lease the Property after a "Default’ (hereafter defined) or from any other act or omission of Grantee in
managing the Property aftef a Default Unless the loss is caused by the willful misconduct and bad faith of
Grantee and no such liability shdll.be asserted or enforced against Grantee, all such liability being
expressly waived and released by Grantor.

6.18 Indemnity. Without in.any: ‘way limiting any other indemnity contained in this Deed of
Trust, Grantor agrees to defend, indeminify and hold harmless Trustee and the "Grantee Group” (as
defined below) from and against any clarm Ioss damage, cost, expense or liability directly or indirectly
arising out of:

(@) the making of the Loan, except for violations of banking laws or regulations by
the Grantee Group; R

(b) this Deed of Trust;

(c) the execution of this Deed of Trust or the performance of any act required or
permitted hereunder or by law;

{(d) any failure of Grantor to perform Grantors obllgatlons under this Deed of Trust or
the other Loan Documents;

{e) any alleged obligation or undertaking on the 'Grantee Group's part to perform or
discharge any of the representations, warranties, conditions, covenants o other obllgatlons contained in
any other document related to the Property;

1)) any act or omission by Grantor or any contracter agen’t',"lemployee or
representative of Grantor with respect to the Property,; or Lt

(9) any prohibited transaction or in the sale of a prohibited Ioan and in obtamlng any
individual prohibited transaction exemption under ERISA that may be required, in Lender's sole discretion
that Lender may incur, directly or indirectly, as a result of a Default under Sections 5. ‘I(q) or 6 20

The foregoing to the contrary notwithstanding, this indemnity shall not include any clarm, Ioss damage

cost, expense or liability directly or indirectly arising out of the gross negligence or willful mrsconduct of
any member of the Grantee Group or Trustee, or any claim, loss, damage, cost, expense. or habrhty"
incurred by the Grantee Group or Trustee arising from any act or incident on the Property occurfing after

the full reconveyance and release of the lien of this Deed of Trust on the Property. This mdemnrty shaﬁ_:____.

include, without limitation:
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: . {h) all consequential damages (including, without limitation, any third-party tort
claims or governmental claims, fines or penalties against Trustee or the Grantee Group); and

: (i) all court costs and reasonable attorneys’ fees (including, without limitation, expert
W|tness fees) pard or incurred by Trustee or the Grantee Group "Grantee Group™, as used herein, shall
mean_ - :

) (i) Grantee (including, without limitation, any participant in the Loan},
) (li) any entity controling, controlled by or under common control with
Grantee,- -
"(i_ii)'_'_ ihe directors, officers, employees and agents of Grantee and such other
entities, and

(i\_i) the successors, heirs and assigns of the entities and persons described
in foregoing clauses 11} throu'gh (iii)

Grantor shall pay |mmediately upon Trustees or Grantee's demand any amounts owing under this
indemnity together with interest from. the date the indebtedness arises until paid at the rate of interest
applicable to the principal balance of the Note as specified therein. Grantor agrees to use legal counsel
reasonably acceptable to Trustee and the Grantee Group in any action or proceeding arising under this
indemnity. THE PROVISIONS OF THIS SECTION SHALL SURVIVE THE TERMINATION AND
RECONVEYANCE OF THIS DEED OF TRUST, BUT GRANTOR'S LIABILITY UNDER THIS INDEMNITY
SHALL BE SUBJECT TO THE F’ROVISIONS OF THE SECTION, IF ANY, IN THE NOTE ENTITLED
"BORROWER'S LIABILITY."

6.19  Substitution of Trustee. From time. to time ‘by a writing signed and acknowledged by
Grantee and recorded in the Office of the Recorder of the County in which the Praperty is situated,
Grantee may appoint another trustee to act in the place and stead of Trustee or any successor. Such
writing shall set forth any information required by law.» The recordation of such instrument of substitution
shall discharge Trustee herein named and shall appoint the new trustee.as the trustee hereunder with the
same effect as if originally named trustee herein. A writing recorded pursuant to the provisions of this
section shall be conclusive proof of the proper substitution oF.such new ..tiustee.

6.20 Releases, Extensions, Modifications and Additlonal Security. Without notice to or
the consent, approval or agreement of any persons or entities having any interest at any time in the
Property or in any manner obligated under the Secured Obligations ("Interested Parties"), Grantee may,
from time to time: .

(a) fully or partially release any person or entity from Iiabihty for the payment or
performance of any Secured Obligation; _ .

{b) extend the maturity of any Secured Obligation;

{c) make any agreement with Borrower increasing the amount or othemrise altering
the terms of any Secured Obligation; ST

(d) accept additional security for any Secured Obligation; or

(e) release all or any portion of the Property, Collateral and other security fof'_:ar."iy ’
Secured Obligation, P

|
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' N’one of the foregoing actions shall release or reduce the personal liability of any of said Interested
F’arp__i_es_,_ or release or impair the priority of the lien of this Deed of Trust upon the Property.

) 621 - Sale or Participation of Loan. Grantor agrees that Grantee may at any time sell,
assign, parhmpate or securitize all or any portion of Grantee's rights and obligations under the Loan
Documents, and that any such sale, assignment, participation or securitization may be to one or more
financial institdtions. or other entities, to private investors, and/or into the public securities market, in
Grantge's ‘sole ‘distretion. Grantor further agrees that Grantee may disseminate to any such actual or
potential purchasers; assignees or participants all documents and financial and other information
heretofore -or hergafter-provided to or known to Grantee with respect to: (a)the Property and its
operation; and/or (b)-any-party connected with the Loan (including, without limitation, Grantor, any partner
or member of Grartor, any constituent partner or member of Grantor, any guarantor and any nonborrower
Grantor). : P

In the event of any such sale, assignment, participation or securitization, Grantee and the other parties to
the same shall share in-the-rights and obligations of Grantee set forth in the Loan Documents as and to
the extent they shall agree among themselves. In connection with any such sale, assignment,
participation or securitization, Grantor . further agrees that the Loan Documents shall be sufficient
evidence of the obligations of Grantor t0 each purchaser, assignee or participant, and Grantor shall,
within fifteen (15) days after request by Grantee, deliver an estoppel certificate verifying for the benefit of
Grantee and any other party deslgnated by Grantee the status and the terms and provisions of the Loan
in form and substance acceptable to.Grantee, and enter into such amendments or modifications to the
Loan Documents as may be reasonably required in order to facilitate any such sale, assignment,
participation or securitization without impairing Grantor’s rights or increasing Grantor's obligations. The
indemnity obligations of Grantor under the Loan Decuments shall alsc apply with respect to any
purchaser, assignee or participant.

6.22 Reconveyance. Upon Grantee's written. request, and upon surrender of this Deed of
Trust or certified copy thereof and any note, instrument or instruments setting forth all obligations secured
hereby to Trustee for cancellation, Trustee shall reconvey, wnthout warranty, the Property or that portion
thereof then held hereunder. The recitals of any matters or facts in any reconveyance executed
hereunder shall be conclusive proof of the truthfulness thereof. - To the extent permitted by law, the
reconveyance may describe the grantee as "the person or persons -legally entitled thereto”. Neither
Grantee nor Trustee shall have any duty to determine the rights of: persons claiming to be rightful
grantees of any reconveyance. When the Property has been fully reconveyed, the last such
reconveyance shall operate as a reassignment of all future rents |ssues and proflts of the Property to the
persan or persons legally entitled thereto. A 3

6.23 Subrogation. Grantee shall be subrogated to the Tlien of all encumbrances, whether
released of record or not, paid in whole or in part by Grantee pursuant to thls Deed of Trust or by the
proceeds of any loan secured by this Deed of Trust.

6.24 Single-Purpose Entity. Grantor shall maintain itself at ali tlrnes as a smgle—purpose
entity in compliance with the requirements set forth in Exhibit "B" attached hereto. .~ .~ -

ARTICLE 7
DEFAULT

71 Default. For all purposes hersof, "Default” shall mean either an "Optlonal Default" (
defined below) or an "Automatic Default" (as defined below).

{a) Optional Default. An "Optional Default” shall occur, at Grantees optron upon
the occurrence of any of the foliowing events:

(N Monetary. Borrower or Grantor shati fail to

A
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. (A) pay when due any sums which by their express terms require
lmmedtate payment without any grace period or sums which are payable on the Maturity Date, or

) {B) pay within five (5) days when due any other sums payable under
R the Note this Deed of Trust or any of the other Loan Documents, including, withaut limitation, any
D mon_:thly payment due under the Note.

= (i) Failure To Perform. Borrower or Grantor shall fail to observe, perform
or. dlscharge any of Borrower's or Grantor's obligations, covenants, conditions or agreements,
other than Borrower's or Grantor's payment obligations, under the Note, this Deed of Trust or any
of the other Loan: Documents and

L < {A) such failure shall remain uncured far thirty {30) days after written
notice thereof shall have been given to Borrower or Grantor, as the case may be, by Grantee or

(B) . if such failure is of such a nature that it cannot be cured within
such 30-day penod Borrower or Grantor shall fail to commence to cure such failure within such
30-day period or s_ha_ll fail to diligently prosecute such curative action thereafter or shall fail to
cure such default within h-inety”(gﬂ') days after written notice thereof was first given to Borrower.

(iii) Regresentatlons and Warranties. Any representation, warranty,
certificate or other statement (financial or othervvlse) made or furnished by or on behalf of
Borrower, Grantor, or a guarantor,-if any; to Grantee or in connection with any of the Loan
Documents, or as an inducement to-Grantee to make the Loan, shall be false, incorrect,
incomplete or misleading in any material respect when made or furnished.

{iv) Condemnation, Attachment. The condemnation, seizure or appropria-
tion of any material portion (as reascnably determined by Grantee) of the Property, or the
segquestration or attachment of, or levy or execution-ugon any of the Property, the Collateral or
any other collateral provided by Borrower or Grantor under any of the Loan Documents, or any
material portion of the other assets of Borrower or Granfor, which sequestration, attachment, levy
or execution is not released or dismissed within foriy-ﬁve (45) days after its occurrence; or the
sale of any assets affected by any of the foregomg :

{v) Uninsured Casualty. The_ oc_;cu_rrerrce of an uninsured casualty with
respect to any material portion (as reasonably determined by- Grantee) of the Property unless:

{A) no other Default has occurred and |s contlnurng at the time of
such casuaity or occurs thereafter;

(B) Grantor promptly notifies Grahtee of the oecurrence of such
casualty; and : S

(C) not more than forty-five (45) days after the occurrence of such
casualty, Grantor delivers to Grantee immediately available funds ("Restoration Funds”) in an
amount sufficient, in Grantee's reasonable opinion, to pay all costs of the, repair or-restoration
(including, without limitation, taxes, financing charges, insurance and rent: dunng the repalr
period). R

So long as no Default has occurred and is continuing at the time of Grantee's receipt’ pf'the_
Restoration Funds and no Default occurs thereafter, Grantee shall make the RestorationFunds |
available for the repair or restoration of the Property. Notwithstanding the foregoing; Grantes’
shall have no obligation to make any Restoration Funds available for repair or restoration.of the

Property unless and until all the conditions set forth in clauses (i) and (i} of the second sentence .~

of Section 6.10(b) of this Deed of Trust have been satisfied. Grantor acknowledges that the"""'
specific conditions described above are reasonable.
4A_DOT - WA illlﬂ
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T {vi) Adverse Financial Change. Any adverse change in the financial

condltlon of Borrower or any general pariner of Borrower, any guarantor, or any other person or
A 'entlty from the condition shown on the financial statements submitted to Grantee and relied upon
by Grantee in making the Loan, and which change Grantee reasonably determines will have a
. . material adverse effect on

(A) the business, operations or condition of the Property; or

: : : (B) the ability of Borrower or Grantor to pay or perform Borrower's or
Grantors obllgatlons in accordance with the terms of the Note, this Deed of Trust, and the other
Loan Do_cuments '

(vu) : Kev Person or Entity. The retirement, death, incapacity or withdrawal
of SCOTT WAMMACK -as. TRAIL WEST, LLC's managing member and Grantor's failure to
provide a subsfitute .or repla_oement acceptable to Grantee within thirty (30) days after the
occurrence of any: such event.

{viii) - Singlé-Purpose Entity. Grantor's failure to satisfy, maintain or comply
with all of the single-purpose entity requirements set forth in Exhibit "B" attached hereto and
incorporated herein by thls reference

(b) Automatic Default An "Automatlc Default" shall occur automatically upon the
occurrence of any of the following events

(i) Volurggrv-. Ba’hkruptcv. Insolvency, Dissolution.

(A) Borrower's filing & petition for relief under the Bankruptcy Reform
Act of 1978, as amended or recodified ("Bankruptcy Code"), or under any cther present or
future state or federal law regarding bankruptcy, reorganization or other relief to debtors
(collectively, "Debtor Relief Law"); or : A

(B) Borrower's flmg any p!eadlng in any involuntary proceeding
under the Bankruptcy Code or other Debtor Relief Law which, admits the jurisdiction of a court to
regulate Borrower or the Property or the petltlons matenai allegatlons regarding Borrower's
insolvency; or B

{C) Barrower's making a gen'er"al assién'ment for the benefit of
creditors; or F ‘

{D) Borrower's applying for, or the appolntment of, a receiver,
trustee, custodian or liquidator of Borrower or any of its property; or

{E) the filing by or against Borrower of a petutlon seeking the
liquidation or dissolution of Borrower or the commencement of any other procedure to ilqmdate or
dissolve Borrower. .

(ii) Involuntary Bankruptcy. Borrower's failure to effect a flll diSmi-eeaI of
any involuntary petition under the Bankruptcy Code or other Debtor Relief Law that is-filed
against Borrower or in any way restrains or limits Borrower or Grantee regarding the Loar or the
Property, prior to the earlier of the entry of any order granting relief sought in the lnvo[untaryf
petition or forty-five (45) days after the date of filing of the petition. : S

!
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(iii) Partners, Guarantors. The occurrence of an event specified in
o Sechons {i} or (ii) as to Grantor, any general partner of Borrower or Grantor, or any guarantor or
T _o_the_r person or entity in any manner obligated to Grantee under the Loan Documents.

R (iv) Default Under Subordinate Deed of Trust The occurrence of a
- Default under the Subordinate Deed of Trust.

T 2 . Acceleratlon Upon the occurrence of an Optional Default, Grantee may, at its option,
declare all sums ‘awing:to Grantee under the Note and the other Loan Documents immediately due and
payable. Upon the occurrence of an Automatic Default, all sums owing to Grantee under the Note and
the other Loan Documenits shall automatically become immediately due and payable.

7.3 'Rig'hts- and Remedies. In addition to the rights and remedies in Section 7.2 above, at
any time after a Default, Grantee and Trustee shall each have all of the following rights and remedies:

{(a) Entry ot Property. With or without notice, and without releasing Grantor from
any Secured Obligation, and without becoming a mortgagee in possession, to enter upon the Property
from time to time and to do such acts and things as Grantee or Trustee deem necessary or desirable in
order to inspect, investigatg,. assess ‘and protect the security hereof or to cure any Default, including,
without limitation: R

(i) to't_é_k.é 'a_rid“-:is__os'sess all documents, books, records, papers and accounts
of Grantor, Barrower or the then dwner of the Property which relate to the Property;

(i) to makle-i '{errﬁ_in'ate, enforce or modify leases of the Property upon such
terms and conditions as Grantee deems proper;

(iii) to make re’péirs, alte__ratibns and improvements to the Property
necessary, in Trustee's or Grantee's sole judgment, 'to_ protect or enhance the security hereof;

{iv) to appear in and de'fe:nd_ any action or proceeding purporting to affect the
security hereof or the rights or powers of Grantee or-Trustee hereunder;

{v) to pay, purchase, contest Qs_i' cbmpron:ﬁise any encumbrance, charge, lien
or claim of fien which, in the sole judgment of either Granteé .or Trustee, is or may be senior in
priority hereto, the judgment of Grantee or Trustee belng concluswe as between the parties
hereto;

(vi) to obtain insurance;

(vii)  to pay any premiums or charges with respect to |nsurance required to be
carried hereunder; and/or R

{viii) to employ legal counsei accountants',"-eriginésrs_, * consultants,
contractors and other appropriate persons to assist them; R s

(b) Appointment of Receiver. To apply to a court of competent jurlsdlctlon for and
obtain appointment of a receiver of the Property as a matter of strict right and without regard tox

(N the adequacy of the security for the repayment of. 'the-.Schréd__
Obligations; T
(ii) the existence of a declaration that the Secured Obllganons are_
immediately due and payable' ar :
i RSN
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(iii) the filing of a notice of default; and Grantor consents to such
__a‘ppointment;

: = {€) Judiciat Foreclosure, Injunction. To commence and maintain an action or
actlons in any ‘court of competent jurisdiction to foreclose this instrument as a mortgage or to obtain
specific enforcement of the covenants of Grantor hereunder, and Granfor agrees that such covenants
shall-be specn" cally enforceable by injunction or any other appropriate equitable remedy and that for the
purposes of any .suit*brought under this subparagraph, Grantor waives the defense of laches and any
applicable statute-of limitations;

(d) -~ .Nonjudicial Foreclosure. To execute a written notice of such Default and of the
election to cause the Property to be sold to satisfy the Secured Obligations. Trustee shall give and
record such notice as“ihe law then requires as a condition precedent to a trustee's sale. When the
minimum period of time required by law after such notice has elapsed, Trustee, without notice to or
demand upon Grantor except as required by law, shall sell the Property at the time and place of sale fixed
by it in the notice of salé, at oné or. several sales, either as a whole or in separate parcels and in such
manner and order, all as Grantee in its sole discretion may determine, at public auction to the highest
bidder for cash, in lawful money of the United States, payable at time of sale. Neither Grantor nor any
other person or entity other than:Grantee shall have the right to direct the order in which the Property is
sold. Subject to requirements and- limnits imposed by law, Trustee may, from time to time postpone sale of
all or any portion of the Property by public announcement at such time and place of sale, and from time to
time may postpone the sale by public. announcement at the time and place fixed by the preceding
postponement. A sale of less than the ‘whole of the Property or any defective or irregular sale made
hereunder shall not exhaust the power of sale provided for herein. Trustee shall deliver to the purchaser
at such sale a deed conveying the Property .or portion thereof so sold, but without any covenant or
warranty, express or implied. The recitals'in the deed of any matters or facts shall be conclusive praof of
the truthfulness thereof. Any person, including Trustee Grantor or Grantee may purchase at the sale;

Upon sale of the Property at any judicial or nonjudicial, foreclosure Grantee may credit bid (as determined
by Grantee in its sole and absolute discretion) all or any' portion of the Secured Obligations. In
determining such credit bid, Grantee may, but is not obligated to take into account all or any of the
foliowing:

(i) appraisals of the Property"as' such :’appralsals may be discounted or
adjusted by Grantee in its sole and absolute undewvntmg dlscretion

(ip) expenses and costs mcurred by Grantee W|th respect to the Property
prior to foreclosure; . .

(i)  expenses and costs which Grantee anticipates ‘will be incurred with
respect to the Property after foreclosure, but prior to resale, including,-without limitation, costs of
structural reports and other due diligence, costs to carry the Property prior to resale, costs of
resale (e.g., commissions, attorneys' fees, and taxes), costs of deferréd. maintenance, repair,
refurbishment and retrofit, costs of defending or settling litigation affecting the Property, and lost
opportunity costs (if any), including the time value of money during any antlclpated holding period
by Grantee; :

(iv) declining trends in real property values general[y and wnth respect to
properties similar to the Property; _ L

(v) anticipated discounts upon resale of the Property as a distressed. or"
foreclosed property; T T

(vi) the fact of additional collateral (if any), for the Secured Obligatioris; a_n'dj
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{(vii)  such other factors or matters that Grantee (in its sole and absolute
dlscretlon) deems appropriate.

wn r"e__gard.. to-t_he__ above, Grantor acknowledges and agrees that:

: {viii)} Grantee is not required to use any or all of the foregoing factors to
determ:ne the amount of its credit bid;

: (ix) this paragraph does not impase upen Grantee any additional obligations
that are not |mposed by law at the time the credit bid is made;

: (x) the amount of Grantee's credit bid need not have any relation to any
Ioan-to-value ratios specrf ied in the Loan Documents or previously discussed between Grantor
and Grantee; and -~

" (’ii_)' -"G"r'aﬁ'tee's credit bid may be (at Grantee's sole and absolute discretion)
higher or lower than.any appraised value of the Property;

{e) Multiple:Foreclosures. To resort to and realize upon the security hereunder
and any other security now or later held by Grantee concurrently or successively and in one or several
consclidated or independent Judlmal actions. or lawfully taken nonjudicial proceedings, or both, and to
apply the proceeds received upon’the Secured Obligations all in such order and manner as Trustee and
Grantee or either of them determing in thelr sole dlscretlon and in accordance with the statute then in
effect; and : :

(f) Rights to Collateral.".To exercise all rights Trustee or Grantee may have with
respect to the Collateral under this Deed of Trust, the UCC or otherwise at law; and

(g) Other Rights. To exercise such'“other rights as Trustee or Grantee may have at
law or in equity or pursuant to the terms and condltlons of thIS Deed of Trust or any of the other Loan
Documents.

in connection with any sale or sales hereunder, Grantee may elect to treat any of the Property which
consists of a right in action or which is property that can be:severed from the Property (including, without
limitation, any improvements forming a part thereof) without causing structural damage thereto as if the
same were personal property or a fixture, as the case may be, and-dispose-of the same in accordance
with applicable law, separate and apart from the sale of the Property Any sale of Collateral hereunder
shall be conducted in any manner permitted by the UCC.

7.4 Application of Foreclosure Sale Proceeds, If any foreclosure sale is effected, Trustee
shall apply the proceeds of such sale in the following order of priority: -First, to the costs, fees and
expenses of the foreclosure sale, including, without limitation, the payment of attorngys' fees; Second, to
the payment of the Secured Obligations which are secured by this Deed of Trust, in such order as
Grantee shall determine in its sole discretion; Third, to satisfy the outstanding balance ‘of obligations
secured by any junior liens or encumbrances in the order of their priority; and Fourth, to the Grantor or
the Grantor's successor in interest, or in the event the Property has been sold or transferred to another,
to the vested owner of record at the time of the foreclosure sale. e

7.5 Waiver of Marshaling Rights. Grantor, for itself and for all parties c!almlng through or
under Grantor, and for all parties who may acquire a lien on or interest in the Property, hereby waives aII
rights to have the Property and/or any other property, including, without limitation, the Collateral, which-is”
now or later may be security for any Secured Obligation, marshaled upon any foreclosure of thlS Deed of"
Trust or on a foreclosure of any other security for any of the Secured Obligations. :

7.6 No Cure or Waiver. Neither Grantee's nor Trustee's nor any receiver's entry upon and
taking possession of all or any part of the Property, nor any collection of rents, issues, profits, insurance
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' -proceeds condemnation proceeds or damages, other security or proceeds of other secunty, or other

" sums,; nor the application of any collected sum to any Secured Obllgatlon nor the exercise of any other

r:ght_or remedy by Grantee or Trustee or any receiver shall cure or waive any Default or notice of default

~under-this-Deed of Trust, or nullify the effect of any notice of default or sale (unless all Secured
Obligations then due have been paid or performed and Grantor has cured all other Defaults hereunder),
or impair the status of the security, or prejudice Grantee or Trustee in the exercise of any right or remedy,
or be, construed as’an affirmation by Grantee of any tenancy, lease or option or a subordination of the lien
of this Deed of Trust. -,

7.7 Payment of Costs, Expenses and Attorneys' Fees. Grantor agrees to pay to Grantee
immediately and upon-‘demand all costs and expenses incurred by Trustee and Grantee in the
enforcement of the terms and conditions of this Deed of Trust (including, without limitation, statutory
trustee's fees, court costs and-attorneys' fees, whether incurred in litigation or not) with interest from the
date of expenditure until said sums have been paid at the rate of interest applicable to the principal
balance of the Note as specified-therein.

7.8 Power to File Notices and Cure Defaults. Grantor hereby irrevocably appoints
Grantee and its successors and assigns; as its attorney-in-fact, which power of attorney is coupled with
an interest, to perform any-obligation of Grantor hereunder upon the occurrence of an event, act or
omission which, with notice or passage of time or both, would constitute a Default, provided, however,
that: (i) Grantee as such attorney-in-fact’ ‘shall only be accountable for such funds as are actually
received by Grantee; and (ii) Grantee. shaII not be liable to Grantor or any other person or entity for any
failure to act under this Section. :

7.9 Remedies Cumulative.’ All __ri'ghts and remedies of Grantee and Trustee provided
hereunder are cumulative and are in addition to all rights and remedies provided by applicable law
(including specifically that of foreclosure of this instrument as though it were a mortgage) or in any other
agreements between Grantor and Grantee. Grantee may enforce any one or mare remedies or rights
hereunder successively or concurrently. :

710 Expenses During Redemption Period. If this Deed of Trust is foreclosed as a
martgage and the PrOperty is sold at a foreclosure sale the purchaser may, during any redemption period
allowed, make such repairs or alterations of the Property as may be reasonably necessary for the proper
operation, care, preservation, protection and insuring thereof: Any sums so paid, together with interest
thereon from the time of such expenditure at the lesser:of the default rate under the Note, or the
maximum rate permitted by law, shall be added to and become’ part of the amount required to be paid for
redemption from such sale. . :

ARTICLE 8 -
MISCELLANEOQOUS PROVISIONS -

8.1 Additional Provisions. The Loan Documents contain or incorporate by reference the
entire agreement of the parties with respect to matters contemplated heréin. and supersede all prior
negotiations. The Loan Documents grant further rights to Grantee and contain further.agreements and
affirmative and negative covenants by Grantor which apply to this Deed of Trust. and 1o the Property and
such further rights and agreements are incorporated herein by this reference. THE OBLIGATIONS AND
LIABILITIES OF GRANTOR UNDER THIS DEED OF TRUST AND THE OTHER LOAN DOCUMENTS
ARE SUBJECT TO THE PROVISIONS OF THE SECTION, IF ANY, IN THE __N_QTE ENTITLED
"BORROWER'S LIABILITY." S

8.2 Non-Waiver. By accepting payment of any amount secured hereby after its due date or’
late performance of any other Secured Obligation, Grantee shall not waive its right against any person’
obligated directly or indirectly hereunder or on any Secured Obligation, either to require prompt: payment :
or performance when due of all other sums and obllgatlons so secured or to declare default for failure to™ -
make such prompt payment or performance. No exercise of any right or remedy by Grantee or Trustee™
hereunder shall constitute a waiver of any other right or remedy herein contained or provided by law.- ‘No

R TS T

Skagit County Auditor
‘l1 1512003 F’age 26 of 34 11:32AM




o fallure by Grantee or Trustee to exercise any nght or remedy hereunder arising upon any Default shall be
" construed to prejudice Grantee's or Trustee's rights or remedies upon the occurrence of any other or
subsequent Default. No delay by Grantee or Trustee in exercising any such right or remedy shall be

".coristrued. to preclude Grantee or Trustee from the exercise thereof at any time while that Default is
continuing. No notice to nor demand on Grantor shall of itself entitle Grantor to any other ar further notice
or demand in-similar or other circumstances.

~8:3° . Consents_and Approvais. Wherever Grantee's consent, approval, acceptance or
satisfaction is requlred under a any provision of this Deed of Trust or any of the other Loan Documents,
such consent, approval,-acceptance or satisfaction shall not be unreasonably withheld, conditioned or
delayed by Grantee urless such provision expressly so provides.

8.4 Permitted Contests. After prior written notice to Grantee, Grantor may contest, by
appropriate legal or other proceedings conducted in good faith and with due diligence, the amount,
validity or application, in'whole or in_part, of any lien, levy, tax or assessment, or any lien of any laborer,
mechanic, materialman, ‘supplier or- vendor, or the application to Grantor or the Property of any law or the
validity thereof, the assertton or |mp05|t|on of which, or the failure to pay when due, would constitute a
Default; provided that ' .

(a) Granfdi'_bu'rs.uéé the contest diligently, in a manner which Grantee determines is
not prejudicial to Grantee, and does not impair the lien of this Deed of Trust;

{b) the Property, or ahy-bart hereof or estate or interest therein, shall not be in any
danger of being sold, forfeited or lost by reason of such proceedings;

{c) in the case of thé contest of any law or other legal requirement, Grantee shall not
be in any danger of any civil or criminal Ilablllty and

(d) if required by Grantee, Grantor deposuts with Grantee any funds or other forms of
assurance (including a bond or letter of credit) satlsfactory to Grantee to protect Grantee from the
consequences of the contest being unsuccessful.

Grantor's right to contest pursuant to the terms of th'is'hroik.ision ghall in no way relieve Grantor or
Borrower of its obligations under the Loan or to make payme’nts to Gra'nt‘ee as and when due.

8.5 Further Assurances. Grantor shall, upon demand by Grantee or Trustee, execute,
acknowledge (if appropriate) and deliver any and all documents and instruments and do or cause to be
done all further acts reasonably necessary or appropriate to ef‘fectua_te_ the pro_wsmns hereof,

8.6 Attorneys’ Fees. In the event it is necessary for Lender to-fetain the services of an
attorney or any other party to enforce or to commence any legal action to eriforce the terms of this Note,
Deed of Trust, or any of the other Loan Documents, or any portion hereof or thereof, Borrower agrees to
pay to Lender, in addition to damages or other relief, any and alt costs and expenses, including, without
limitation, expert witness fees and reasonable attorneys’ fees and costs incarred by Lender as a result
thereof. i

8.7 Granter and Grantee Defined. The term "Grantor" includes both the original Grantor
and any subsequent owner or owners of any of the Praperty, and the term "Grantee” includes the, onglnal
Grantee and any future owner or holder, including assignees, pledges and participants, of the Note or any
interest therein.

8.8 Disclaimers. o
(a) Relationship. The relationship of Grantor and Grantee under this Deed of Tfu’st' =

and the other Loan Documents is, and shali at all times remain, solely that of borrower and lender; and™
Grantee neither undertakes nor assumes any responsibility or duty to Grantor or to any third party with
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~_respect to the Property. Notwithstanding any other provisions of this Deed of Trust and the other Loan
- Documents:

{i) Grantee is not, and shall not be construed to be, a partner, joint venturer,
member alter ego, manager, controlling person or other business associate or participant of any

Ll kmd of Grantor and Grantee does not intend to ever assume such status; and
' T {ii) Grantee does not intend to ever assume any responsibility to any person
for the quallty, suitability, safety or condition of the Property; and

o (m) Grantee shall not be deemed responsible for or a participant in any acts,
omissions ordecisions of Grantor.

(b) - No Liability. Grantee shall not be directly or indirectly liable or responsible for
any loss, claim, cause of action, liability, indebtedness, damage or injury of any kind or character to any
person or property arising from any construction on, or occupancy or use of, the Praperty, whether
caused by or arising from ' .

(|) ' any ‘defect in any building, structure, grading, fill, landscaping or other
improvements thereon or: m any.on-site or off-site improvement or other facullty therein or thereon;

{ii) any__a_ct-o_r___o_ml_ssaon of Grantor or any of Grantor's agents, employees,
independent contractors, licensees or invitees;

{iii) any acci’d__eht in d:r' on the Property or any fire, flood or other casualty or
hazard thereon;

(iv) the failure 'of'Grantor or any of Grantor's licensees, employees, invitees,
agents, independent contractors or other representatlves to maintain the Property in a safe
condition; or . _

(v) any nuisance made--o:r suffere'd en any part of the Property.

8.9 Severability. If any term of this Deed of Trust of the appllcatlon thereof to any person or
circumstances, shall, to any extent, be invalid or unenforceable the femainder of this Deed of Trust, or
the application of such term to persons or circumstances ‘other than.those as to which it is invalid or
unenforceable, shall not be affected thereby, and each term. of thls Deed of Trust shall be valid and
enforceable to the fullest extent permitted by law. :

8.10 Relationship of Articles. The rights, remedies and mterests of Grantee under the deed
of trust established by Article 1 and the security agreement established, by Article 4 are independent and
cumulative, and there shall be no merger of any lien created by the deed of trust with any security interest
created by the security agreement. Grantee may elect to exercise or enforce any of its rights, remedies
or interests under either or both the deed of trust or the security agreement as Grantee may from time to
time deem appropriate. The absolute assignment of rents and leases established by Artlcle 3 is similarly
independent of and separate from the deed of trust and the security agreement. . .

8.11  Merger. No merger shall occur as a result of Grantee's acquiring any other estate in, or
any other lien on, the Property unless Grantee consents to a merger in writing. S

8.12 Obligations of Grantor, Joint and Several. |f more than one person has executed thls
Deed of Trust as "Grantor”, the abligations of all such persons hereunder shall be joint and several '

8.13 Separate and Community Property. Any married person who executes thls Deed of :
Trust as a Grantor agrees - that any money judgment which Grantee or Trustee obtains pursuant to the:____.
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' terms of this Deed of Trust or any other obligation of that married person secured by this Deed of Trust
may be collected by execution upon any separate property or community property of that person.

. 8 14 . Integration; Interpretation. The Loan Documents contain or expressly incorporate by
reference the entlre agresment of the parties with respect to the matters contemplated therein and
supersede all prior negotiations or agreements, written or oral. The Loan Documents shall not be
modified. except_ by written instrument executed by all parties. Any reference in any of the Loan
Documients to-the Property or Collateral shall include all or any part of the Property or Collateral. Any
reference to the Loan Documents includes any amendments, renewals or extensions now or hereafter
approved by Grantee-in writing. When the identity of the parties or other circumstances make it
appropriate, the masculme gender includes the feminine and/or neuter, and the singular number includes
the plural. :

8.15 Cagitali“zed'Te”rm s. Capitalized terms not ctherwise defined herein shall have the
meanings set forth in the Note

8.16 Successors in Interest The terms, covenants, and conditions herein contained shall be
binding upon and inure to the benefit of the heirs, successors and assigns of the parties hereto. The
foregoing sentence shall not.be:construed to permit Grantor to assign the Loan except as otherwise
permitted under the Note or the gth'e_r- Loan Documents.

8.17 Governing Law. Thls Deed of Trust has been executed and delivered in and shall be
governed by laws of the State of Washinton,- Accordingly, in all respects, matters of construction, validity,
enforceability and performance of this Deed of Trust, the Note and the other Loan Documents and the
obligations arising hereunder and thereunder shall be governed by, and construed in accordance with,
the laws of the State of Washington. The Grantor consents to the jurisdiction of the courts of the State of
Washington and agrees that service may be.made in any manner acceptable for use in the courts of the
State of Washington. in addition, the Grantor irrevocably and unconditionally waives any claim which the
Grantor may now or hereafter have that the law of any jurlsdlctlon other than Washington governs this
Deed of Trust, the Note and the other Loan Documents

8.18 Consgent to Jurisdiction. Grantor |rrevoc'ably submits to the Jurisdiction of any state or
federal court sitting in the county y of the state where the Property is located over any suit, action, or
proceeding, brought by Grantee to exercise its rights and remedies provided for in under this Deed of
Trust , the Note and the other Loan Documents or any action brought by Grantee to enforce its rights with
respect to the Collateral. Grantor irrevocably and uncondltlonally waives; to the fullest extent permitted
by law, any claim or objection that Grantor may now or hereafter have to'the laying of venue of any such
suit, action, or proceedmg brought in any such court and any claim that any such suit, action, or
proceeding brought in any such court has been brought in an inconvenient forum.

8.19  Exhibits. Exhibit "A" and Exhibit "B" are incorporatéd into :tﬁis Deed of Trust by this
reference. - o

8.20 Addresses; Request for Notice. All notices and other commumcaﬂons that are
required or permitted to be given to a party under this Deed of Trust shall be in wrltmg, refer.to the Loan
number, and shall be sent to such party, either by personal delivery, by overnight dehvery service, by
certified first-class mail, return receipt requested, or by facsimile transmission ‘to .thg- addressee or
facsimile number below. All such notices and communications shall be effective upon.receipt of such
delivery or facsimile transmission. The addresses of the parties are set forth on page’ 1 of thls Deed of
Trust and the facsimile numbers for the parties are as follows: .

Grantor: TRAIL WEST, LLC

x|
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Trustee:  FIRST AMERICAN TITLE COMPANY OF SKAGIT COUNTY
Attn: Shelly K. Langness
Fax No.: 360-395-3064

L Granteé: BRIDGER COMMERCIAL FUNDING LLC
77 Aftn: Christina Hawn
= Fax No.: 415-331-3380
. ~Loan No.: 327037124

Grantor's brihcipal_:__plac':e-of business is at the address set forth on page 1 of this Deed of Trust.

Any Grantor whose address 'is set forth on page 1 of this Deed of Trust hereby requests that a copy of
notice of default-and netice of sale be delivered to it at that address. Failure to insert an address shall
constitute a designation of Grantor's last known address as the address for such notice. Any party shall
have the right to change its address for notice hereunder to any other location within the continental
United States by giving thlrty (30) days notice to the other parties in the manner set forth above.

8.21 Countergarts Thls Deed of Trust may be executed in any number of counterparts, each
of which, when executed and delivered, will be deemed an original and all of which taken together, will be
deemed to be one and the same |nstrument

8.22 Waiver of Jurv Trlal GRANTEE AND GRANTOR HEREBY KNOWINGLY,
VOLUNTARILY AND INTENTIONALLY WAIVE ANY RIGHTS THEY MAY HAVE TO A TRIAL BY JURY
IN RESPECT OF ANY LITIGATION BASED HEREON, OR ARISING OUT OF, UNDER, OR IN
CONNECTION WITH, THIS DEED OF TRUST OR ANY OTHER LOAN DOCUMENT, OR ANY COURSE
OR CONDUCT, COURSE OF DEALING,: 'STATEMENTS (WHETHER ORAL OR WRITTEN) OR
ACTIONS OF GRANTEE OR GRANTOR.: THIS PROVISION IS A MATERIAL INDUCEMENT FOR
GRANTEE TO ENTER INTO THIS DEED OF TRUST. o

ORAL AGREEMENTS OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND CREDIT, OR
FORBEAR FROM ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER
WASHINGTON LAW.

IN WITNESS WHERECF, Grantor has executed '(hIS Deed of Trust as of the day and year set
forth above. . :

"Grantor”

TRAIL WEST, LLC a Washlngton Ilmlted liability
company

By:

Scott Wammack, its ma)aiung njémber
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' .STATE_ OF WASHINGTON )
. ) ss.
public in and for the

COUN‘TY_O_E\.,}ﬂélwnw’;i \
i , before me, a Notar¥
WA an.if_,,

7 THISIS TO CERTIFY thaton __ i1 -4-C 2
State of Washlngton duly commissioned and sworn, came DCLTT y
IWRKAGIN 6 1HE G IEER,

personally known or havmg presented satisfactory evidence to be the
of , the corporation that executed the
foregoing mstrument and acknowledged the said instrument to be the free and voluntary act and deed of
said corporation-for theuses and purposes therein mentioned, and on oath stated that he/she is

authorized to exec":"'ute"the s’aid instrument on behalf of said corporation.
WITNESS MY HAND and official seal the day and year in this certificate first above written.
\‘\\\'\ \h\‘“ \
~ ¥
t

l AL G. sy ,
i, o Y S SR Y
/ {] ]LtTLiLL ({\ - 68 ‘{fd&)/ _ S0 "‘xﬁ‘\\bb < ‘o/*% "',
PrintName:__ (YA TH I G_orEveans z ” wCTAg, 2.0 %
Notary Public in and for the State. of Washmgton residing at: 5o ey U1 2
Evevett o Lo FuBLIC e_’
- 4" Qo F
wze[eT 002001 F
T OF s
R e : i !“\3&\\‘\

My Commission Expires:
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EXHIBIT "A"
DESCRIPTION OF LAND

#" + . Exhibit "A" to DEED OF TRUST AND ABSOLUTE ASSIGNMENT OF RENTS AND LEASES
AND SECURITY AGREEMENT (AND FIXTURE FILING) ("Deed of Trust") among TRAIL WEST, LLC, a
Washingtontimited liability company as "Grantor", FIRST AMERICAN TITLE INSURANCE COMPANY
as "Trustee" and BREDGER COMMERCIAL FUNDING LLC, a Missouri limited liability company as
“Grantee".

1. Descrigti"o'n of 'I:and. The Land referred to in this Deed of Trust is situated in Skagit County,
Washington and is.described as follows:

The land referred to is situated in the State of Washington, County of Skagit, and is described as follows:

The West 425.25 feet of the North 1 of Lot 6, "SEDRO ACREAGE", as per plat recorded in Volume 3 of
Plats, page 35, records of Skagit Caunty, Washington;

EXCEPT the Westerly 25 féét--t:hé"rgof for future road purposes;

TOGETHER WITH Lot 2 of "S'I;.\ort__" PIatNo SW-02-0452 as recorded under Auditor's File No.
200208210072, being a portion of the South % of said Lot 6, “SEDRO ACREAGE”.

(Said property also shown as Tract “B” bf Survey BLA No. SW-02-453 recorded under Auditor's File No.
200209050045). .
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EXHIBIT "B"

_ Thts Exhibit "B" is attached to and forms a part of the Deed of Trust and Absolute Assignment of
-Rents and Leases and Security Agreement (and Fixture Filing) ("Deed of Trust") executed by TRAIL
WEST, LLC, ‘a :Washington limited liability company ("Grantor") in favor of BRIDGER COMMERCIAL
FUNDING LLC a MISSOUI’I limited liability company ("Grantee").

Grantor hereby covenants that for so long as the loan secured by the Deed of Trust (such loan,
as modified, amended or extended the "Loan") shall remain in existence and unpaid:

1. Grantor shaII not-own and will not own any asset or property other than (i) the Property and
(i) incidental personal property necessary for the ownership or operation of the Property.

2. Grantor shall not.incur any debt, secured or unsecured, direct or indirect, absolute or contingent
(including guaranteeing any .obligation), other than the Loan and trade debt incurred in the ordinary
course of Grantar's business and the managing member or general partner of Grantor shail not incur any
debt, secured or unsecured dlrect or |nd|rect absolute or contingent (including guaranteeing any
obligation). :

3. Grantor shall not engage directly or.indirectly in any business other than those necessary for the
ownership, management or operation-of the-Property and any business transactions with any member,
partner, owner of 50% or more of the outstanding shares of common stock of Grantor ("Beneficial
Owner”) or affiliate of Grantor or any affiliate of any'r ‘member, partner or Beneficial Owner of Grantor shall
be entered into upon the terms and conditions that are intrinsically fair and substantially similar to those
that would be available on an arm's-length basis with third parties other than an affiliate of Grantor or any
member, partner, Beneficial Owner or an afﬁllate of any member, partner or Beneficial Qwner of Grantor.

4, Grantor shall not make any loans or advances to-a‘_n_y third party (including any affiliate of Grantor
or any member, partner or Beneficial Owner or principal or an affiliate of any member, partner, Beneficial
Owner or principal of Grantor) and shall not acquire obligations or securities of its affiliates.

5, Grantor shall be solvent and pay its liabilities from its assets including salaries of any employees
as the same shall become due, and each managing member or general partner of Grantor shall be
solvent and pay its liabilities from its assets as the same shall become-due.

6. Grantor shall do all things necessary to observe organizational formalities and preserve its
existence, and it will not amend, madify or otherwise change the articles of incorporation or the articles of
organlzatlon as the case may be, and Grantor will not change its name, identity, the state under which
Grantor is registered and/or organized or Grantor's principal place of business (if different than the state
of organization) without the prior written consent of Grantee. If Grantor is a corporation, Grantor's Board
of Directors will hold regular meetings, not less frequently than once every calendar guarter, to review the
actions of the officers of Grantor and to authorize and approve (i) all transactlons outside the ordinary
course of Grantor's business that are incidental, necessary, suitable or- ‘convenient for the
accomplishment of the purposes of Grantor set forth in the articles of incorporation thereof, and (ii) such
other transactions, agreements and actions of Grantor as the Board of Directors. deems appropnate in
connection with its review and supervision of Grantor's actions. . L

7. Grantor shall conduct and operate its business as presently conducted and operated

8. Grantor shall maintain books and records, financial statements and bank accounts separate from .
those of its affitiates, including its members, general partners or Beneficial Owners. :

9, Grantor shall be, and at all times shall hold itself out to the public as, a legal entity sepé'rate' and.

distinct from any other entity (including any affiliate thereof, including any member, general partner or .

Beneficial Owner or any affiliate of any member, general partner or Beneficial Owner of Grantor) AND/OR
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' shall correct any known misunderstanding regarding its status as a separate entity, shall conduct and
' operate its business in its own name, shall not identify itself or any of its affiliates as a division or part of

the other and shall maintain and utilize a separate telephone number and separate stationery, invoices
'.and checks :

1D.-__ : Grantor shall establish and maintain an office through which its business shall be conducted
separate an__d_ ap_art from those of any of its affiliates or, if it shares office space with its parent or any
affiliate; it shall allocate fairly and reasonably any overhead and expense for shared office space.

1.  Grantor stj_all file-its own tax returns.

12. Grantor _sHéIl- rhaiﬁta_in adequate capital for the normal obligations reasonably foreseeable in a
business of its size and-character and in light of its contemplated business operations.

13. Grantor shall not seek or consent to the dissolution or winding up in whole or in part, of Grantor
nar shalt Grantor permit the‘managing. member or general partner of Grantor to consent to the dissolution
or liquidation in whole or.in part of Grantor. In the event of a dissolution of Grantor effected by the
withdrawal or addition of a member:or general partner, Grantor shall continue its existence, unless the
members or partners unanimously vote to dissolve Grantor. In the event of any dissolution of Grantor,
Grantor shall not liquidate its interest in the Property without the prior written consent of Grantee.

14.  Grantor shall not commingle the funds and other assets of Grantor with thase of any member,
general partner or Beneficial Owner of Grantor any affiliate of a member, general partner or Beneficial
Owner of Grantor or any other person.

15. Grantor shall maintain its assets in- suc'h a manner that it will not be costly or difficult to segregate,
ascertain or identify its individual asset or assets, as the case may be, from those of any affiliate or
constituent party, or any affiliate, member, partner or Benef cnal Owner, or any other person.

16. Grantor shall not pledge its assets and does not and wﬁl not hold itself out to be responsible for
the debts or obligations of any other person. :

17.  Grantor hereby authorizes Grantee to file a financing statement, with or without Grantor's
signature, to perfect Grantee's lien and security interest in the Collateral and Fixtures as described in the
L.oan Documents (including any required continuation statements, amendment statements or other such
documents necessary to perfect and continue the lien) and Grantor-hereby expressly ratifies any
financing statements Grantee may have filed prior to the date of this Deed of Trust.
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