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CONSTRUCTION DEED OF TRUST, SECURITY AGREEMENT,
ASSIGNMENT OF LEASES AND RENTS, AND FIXTURE FILING

{Washington)
Grantor(s): (1) RURAL Q_'I;YMPIC.JVIEW PROPERTY, LLC
() KABALO HEIGHTS; LLC.
[J Additional onpage ) '. o
Grantee(s):  Trustee: PSM: FTNANCIAL MANAGEMENT CORP.
Beneficiary: ~ _KBYBANK NATIONAL ASSOCIATION
O Additional on page o L

Lots 1,3, 4, 8,14, 18, 19, and 20 Kabalo Heights, Skagit
County, Washington =~

Legal Description (abbreviated):

Complete legal on EXHIBIT A

4753-000-001-0000

Assessor’s Tax Parcel Identification No(s): -0
4753-000-003-0100°

4753-000-004:0100" - -

4753-000-014-0000
4753-000-018-0800
4753-000-019-0000
4753-000-020-0000

4753-000-003-0000

.. 4753-000-004-0000

4753-000-008-0000
4753-000-014-0100
4753-000-018-0100

. 4753-000-019-0100

Reference Nos. of Documents Released or Assigned:

Not Applicable.

Loan Ne. 1189716-9001

Title Order No. 1327735

This Deed of Trust is a Security Ag: . csut gnd Fmancmg Statement under Article 9 of the Umform
f’-mz:zee/Ben eficiary as Secured Party..- Lo

_ _REN"']FS ALND_= o

Commercial Code, with Grantor/Trustor as Debiow: ..

THIS DEED OF TRUST, SECURITY AGREEMENT, ASSIGNMENJ UF TETeEs A
FIXTURE FILING ("Deed of Trust") is made as of August 26, 2002, by and among
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T *Gmﬁtorsfl” TUStOTS: RURAL OLYMPIC VIEW PROPERTY, LLC and

A

3

)
-
&

é

C

KABALO HEIGHTS, LLC
301 116% Avenue SE, Suite 570
Bellevue, WA 98004

 Grantee/Trustee: PSM FINANCIAL MANAGEMENT CORP.

Mailcode: WA-31-18-0386
601 — 108th Avenue N.E.
Bellevue, WA 98004

Grantee/Bén‘eﬁcia_rx_' : ¥ .. KEYBANK NATIONAL ASSOCIATION
* " . -Residential Construction Loan Department
. Mailcode: WA-31-18-0386
5 . 601.— 108th Avenue N.E.
- Bellevue WA 98004

Grantors/Trustors are- aIso referred to herein collectively as “Borrower” and Grantee/Beneficiary as
“Lender” :

Notice to Borrower: T]ig:'_Net_e sécu_red by this Deed of Trust contains provisions for a variable
interest rate. R

: ARTICLE 1.
GRANT IN TRUST AND SECURED OBLIGATIONS

1.1. Grant in Trust. For go_od and” valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, and for the purposé of securing payment and performance of the Secured
Obligations defined and described in Section 12 for the benefit of Lender, Borrower hereby imrevocably
and unconditionally grants, transfers, bargains, conveys and assigns to Trustee, in trust, with power of sale
and right of entry and possession, and grants a. security interést in, all estate, right, title and interest that
Borrower now has or may later acquire in and to the following'property (all or any part of such property, or
any interest in all or any part of it, as the context may require, the “Collateral”), which Col]ateral is not
used principally or primarily for agricultural or farming 1 purposes: ’

1.1.1. Land, Appurtenances, Easements. That certain real property and all interests
therein located in Skagit County, Washington, more partlcularly described in EXHIBIT A attached hereto
and incorporated herein by this reference, together with all existing and future easements, access rights,
appurtenances, privileges, licenses, hereditaments, franchises and-tenéments, including all water stock and
water rights owned by Borrower and all minerals, oil, gas, and other commercmlly valuable substances that
may be in, under or produced from any part of it (collectwely, the “Land ”') .

11.2. Improvements. All buildings, structures, and 1mprovements now located or
later to be constructed on the Land (the “Timprovemenis™), :

1.1.3. Related Real Property and Improvements. S AlI real ‘property and

improvements on it, and all appurtenances, permits, plans, licenses, subdivision® nghts ‘contracts, contract

J@ts and other property and interests of any kind or character, including all water and ‘sewer taps

Deruﬂu%nézy way related to or appurtenant to the Land or Improvements,: Whether described in

EXHIBIT A-or eihai may be reasonably necessary or desirable to promote the present and any reasonable
future beneficial use and TNy nt of the Land and Improvements; :

o

1.14. Leases amha__\
existing and future leases, subleases, sub-tenu.‘:
relating to the use and enjoyment of all or any part “of tnc 5 Py
existence or hereafler arising, and extensions or renewals thereor, oo
authority of Borrower to alter, modify or change the terms thereof or surrenaer, Ly

=
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Subject to the rights of Lender under Aticle 3 hqreof all..=
-« ~lgenses, occupancy agreements, and conpessions.
fined below), written or oral|, now in,. = °
wayith the nght, pqwer a:nd.-__E ;



* same, and any and all deposits, guaranties and other agreements relating to or made in connection with any
: ':_of the foregoing (the “Leases™);

B 1.1.5. Goods, Materials, Fixtures, etc. All goods, materials, supplies, chattels,

' furmture appliances, furnishings, fixtures, equipment and machinery now or later to be attached to, placed

‘ in’or.on, or used in connection with the use, enjoyment, occupancy or operation of all or any part of the

“Project, whether stored on the Land or elsewhere, all of which shall be considered to the fullest extent of
the law to be real property for purposes of this Deed of Trust;

. “1.1.6. Construction Materials and¢ Equipment. All building materials, equipment,
work in process or other personal property of any kind, whether stored on the Land or elsewhere, that have
been or later will be acquired for the purpose of being delivered to, incorporated into, or installed in or
about the Land or Improvements;

1,177, Borrower Funds. All of Borrower’s interest in and to the proceeds of the
Secured Obligations (defined below), whether disbursed or not; all present and future monetary deposits
given by Borrower to any-public or private utility with respect to utility services furnished to the Land or
Improvements; and all“accounti maintained by Borrower with Lender or any subsidiary or affiliate of
Lender, including, without ]1m1tat10n, any accounts established in connection with the Secured Obligations;

1.1.8. 'Rent, Issues, and Profits. Subject to the rights of Lender under Article 3
hereof, all income, rents, security.or similar deposits, revenues, issues, royalties, profits, leases, earnings,
products and proceeds of the Land or Improvements, together with the right, power and authority to collect
the same, including, without limitation, all rlghts to the payment of money, accounts, investiment property,
accounts receivable, reserves, deferred payments, refunds, cost savings, insurance or condemmation
proceeds, payments and deposits, (includinig ali earnest money sales deposits and all utility, tenant, escrow
and security deposits), advanced paymerits-of insurance premiums, contract rights, development and use
rights, governmental permits, fees, deposits and licenses, applications, architectural and engineering plans,
specifications and drawings, as-built drawings, chattel paper, instruments, documents, notes, drafts, and
letters of credit and related rights (other than letters of credit in favor of Lender), that arise from or relate to
construction on the Land or to any business ‘now or later to_be conducted on it or to the Land and
Improvements, whether now due, past due, or to become due, generally including, without limitation, any
proceeds from the sale of any lots comprising the Land arid any Improvements constructed thereon, and any
deposits on account thereof, and also all proceeds of the voluntary or involuntary conversion of any of the
Land, Improvements, or the other property described above into cash or liquidated claims, including
proceeds of all present and future insurance policies and all condemnation or eminent domain proceedings,
and all causes of action and their proceeds for any damage or injury to the Land, Improvements, or the
other property described above or any part thereof, or breach.of warranty in connection with the
construction of the Improvements, including causes of action arising-in tort contract frand, or concealment
of a material fact {collectively, the “Rents, Issues and Profits”), :

t.1.9. Contracts and Plans. All construction contract_s_ and ‘subcontracts, consulting
agreements, financing commitments and agreements, joint development agreements, service and
maintenance agreements, marketing and listing agreements, lot reservation agreerments, purchase and sale
agreements, and other existing and future contracts relating to the Project, together with all deposits,
escrows, payments, or other proceeds thereunder (collectively, the “Contracts”) “and- all plans and
specifications for the construction of the Improvements (the “Plans”);

- 1.1.10. Miscellaneous Personal Property. Any and all personal property of any kind
whatsoever, whether tangible or intangible, that is used or will be used in construction’ of, or'is or ‘will be

placed upoen or is derived from os-usg\__m any connection with the use, occupancy or en]oyment of the

Land or Improvements; Tm——

1.1.11. Books and Records. Al! books and records pertalning to any and'all 'of ‘the= S
property described above, including records stored on computer readable media, and a limited sublicense to By

use the computer hardware or software necessary to access such records (“Books and Records™);
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: _ 1.1.12. Rights Under Condominium Laws. All of Borrower’s right, title and interest
.“in and to any and all units, declarant rights, and any other rights relating to the Land or the Improvements,
‘whether now existing or subsequently arising, under any and all laws now existing or later enacted relating
_-to condonnmums

_ . 1.1,13. Additional Property. Any additional personal property otherwise set forth
"'herem or hsted on any UCC-1 financing statement filed to perfect Lender's security interest hereunder; and

L 1.1.14. Proceeds. All proceeds of, supporting obligations for, additions and accretions
to, substltutmns and replacements for, and changes in any of the property described above.

The Land, Improvements related real property, and all personal property now or hereafter installed on or
used in cénnection ‘with the Land and/or Improvements are collectively referred to herein as the “Project.”
The Project constltutes the bulk of, but not the entirety of, the Collateral.

1.2 _Secmjed_ Obl!gatlons. Borrower makes the grant, conveyance, transfer and assignment
set forth in Section 1.1 and grants the security interest set forth in Section 2.1 for the purpose of securing
the following obllgatmns (the “Secured Obligations”™) in any order of priority that Lender may choose:

1.2.1. Promlssory Note. Payment of all obligations at any time owing under that
certain promissory note payable by Borrower, as maker, to the order of Lender or order, executed on
November 28, 2002, and amended contémporaneously herewith (the “Note”), evidencing a loan from
Lender to Borrower in the maximum outstanding principal amount of FOUR MILLION FIVE HUNDRED
THIRTY SEVEN THOUSAND,FOUR HUNDRED AND 00/100THS DOLLARS ($4,537,000.00) (the
“Loan”), together with interest thereon at a variable rate and any modifications, extensions or renewals
thereof, whether or not any such modlﬁcanon, extensmn or renewal is evidenced by a new or additional
promissory note or notes;

1.2.2. Lean Ducumen'ts.-'": _Pajfment and/or performance of each and every other
obligation of Borrower under the Note, this Deed of Trust, any construction or land loan agreement
executed in conjunction therewith (the “Loan. Agreement”), all other documents evidencing, securing, or
otherwise governing the Loan (specifically exdhiding, however, for purposes of establishing the :Secured
Obligations, any obligations of Borrower arising solely under - any guaranty of the Secured Obligations or
any indemnity agreement that by its terms is not secured ‘hereby), and any and all amendments,
modifications, and supplements thereto (the “Loan Documents”) the pr0v1s1ons of which are moarporated
herein by this reference; : . :

1.2.3. Related Loan Documents. Payment and/or perfonnance of each covenant and
obligation on the part of Borrower or its affiliates to be performed pursuant to any and all loan documnents
(the “Related Loan Documents”) that have been or may be executed by Borrower er its affiliates evidencing or
securing one or more present or future loans by Lender or its affiliates to Borrowet orits affiliates (collectively,
the “Related Loans”), whether now existing or made in the future, together with any and all modifications,
extensions and renewals thereof; provided, however, that nothing contained herein shall be construed as
imposing an obligation upon Lender, or as evidencing Lender’s intention, to make any Related Loan to
Borrower or its affiliates; :

1.2.4. Future Obligations. Payment to Lender of all future advances indebtedness

~ -sad further sums and/or performance of such further obligations as Borrower or.the then fecord owner of
the PrOJé'"Fmthg then owner of the balance of the Collateral may undertake to pay and/or perform (whether

as principal, surety; oeguarantor) for the benefit of Lender, its successors or assigns, (it being contemplated

by Borrower and Lender tha ower may hereafter become indebted to Lender in such-further sum or
sums), when such borrowing and/or Obligations are evidenced by a written instrument reciting that it or
they are secured by this Deed of Trust; Rt

1.2.5. Swap Obligations. Any an bligations of Borrower to Lender under or -
related to any Rate Swap Transaction entered into between I
limitation any payments on Early Termination under any Swap Agres

or Confirmation. Capltahzed I

\\_
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térrns used in this subsection are defined in the 2000 ISDA Definitions, published by the International Swap
; *Dealers Association, Inc.; and

£ 1.2.6. Modifications and Amendments. Payment and performance of all
-'modlﬁcatlons amendments, extensions, and renewals, however evidenced, of any of the Secured
: Obhgatlons

'.A]I persons who may have or acquire an interest in all or any part of the Collateral will be considered to
have. notice.of; and will be bound by, the terms of the Secured Obligations and each other agrbcmf:nt or
mstrument made or entered into in connection with each of the Secured Obligations.

ARTICLE 2.
SECURITY AGREEMENT

2.1. . Grant of Security Interest. This Deed of Trust creates a lien on the Collateral, and
constitutes an absolute assignment of the Rents, Issues and Profits and of the Leases, all in favor of Lender,
and includes all property -ntow or hereafter affixed or attached to or incorporated upon the Land and
Improvements, which, to the fu]Iest extent permitted by law, shall be deemed fixtures and a part of the real
property. To the extent that any part of the Collateral or Rents, Issues and Profits and Leases may be, or
are determined to be, personal property, Borrower, as debtor, hereby grants to Lender, as secured party, a
security interest in such part of the Collateral and Rents, Issues and Profits and Leases as is detdrmmed to
be personal property, to secure payment and performance of the Secured Obligations. As to such bersonal
property, this Deed of Trust constitutes a security agreement under the Uniform Commercial Code of the
state in which the Project is located. (the “Project State™), and terms used to describe the Collateral in
Section 1 of this Deed of Trust shall have the def'mltlons ascribed to such terms under the Uniform
Cormmercial Code of the Project State.

2.2, Perfection of Security, 'Intéresf Borrower authorizes Lender to file one or more
financing statements and such other documents as Lender may from time to time require to perfect and
continue the perfection of Lender’s security interest in any part of the Collateral or the Rents, Issues and
Profits and Leases. Borrower shall pay all fees and costs that Lender may incur in filing such documents in
public offices and in obtaining such record searches as: Lender may reasonably require. Borrower shall
cooperate with Lender in obtaining control of any portion of the Collateral that consists of Deposit
Accounts, Investment Property, Letter-of-credit rights, ‘and Electronic Chattel Paper, as such t¢rms are
defined in the Uniform Commercial Code of the Project State.” If any financing statement or other
document is filed in the records normally pertaining to personal property, that filing shall not be construed
as in any way derogating from or impairing the declaration and the stated intention of the parties hereto that
the Collateral and all components thereof are, to the maximur extent p0551b1e real property or otherwise
impair the rights or obligations of the parties under this Deed of Trust.

23. Fixture Filing. This Deed of Trust constitutes a ﬁnancmg statement filed as a fixture
filing under the Uniform Commercial Code in effect in the Project State, as amended or recodified from
time to time, covering any part of the Collateral that now is or later may. hccome fixtures attached to the
Land or Improvements. : :

- ARTICLE 3.
ASSIGNMENT OF RENTS

3.1. Leasing. Borrower shall not lease the Projcet part thereof unléss"pemnttcd under
the Loan Agreement or by other express written consent of Lender, an strictly-i m accordance
with such agreement. Notwithstanding the foregoing, however, any and all Leases af : :
or not entered into with the consent of Lender, shall be subject to the provisions of this Article 3. I

3.2. Assignment. Borrower hereby irrevocably, presently, absolutely and uncondmonally o
assigns and transfers to Lender: (a)the Rents, Issues and Profits; (b) all Leases, and (c) any and gl . :
guarantees of any obligations of any lessee under each of the Leases (a “Lessee”). The asmgnments in thJs i

Construction Deed of Trust (WA) - Loan No. 1189716-3001

B fWWMWWﬁwﬂmmm

Skagtt Count
8!30!2002 F’age 5 ifA:;"t‘”

P 3:37PMm



* Section are absolute assignments and irrevocable from Borrower to Lender and not merely the passing of
: ':eecurity interests or assignments for security only.

. 3.3, Grant of License. Lender hereby confers upon Borrower a license (“License”) to collect

‘and’ retam the Rents, Issues and Profits as they become due and payable, and to administer the Leases, so

£ 1ong as no Event of Default, as defined in Section 6.1, shall exist and be continuing. If an Event of Default

“has occurred and is continuing, such License shall terminate without notice to or demand upon Borrower,
Wlthout regard to the adequacy of Lender’s security under this Deed of Trust.

3. 4 Collectlon and Application of Rents, Issues and Profits. Subject to the License
granted to Borrower under Section 3.3, Lender has the right, power, and authority to collect any and all
Rents, Issues and Profits and administer the Leases. Borrower hereby appoints Lender its attorney-in-fact,
coupled with an interest, to, at such times as Lender may choose in its sole discretion: (a) demand, receive
and enforce payment of any and all Rents, Issues and Profits; (b) give receipts, releases and satisfactions for
any and all Rents, Issues and Profits; or (c) sue either in the name of Botrower and/or in the name of
Lender for any and all Rents; Issues and Profits. Lender’s right to the Rents, Issues and Profits does not
depend on whether or not Lender takes possession of the Project as permitted hereunder.

3.5.  Enforcemient of Leases. Borrower will (i) comply with and observe Borrower's
obligations as landlord under all Leases and will do all that is necessary to preserve all Leases in force and
free from any right of counterclaim, defense or set off, (il) enforce the performance of each and every
obligation, term, covenant, condition and agreement in the Leases by the tenants to be performed, (iii)
notify Lender of the occurrence of any default-under any Leases for non-residential use, and (iv) appear in
and defend any action or proceeding arising under, occurring out of, or in any manner connected with the
Leases or the obligations, duties, or llabllltles ‘of Borrower or the tenants thereunder. Without Lender's
written consent, Borrower will not collect or accept payment of any Rents from the Collateral more than
one (1) month prior to the due dates theteof; will not surrender or terminate any Lease for non-residential
use; and will not request or consent to the subordmatmn of any Lease to any lien subordinate to ﬂ:ns Deed
of Trust.

3.6.  Modification of Leases. Witheut the prior written consent of Lender, Borrower shall
not: (i) waive, excuse, condone, discount, set off, compromise; or in any manner release or discharge the
tenant under any Leases for non-residential use from any obligations, covenants, conditions and agreements
by tenant to be kept, observed and performed, including the obligation to pay the Rents thereunder in the
manner and at the place and time specified therein; (ii) cancel, terminate, consent to or permit any surrender
of any non-residential Leases; or (iii) renew or extend the term of the Leases for any non-residential use for
a lesser rental unless an option therefor was originally so reserved by the tenant of the Leases for a fixed
and definite rental. .

3.7 Lender Not Responsible. Under no cucumstances shall Lender have any duty to
produce Rents, Issues and Profits from the Project. Regardless of whether or not Lender, in person ot by
agent, takes actual possession of the Project, Lender is not and shall not be deemed to be: (a) a “mortgagee
in possession” for any purpose; (b) responsible for performing any of the obligations of the lessor under
any Lease; (c) responsible for any waste committed by Lessees or any other parties, any dangerous or
defective condition of the Project, or any negligence in the management, upkeep, repair or control of the
Project; or (d) liable in any manner for the Project or the use, occupancy, enjoyment or operation of all or
any part of it, except for such matters as may arise from the willful misconduct and bad faith of Lender.

ARTICLE 4.
ENVIRONMENTAL AND BUILDING LAWS o
4.1. Definitions. The following terms shall have the meanings specified below o

4.1.1. “Building Laws” means the Fair Housing Act of 1968 as amended the: -

Americans With Disabilities Act of 1990 as amended, all government and private covenants, cenditions, .

and restrictions relating to the Land, building code requirements and laws affecting the construction of
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. improvements on the Land, and all other federal, state and local laws, ordinances, regulations and rules
~felating to the construction, operation, and maintenance of the improvements on the Land and the
=markf:tmg and use of such improvements in a non-discriminatory manner.

S 4.1.2. “Environmental Laws” means the Federal Resource Conservation and
: Recovery Act of 1976; the Federal Comprehensive Environmental Response, Compensation, and Liability
““Act'of 1980;.the Federal Hazardous Materials Transportation Control Act; the Federal Clean Air Act; the
Federal Water Pollution Control Act, Federal Clean Water Act of 1977; the Federal Insecticide, Fungicide,
and Rodenticide Act, Federal Pesticide Act of 1978; the Federal Endangered Species Act; the Federal
Toxic ‘Substancés. Control Act; the Federal Safe Drinking Water Act; and all other federal, state-and local
laws, statutes, codes, ordinances, regulations, judgments, orders, injunctions, decrees, covenants,
restrictionis and standards presently in effect or that may be prommlgated in the future relating to the use,
release, handling, storage, transportation, clean-up, or other disposal of Hazardous Substances; or relating
to the water quality; air quality, soils quality, and other environmental quality of real property and
improvements constructed upon-real property; or related to the protection of endangered species, as such
laws and ordinances may be‘amended from time to time.

4.1.3. -=-'“Enﬁif;1n_mgntal Reports” means the soils, geologic, and engineering reports
prepared to assess any envifonmental risks associated with the Project or otherwise required by Lender.

4.14. “I-Iazardous ‘Substances” means any waste, pollutants, contaminants,
petroleumn or petroleum product, ashestos, tremolite, anthophylite or actinolite, polychlorinated biphenyls,
or other chemical, substance, or miaterial that: (i) after release into the environment and upon exposure,
ingestion, inhalation, or assimilation, -either-ditectly from the environment or indirectly by ingestion
through food chains, will or may reasonably:. be anticipated to cause death, disease, behavior abnormalities,
cancer and/or genetic abnormalities, or (ii) ig-how or at any time in the future becomes regulated under, or
is defined, classified or designated as ha.zardous t0x1c radioactive or dangerous, or other similar term or
category under any Environmental Laws. g

4.1.5. “Nearby Property” means any real property adjacent to or near the Project, the
use of which could reasonably cause contamination of the Project, or which could become contaminated
with Hazardous Substances as a result of constructmn 0perat10ns or other activities involving Hazardous
Substances on, under, or over the Land. :

4.2. Representations and Warranties. .Borrow_er r__n_akes the following representations and
warranties to Lender: T A e

4.2.1. Environmental Laws. Except:for any contamination or environmental
condition that may be disclosed in any environmental reports obtained By Lend_er prior to the date hereof or
that has otherwise been disclosed in writing by Borrower to Lender, Borrower has no knowledge of: (i) the
presence of any Hazardous Substances on the Project, including all personial property located on the Land,
the soil and the groundwater on or under the Land, including any streams crossing or abutting the Land,
and the aquifer underlying the Land, (ii)any spills, releases, discharges or disposal of Hazardous
Substances that have occurred or are presently occwring on or into the Project or the Nearby Property, and
(iii) any failure of the Project to comply fully with all applicable Environmental Laws. To the best of
Borrower’s knowledge, Borrower’s intended uses of the Project, including but net limited to the
improvements and materials to be constructed and installed on and in the Project.and the work method for
accomplishing such construction, comply fully with all Environmental Laws. :

4.2.2. Building Laws. Except for any non-compliance that hés..--been_.disc_losed in
writing by Borrower to Lender, Borrower has no knowledge of any failure of the Project or. the plans and
specifications for improvements on the Project to comply fully with all applicable Building Laws: To the
best of Borrower’s knowledge, Borrower’s intended uses of the Project, including but not limited to the -
improvements and materials to be constructed and installed on and in the Project, the work' mcthod for ..
accomplishing such construction, and the plan for marketing the Improvements constructed 'on the Land o
comply fully with all Building Laws. 7
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4.3, No Waivers of Other Indemnifications Relating to Environmental Condition.
: *Except as set forth herein or in any separate indemnity agreement executed by Borrower in connection with
‘the Loan: (i) Borrower has not and will not release or waive the liability of any past or current owner,
lessee,. or operator of the Project, any party who performs work on the Project, or any party who may be
résponsible for the presence of or removal of Hazardous Substances on or from the Project or the Nearby
"_--Properry, and(ii) Borrower has made no prior promises of indemmification to any party relating to the
exlstence or non—e)ustence of Hazardous Substances on the Project.

.44, © _Obligation to Comply with Environmental and Building Laws. Borrower shall
constmct keep, and maintain the Collateral in compliance with any and all laws relating to public safety
and the condition of the environment, including but not limited to the Environmental Laws and the
Building Laws. Borrower covenants that, so long as Borrower owns any interest in the Project, Borrower
and Borrower’s agents, contractors, authorized representatives, and employees shall not engage in any of
the following prohibited activities, and Borrower shall use diligent efforts to assure that Borrower’s invitees
and tenants, and'such tenant's employees, agents, and invitees shall not: (i) cause or permit any release or
discharge of Hazardous Material on the Project other than in full compliance with all Environmental Laws;
(ii) cause or permit any manufacturmg, storage, holding, handhng, usage, placement, transporting, spilling,
leaking, discharging, or dumpmg of Hazardous Material in or on any portion of the Project other than in
full compliance with all Environmental Laws; (iii) suffer or permit any other act upon or concerning the
Project that would result.in a. violation of any Environmental Law or require any alterations or
improvements to be made on the PrOJect under any of the Environmental Laws; or (iv) suffer or permit any
other act upon or concerning the, Pro]ect that would result in a violation of any Access Law or require any
alterations or improvements to be made- on the PmJect under any of the Building Laws.

4.5, Obligation to Cure Nona-Comphance.

4,5.1. If Borrower at any _t_lm_t; becomes aware of (1) any Hazardous Substances on, or
other environmental problem or liability with respect to, the Project or any Nearby Property, (ii) any failure
of the Project or the Improvements to comply ‘with any of the Environmental Laws, (iii) any failure of the
Project or the Improvements or the marketing efforts and other operations undertaken with respect thereto
to comply with any of the Building Laws, or (iv) any lien, action or notice resulting from violation of any
Environmental Laws or Access Laws, Borrower shall immediately notify Lender, and shall thereafter
exercise due diligence to ascertain the scope and nature of such condition and provide all notices that state
or federal law may require. : =

4.5.2. If, upon giving such notice or for ariy 'Other feason, one or more governmental
agencies having appropriate jurisdiction requires removal or treatment of Hazardous Substances from or on
the Project or the making of alterations to the Project to conform to Building Laws, or such removal,
treatment, or alteration is required by Environmental Laws or Building Iaws, Barrower will: (i) take all
actions that are mecessary or desirable to clean up any Hazardous Substances affecting the Project,
including removal, treatment, containment or any other remedial action required’to restore the Project to a
safe condition in compliance with applicable laws and regulations, incliding Environmental Laws, (ii) take
all actions that are necessary or desirable to modify the Project and all Impiovéments and marketing
materials so as to achieve compliance with applicable laws and regulations, including’ Building Laws,
and/or (iii} atternpt, through appropriate legal or administrative proceedings, to appeal, contest, or obtain a
stay of enforcement proceedings if Borrower believes in good faith that Borrower is not required by law to
cure such Hazardous Substances condition or to make alterations to comply with Bul]dmg Laws

4.5.3.  Except for removal or treatment of any Hazardous Substances deposn;ed on the
Project by Lender, Borrower agrees that the amelioration, treatment, containment, ‘ot removal, of-all
Hazardous Substances that may be discovered on the Project shall be at Borrower’s sole expense, resetving.
unto Borrower any claims for contribution or indemnity that Borrower may have against other partles wha B
may be held liable therefor. L

4.6. Indemnification of Lender. Borrower shall indemnify and hold Lender harmless from- iy
and against any and all claims, demands, damages, losses, liens, liabilities, penalties, fines, lawsuits and. i
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- other proceedings and costs and expenses {including attorneys' fees and disbursements) that result in actual

~“cost'and expense to Lender prior to any transfer of the Project pursuant to foreclosure proceedings or in lien
‘thereof, and arise directly or indirectly from or out of, or in any way connected with: (i) the inaccuracy of
the .representations contained herein; (ii) any activities on the Project during Borrower's ownership,
possession.or control of the Project that directly or indirectly result in the Project or any Nearby Property
"._beconting contarminated with Hazardous Substances; (iii) the discovery and/or clean up of Hazardous
Substances that were deposited on or were existing on the Project prior to such a transfer or that were
deposited on any Nearby Property as a result of Borrower’s actions or omissions; or (iv) any alleged or
actual failure of- any improvements now or hereafter constructed on the Project to continuously comply
with all Building Laws. now or hereafter enacted for any reason whatsoever. Borrower acknowledges that,
as between Borrower and Lender, Borrower will be solely responsible for all costs and expenses relating to
the clean up of Hazardous Substances from the Project or the clean up of any Hazardous Substances from
any Nearby Property as a result of Borrower’s actions or omissions and the modification and correction of
any of the improvements constructed on the Project so as to comply fully with all Building Laws.

ARTICLE 5.
RIGHTS AND DUTIES OF THE PARTIES

5.1. Performance of Secured Obligations. Borrower shall prompily pay and perform each
Secured Obligation in accordance w1th 1ts terms

5.2. Representatlons and Warrantles. Borrower represents and warrants that, except as
previously disclosed and accepted by Lender in wrltmg

521. Title to Land and Improvements. Borrower holds fee simple title to all of the
Land and Improvements, subject only to such exceptions and encumbrances as have been approved in
writing by Lender (the “Permitted Exceptions”); and Borrower has or will have good title to all portions of
the Collateral other than the Land and Improvements.

5.2.2. Title to Personal Property. Borrower owns any portion of the Collateral that is
personal property free and clear of any security agreements, reservations of title, or conditional sales
contracts, and there is no financing statement affectmg such personal property on file in any public office
other than in Lender’s favor. D

5.23. Rightto Encumber/Priority._ Bofr_owex has the full and unlimited power, right,
and authority to encumber the Collateral and assign the Rents, Issues-and Profits and Leases. Upon
recording of this Deed of Trust and filing of a UCC Financing Statement with respect to any portion of the
Collateral that is determined to be personal property, this Deed of Trust, Security Agreement, and Fixture
Filing will create a first and prior lien on and security interest in. the Collateral that is subject and
subordinate to no other liens except for the Permitted Exceptions. : g

5.24. Commercial Purposes. The Loan and the other Secured Obligations were
obtained by Borrower and will continue to be used for commercial .or busingss purposes, other than
agricultural, timber, or grazing purposes, and not for personal, family or household purposes

5.3. Taxes and Assessments. Borrower shall pay or cause to be pald when due all general
real and personal property taxes, special and supplemental real and personal property taxes and
assessments, license fees, license taxes, levies, charges, penalties, or other taxes or similar impositions
imposed by any public or quasi-public authority or utility company that are or may become a lien upon the
Collateral or any portion thereof or interest therein, or that may cause any decrease in the valie of the
Collateral or any part of it. Borrower shall also pay when due all real property taxes, assessments, levies
and charges imposed by any public authority upon Lender by reason of its interest in the Collateral created_
hereby. All of the foregoing taxes, assessments and other charges payable by Borrower with reéspect to the -
Collateral are collectively referred to as the “Impositions.” If requested by Lender, Borrower shall furnish .~
Lender with receipts from the appropriate taxing authority or other proof satisfactory to Lendeﬂ that all
Impositions have been paid on or before the date upon which they become delinquent. o
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54. Liens, Charges and Encumbrances. Borrower shall not encumber or permit the
~enciimbrance of the Collateral without Lender’s prior written consent and Borrower shall immediately
“discharge any lien on the Collateral to which Lender has not consented in writing. Borrower shall pay or
‘cause to'be paid when due all obligations secured by or reducible to liens and encumbrances that shall now
of hereafter encumber or appear to encumber the Collateral or any part thereof, all claims for work or labor
._performed, or materials or supplies furnished, in connection with any work upon the Project, whether the
lien, charge or encumbrance is or would be senior or subordinate to this Deed of Trust; provided, however,
that Borrower shall not be in default hereunder due to any such lien, charge, or encumbrance that is a
Pemntted Exceptlon Lender hereby expressly reserves the right to advance any and all funds necessary to
cure any and all such obligations, and/or claims.

5.5, Requlred Imsurance. Borrower shall keep the following insurance coverages in effect
with respect to the Collateral: (a) Insurance agamst loss by fire and the hazards now or hereafter embraced
by the standard “All Rlsk” form of insurance, in an amount equal at all times to the full insurable value of
the Improvements. All such insurance coverage shall contain a “replacement cost endorsement” without
reduction for depreciation;”and shall also contain loss of rents and/or business interruption insurance
coverage, a fluctuating value endorsement with a waiver of the co-insurance clause (or an agreed amount
endorsement with an inflation guard endorsement), and shall contain such other endorsements as Lender
may reasonably request. ‘All such endorsements shall be in form and substance satisfactory to Lender;
(b) comprehensive public liability insurance against claims for bodily injury, death or property damage
occurring on, in or about the Land of the Improvements in amounts and on terms acceptable to the Lender;
{c) flood insurance in an amount satlsfactory to_Lender and on terms satisfactory to Lender if the Land is
located in a designated flood hazard arga;-and (d) insurance against such similar or other hazards,
casualties, Habilities and contingencies, ‘n such forms and amounts, as Lender may from time to time
reasonably require. Each insurance policy shall be with a company and in a form acceptable to Lender.
Each hazard insurance policy shall include a Form 438BFU or equivalent mortgagee endorsement in favor
of Lender. Each liability insurance policy ‘shall name Lender as an additional insured. All required policies
will provide for at least ten (10) days’ written notice to Lender prior to the effective date of any
cancellation or material amendment, which termn shall include any reduction in the scope or limits of
coverage. Borrower shall furnish to Lender the original of each required insurance policy, or a certified
copy thereof together with a certificate of insurance setting forth:the coverage, the Himits of liability, the
carrier, the policy number and the expiration date. Borrower shall promptly furnish to Lender all renewal
notices relating to insurance policies. Beorrower shall pay all premiums on insurance policies directly to the
carrier. At least thirty (30) days prior to the expiration date of each such policy, Borrower shall furnish to
Lender a renewal policy in a form acceptable to Lender, together with evidence that the renewal premium
has been paid. As security for the Secured Obligations, Borrower hereby assigns to Lender all required
insurance policies, together with all proceeds thereof, rights thereto and all uneamad premiums returnable
upon cancellation. . .

5.6. Insurance and Condemnation Proceeds.

3.6.1. Payment to Lender. Borrower hereby abébliité]y and irrevocably assigns to
Lender, and authorizes the payor to pay to Lender, the following claims, causes of - action, ‘awards,
payments and rights to payment, together with all interest that may accrue thereon (collcctively, the
“Claims™); .

5.6.1.1 Condemnation Awards. All awards of damages and all other
compensation payable directly or indirectly because of a condemnation, proposed. condclmatwn,
or taking for public or private use that affects all or part of the Collateral or any interest m it;

5.6.1.2 Warranty Claims. All awards, claims, and causes of action ansmg_
out of any warranty affecting all or any part of the Collateral, or for damage or- mJury to or -
decrease in value of all or part of the Collateral or any interest in it; and .

5.6.1.3 Insurance Proceeds. All proceeds of any insurance po]1c1es payable
because of damage or loss sustained to all or part of the Collateral. S
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: 5.6.2. Notice to Lender. Borrower shall immediately notify Lender in writing if:
(i) any damage occurs or any injury or loss is sustained to all or part of the Collateral, whether or not
covered by insurance or warranty, or any action or proceeding relating to any such damage, injury, or loss
1is commenced; or (ii) any offer is made, or any action or proceeding is commenced, that relates to any
' acmal or. proposed condemnation or taking of all or part of the Collateral.

: _ 5.6.3. Pursuit of Claims. Borrower shall pursue recovery of all such Claims and
defend its rights under any proceeding for condemnation of the Collateral or any part thereof and prosecute
the: same with due-diligence to its final disposition, and shall cause any awards or settlements to be paid
over to Lender for-disposition pursuant to the terms of this Deed of Trust. Lender may, at Lender’s option
and in Lender's-sole discretion, as attorney-in-fact for Borrower, make proof of loss and adjust and
compromise any. Claims;. appear in or prosecute any action or proceeding to enforce the Claims, or
participate in any action or ‘proceeding relating to condemmnation or taking of all or part of the Collateral,
and may join Borrower-in adjusting any loss covered by insurance. Borrower shall deliver or cause to be
delivered to Lender such mstruments as may be requested by Lender from time to time to permit Lender to
take any such actions.

5.6.4. -=-'A_ppl'icati:_on_ of Proceeds. All proceeds of the Claims that Borrower may
receive or be entitled to receive shall be paid to Lender. Lender shall apply any proceeds received by it
hereunder first to the payment of the reasonable costs and expenses incurred in the collection of the
proceeds. Lender shall ther-apply the remaining balance of such proceeds (the “Net Claims Proceeds”), in
its absolute discretion and without regard to the adequacy of its security: (i) to any of the Secured
Obligations, notwithstanding the. fact that Secured Obligations may not be due according to the terms
thereof; (ii) to reimburse Borrower for the costs.of reconstructing the Improvements or otherwise repairing
or restoring the Collateral; or (iii) to ‘Bomrower; provided, however, that if there are no outstanding Events
of Default under any of the Loan Documents and Borrower establishes, to Lender’s reasonable satisfaction,
that Borrower has sufficient funds, including’ the Net Claims Proceeds, to fully rebuild or repair the
Collateral within the remaining term of the'Loan and without delaying the completion date of the Project,
Lender shall make disbursements of the Net Clalrns Proceeds for purposes of repair or restoration of the
Collateral.

5.6.5. Restoration. If the Net C]ainis.Proceeds are used to reimburse Borrower for the
cost of reconstruction, restoration, or repair of the Collateral, the Collateral shall be promptly and diligently
restored by Borrower to the equivalent of its condition immediately. prior to the casualty or condemnation
in accordance with the Plans or to such other condition as Lender. may approve in writing, and
disbursements of such Net Claims Proceeds shall be in. aceordance with disbursement procedures
acceptable to Lender. If, after applying the Net Claims Proceeds to'the Secured Obligations, Lender
reasonably determines the remaining security to be inadequate to’ secure the remaining Secured
Obligations, Borrower shall, upon written demand from Lender, repay an amount that will reduce the
remaining Secured Obligations to a balance for which adequate security is present. -

5.7. Reserves for Taxes and Insurance. If required by Lender after an Event of Default has
occurred, Borrower shall deposit with Lender, in monthly installments, an’ amount equal to one-twelfth of
the estimated aggregate annual Impositions and insurance premiums for the Project.” In such event,
Borrower shall cause all bills, statements, or other documents relating to the Impositions and insurance
premiums to be sent or mailed directly to Lender. Upon receipt of such biils, statements, or other
documents, and provided Borrower has deposited sufficient funds with Lender pursuant to this Section,
Lender shall pay such amounts as may be due thereunder out of the funds so deposited with Lender. If at
any time and for any reason the funds deposited with Lender are or will be insufficient to pay stich amounts
as may then or subsequently be due, Lender shall notify Borrower and Borrower shall immediately deposit
an amount equal to such deficiency with Lender. Notwithstanding the foregoing, nothing contained heréin -
shall cause Lender to be deemed a trustee of said funds or to be obligated to pay any amounts in’ excess of
the amount of funds deposited with Lender pursuant to this Section. Lender may commingle sald reserve S
with its own funds and Borrower shall be entitled to no interest thereon. : :
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= 5.8, Maintenance and Preservation of the Collateral. Borrower covenants: (a) to maintain
“"and preserve the Collateral in good condition and repair and in a prudent businesslike manner; (b) not to
‘remove; demolish or structurally alter the Collateral or any part thereof, or alter, restore or add to the
/Collateral, or initiate or allow any change in any zoning or other land use classification that affects the
- Collateral or any part of it, except with Lender’s express prior written consent, and except such alterations
“-as may be tequired by laws, ordinances, rules, regulations, or orders of governmental authorities or by the
terms hereof; (c) to comply with and not suffer violations of any existing and future subdivision laws,
bu11dmg codes, zoning laws and regulations, and other laws, regulations, ordinances, rules, codes, orders,
directives, guidelines, building restrictions and requirements of, and all agreements with and commitments
to, all federal,. state, county or municipal governmental, judicial or legal authorities or agencies having
jurisdiction over the Borrower or the Project, including those pertaining to the construction, sale, lease, or
financing of the Improvemcnts and all recorded covenants and restrictions affecting the Project (the
“Reguirements”);(d) not to commit or permit any waste to or deterioration of the Collateral; {e) to perform
all other acts that.from:.the character or use of the Collateral may be reasonably necessary to maintain and
preserve its value; (f) to perform all obligations required to be performed under the Loan Documents, and
all other obligations of Borrower-pertaining to the Collateral; and (g) to execute and, where appropriate,
acknowledge and deliversuch further instruments as Lender or Trustee may deem necessary or appropriate
1o preserve, continue, perfe'ot and enjoy'the security provided for herein.

5.9, Defense ‘and. Notlce of .Actions; Costs. Bormower shall, without liability, icost, or
expense to Lender or Trustee; protect, preserve, and defend Borrower’s fee interest in and to the Project
and Borrower’s interest in the Collatéral, the.security of this Deed of Trust, any additional or other security
for the Secured Obligations, and the rights of powers of Lender or Trustee hereunder against all adverse
claims. Said protection, preservation, and defense shall include, but not be limited to, protection,
preservation and defense against all adverse claimants to and encumbrancers of Borrower’s interest in the
Collateral, whether or not such claimants. ot encumbrancers assert an interest paramount to that of Lender.
Borrower shall give Lender and Trustee prompt notice in writing of the filing of any such action or
proceeding. Borrower shall pay all costs, fees, and expenses including, without limitation, costs of
evidence of title, trustees’ fees, and reasonable attorneys’ fees paid or incurred in any action or proceeding
in which Lender and/or Trustee may appear or be made a party, whether or not pursued to final judgment,
and in any exercise of the power of sale or other remedy contained herein, whether or not such sale is
actually consummated or such other remedy is actually prosecuted to completion.

5.10. Right of Inspection. Lender, its agcnts employees and representatives sha!l have the
right to enter the Project at any reasonable time for the purpose of inspecting the Project and ascertaining
Borrower’s compliance with the terms hereof, and for such other purposes and in accordance with the terms
specified in any of the other Loan Documents. : : :

5.11.  Actions of Trustee. Trustee accepts this trust when t]:us Deed of Trust, duly executed
and acknowledged, becomes a public record as provided by law.

5.11.1. Compensation. Borrower agrees to pay fees. in the m_aximum amounts legally
permitted, or reasonable fees as may be charged by Lender and Trustee when the law provides no
maximum limit, for any services that Lender or Trustee may render in connection with this Deed of Trust.
Borrower further agrees to pay or reimburse Lender for all costs, expenses and.other-advances that may be
incurred or made by Lender or Trustee in any efforts to enforce any terms of this Deed of Trust, whether
any lawsuit is filed or not, or in defending any action or proceeding arising under or relatitig to this Deed of
Trust, including attorneys’ fees and other legal costs, costs of any Foreclosure Sale (as defined in
Section 6.2.8) or bankruptcy proceeding affecting the Borrower or the Collateral, and any cost of ev:dence
of title.

5.11.2. Exculpation. Lender shall not be directly or indirectly liable to:"fBo_t*iow'er 6{ i
any other person as a consequence of: (i) Lender’s exercise of or failure to exercise any rights, remedies; or .-
powers granted to it in this Deed of Trust or to perform or discharge any obligation or liability of Borrower . -

under any agreement related to the Collateral or under this Deed of Trust; or (i) any loss sustained by
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- Borrower or any third party resulting from any act or omission of Lender in managing the Project, unless
~“the loss is caused by the willful misconduct or gross negligence of Lender. Borrower hereby expressly
“waives-and releases all liability of the types described above, and agrees that no such liability shall be
“asserted against or imposed upon Lender.

. .. 511.3, Indemnification. Bomower agrees to indemmify Trustee and Lender against
“and hold each of them and their respective officers, employees, agents, and representatives, harmless from
and against any and all losses, damages, liabilities, claims, causes of action, judgments, court costs,
attorneys’ fées' and other legal expenses, cost of evidence of title, cost of evidence of value, and other costs
and expenses that-éither may reasonably suffer or incur: (i) in performing any act required or permitted by
this Deed of Trust.or any of the other Loan Documents or by law; (ii) because of any failure of Borrower to
perform any of its Secured Obligations; or (iii) because of any alleged obligation of or undertaking by
Lender to perform .or discharge any of the representations, warranties, conditions, covenants or other
obligations in any document relating to the Collateral other than the Loan Documents. This agreement by
Borrower to indemnify Trustee “and Lender shall survive the release and cancellation of any or all of the
Secured Obligations and the full or partlal release and/or reconveyance of this Deed of Trust.

5114, Payment by Borrower. Borrower shall fulfill all obligations to pay money
arising under this Section immediately upon dermnand by Trustee or Lender. Each such obligation shall be
added to, and considered to be part of; the principal of the Note, and shall bear interest from the date the
obligation arises at the rate éppl'ic"able to t_he"principal balance of the Note, as such rate may be adjusted.

5.12. Permitted Actlons.

5.12.1. Releases, Extensmns, Modification, and Additional Security. From time to
time, Lender may perform any of the following acts without incurring any liability or giving notice to any
person: (i) release any person liable for payment of any Secured Obligation; (ii) extend the time for
payment, or otherwise alter the terms of paym'éﬁt “of any Secured Obligation; (iii) accept additional real or
personal property of any kind as security for any Secured Obligation; or (iv) alter, substitute, or release all
or any portion of the Collateral. :

5.12.2. Additional Actions. From tim'e'"_to'-._time Lender, or Trustee when requested to
do so by Lender in writing, may perform any of the following acts without incurring any liability or giving
natice to any person and without affecting the personal liability of any person for payment or performance
of any of the Secured Obligations: (i) consent to the making of any plat or map of the Project or any part of
it; (ii) join in granting any easement or creating any covenant or restrictionraffecting the Project; (iii) join in
any extension, subordination, or other agreement affecting this Deed of Trust or the lien of it; or
(iv) reconvey the Collateral or any part of it without any warranty '

5.13. Partial Reconveyance. Upon Borrower’s fulﬁllment of all of the terms and conditions
set forth in the Loan Documents, Lender agrees, at any time upon the written request of Borrower, to direct
Trustee to execute and deliver a partial reconveyance releasing from the lien of this Deed of Trust each of
the separate subdivision lots (or condominium units, if applicable) that collectively. constitute the Land
(each lot or condominium unit to be released is hereinafter referred to as a “Release Unit”) so long as:
(i) there does not exist any uncured default under any of the Loan Documents or any event which,
following notice and/or the expiration of any applicable cure period without: a*cure, would constitute an
default thereunder, (ii) the Release Unit and the real property remaining subject to. the Deed of Trust shall
each constitute legal and separately conveyable parcels with reasonable and adequateaccess to public
streets and utilities, in accordance with the Plans, and (iii) Lender receives the release pnce estabhshed in
the Loan Documents (the “Release Price”) and all other amounts it is entitled to teceive: thereunder
Except as specifically provided in the Loan Documents, Lender shall not be obligated to reconvey the lien
of the Deed of Trust, in whole or in part, until it has received payment in full of all amounts due Lender-.
under any of the Loan Documents, Lender’s acceptance of any payment or instruction to the Trustee to

issue any partial reconveyance shall not affect Borrower’s obligation to repay all amounts that remain:
owing under the Loan Documents or the security of this Deed of Trust regarding any Collateral that ig not .

reconveyed. If Lender does not require satisfaction of all of the conditions set forth in the Loan Agréement”
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- before releasing one or more Release Units, that alone shall not be a waiver of such conditions, and Lender

" _-Teserves the right to require their satisfaction in full before releasing any further Release Units from this

"Deed of Trust

: 514,  Full Reconveyance. When all of the Secured Obligations have been paid in full and
4 _theré exists no default under any Related Loan, Lender shall request Trustee in writing to reconvey the
“Collateral, and’shall surrender this Deed of Trust and all notes and instruments evidencing the Secured
Obligations to. ‘Trustee. When Trustee receives Lender’s written request for reconveyance and all
reconveyancc fees, recording fees, or other fees and expenses owing to it by Borrower hereunder, Trustee
shall reconvey the Collateral, or so much of it as is then held under this Deed of Trust, without warranty to
the person-or-persons legally entitled to it. In the reconveyance, the grantee may be described as “the
person or persons. legally-entitled thereto,” and the recitals of any matters or facts shall be conclusive proof
of their truthfulness. “Neither Lender nor Trustee shall have any duty to determine the right of persons
claiming to be rightful grantees of any reconveyance.

5.15. Late Charge. 'If Borrower commits an Event of Default in the payment of an amount
due and payable under this Déed of Trust, a late charge as specified in and measured by the Note may be
charged by Lender for'the purpose-of defraying the extra administrative expenses incident to handling such
delinquent payment and the loss of the use of funds resulting from Borrower’s non-payment when due.
Such late charge shall be paid without prejudice to the rights of the holder of the Note to collect any other
amounts provided to be paid-théréynder. .~

5.16.  Subrogation. Eénder shall-be subrogated to the liens of all encumbrances, whether
released of record or not, that are dlscharged in whole or in part by Lender in accordance with thls Deed of
Trust or with the proceeds of the Loan.” ;

5.17. Notice of Change. Borrower shall give Lender prior written notice of any change in:
(i) the location of its place of business or its chief éxecutive office if it has more than one place of business;
(ii) the location of any of the Collateral, including the Books and Records; and (iii) Borrower’s name or
business structure. Unless approved by Lender in writing, all Collateral that consists of personal property
{other than the Books and Records) will be located at the Project and all Books and Records will be located
at Borrower’s place of business, or chief executive office if Borrower has more than one place of husiness.

ARTICLE 6...
DEFAULTS AND REMEDIES " ;'

6.1. Events of Default. The occurrence of any one or morc of the following shall constitute
an “Event of Defanlt”: -

6.1.1. Payment Default. Failure to make any"p'aymeil_t or-to perform an obligation to
pay money that arises under the Note or any of the other Loan Documents within‘fifteen (15) days after the
date on which such payment is due, except for obligations due on the Matunty Date of the Note, for which
there shall be no 15-day grace period; . .

6.1.2. Construction Defaults, Any of the fo]]owing relating to construction of the
Project: (i) The filing of any mechanic’s lien or any stop notice with respect. to the  Project that is not
bonded against or released upon Borrower’s discovery thereof and within thirty (30) ‘business, days after
filing; (i) Any material failure in the construction and completion of the Tmprovements to comply with:
(a) the Plans; (b) the Requirements, or (c) the terms of this Agreement, if such failtire is.not cured within
thirty (30) days after notice thereof by Lender, or, if such cure cannot be accomplished within such 30-day
period through the exercise of diligence, the failure by Borrower to promptly commence the requlred cure
and thereafter to continue the cure with due diligence until such default is totally cured, which must in any
event occur within ninety (90) days after such default; or (iii) Borrower’s failure to proceed with work on .
the Improvements in a diligent and workmanlike manner if such failure is not cured within fifteen (15) days L
after written notice thereof by Lender. s
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6.1.3. Unauthorized Transfer. A transfer, purported transfer, or change of ewnership
: *or control of Borrower in violation of Article 7.

6.1.4. Insolvency. Borrower or any trustee of Borrower or Guarantors: (i) files a
: pct:tmn in bankruptcy or for an arrangement, reorganization, or any other form of debtor relief; or such a
¢ petition is filed against Borrower or Guarantors or any trustee of Borrower or Guarantor and is not

“disrnissed within forty-five (45) days after the date of filing; (ii) commences any proceeding for dissolution
orliquidation or any such proceeding is commenced against Borrower or Guarantors and is not dismissed
within. forty-five .(45) days after the date of commencement; or (iii) makes an assignment of all or
substanually all ofits- assets for the benefit of its creditors.

_ 6.1.5. . Appointment of Receiver. A decree or order is entered for the appointment of
a trustee, receiver; or. hqmdator for Borrower or Guarantors or any of the Collateral, and such decree or
order is not vacated \_mthm forty-five (45) days after the date of entry.

-6.1.6. Money Judgment. A final judgment, order or decree for the paymentiaf money
shall be rendered agamst Borrower or any Guarantor, and Borrower or such Guarantor shall not satisfy and
pay the same or cause it-to .be discharged within 30 days from the entry thereof, or shall not appeal
therefrom and secure a stay of execution pending such appeal, or there is an attachment, execution, or other
judicial seizure of any portion of Borrower’s assets and such seizure is not discharged or bonded against to
Lender’s reasonable satisfaction w1thm thlrty (30) days.

6.1.7. Mlsrepresentatlon. _Any written representation or disclosure made th Lender
by Borrower proves to be materially false or misleading when made, whether or not that| written
representation or disclosure is contained herem ;

6.1.8. Security Impalred There is an uninsured casualty with respect to any matenal
portion of the Collateral and Borrower fails to.immiediately repair such damage, Borrower fails to satisfy
the conditions set forth in the Deed of Trust for the release of insurance proceeds or any condemnation
award, or, whether or not Lender has received and applied insurance proceeds or any condemnation award
to the Secured Obligations in accordance with the Deed of Trust, Lender reasonably determines that its
security is impaired by such casualty or condemnation and-Botrower fails to immediately deposit in
Borrower’s Account an amount determined by Lender as necessary to restore such security.

6.1.9. Defaults Under Agreeméﬂtg with Th“itft_l=Parties. Borrower defaults in the
petformance of any material covenant under any permitted financing related to the Project, or urider any
sales agreement, lease, or other instrument assigned to Lender as sécurity for the Loan.

6.1.10. Other Defaults Under Loan Documents. Borrower fails to perform gny other
covenant, agreement, or obligation under any of the Loan Documents, includitig the failure to provide any
reports required to be provided to Lender, if such default is not cured within thirty (30) days after written
notice thereof by Lender (or such other period as may otherwise be: spec1ﬁed herein or in the Loan
Document under which such default arises).

6.1.11. Default Under Related Loan Documents, An Eveh_t "df De__fault a$§deﬁned
under the Related Loan Documents oceurs. ' s

6.2 Rights and Remedies. At any time after the occurrencé. of a an Event of Default
hereunder, Lender and/or Trustee shall have all of the rights and remedies described below; in addition to
any other rights and remedies of Lender under the Loan Agreement, the other Loan- Documentq, or the
Related Loan Documents. To the fullest extent permitted by law, all of such rights and remedies shall be
cumulative and the exercise of any one or more of them shall not constitute an election of remedles o

6.2.1. Receiver. If an Event of Defauit shall have occurred and be contmmng, Lendcr"‘= .
may, as a matter of right and without regard to the then-current value of the Collateral or the interest .of

Bormower therein, upon ex parte application and without notice to Borrower of anyone clamnng undcr--’
Borrower, apply to any court having jurisdiction to appoint a receiver for the Collateral or any “portion

thereof, and Borrower hereby irmevocably consents to the appointment of a receiver upon such Bvént of i
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“ Default. Any such receiver shall have the usual powers and duties of receivers in like or similar cases and
-“all the powers and duties of Lender set forth in this Deed of Trust or any of the other Loan Documents.
"Employment by Lender shall not disqualify a person from serving as receiver.

. 6.2.2. Cure; Protection of Security. With or without notice, and without releasing

: _Borrower from any obligation hereunder, Lender may (but shall not be obligated to) cure any breach or

“default of Borrower and, if it chooses to do so in its sole discretion, make such advances and do any and alt
other things that it may in its sole discretion consider necessary and appropriate to protect its Collateral and
the' securlty of thls Deed of Trust.

_ 6 2.3. Entry. Lender, in person, by agent, or by court-appointed receiver, with or
without bringing any action or proceeding, may terminate Borrower’s right and license to collect the Rents,
Issues and Profits'and to administer the Leases, and enter, take possession of, complete construction on,
manage and operate, and lease or sell, all or any part of the Collateral, and may also do any and all other
things in connection with those actions that Lender may in its sole discretion consider necessary or
appropriate to protect the security of this Deed of Trust or that are otherwise permitted to be taken or
conducted by Lender under the. Loan Agreement. If Lender so requests, Borrower shall assemble any
Collateral that has beeh removed frorm the Project and make all of it available to Lender at the Project site.
The entering upon and taking possession of the Project, the collection of the Rents, Issues and Profits and
the application thereof as aforesaid, ‘of any of such acts, shall not cure or waive any default or notice of
default hereunder or invalidate ‘ariy other right or remedy that Lender may have in response to such default
or pursuant to such notice and, notwithstanding the continued possession of the Project or the ¢ollection,
receipt, and application of the Rents, Issues and Profits by Lender, Trustee, or Lender’s receiver or agent,
Trustee or Lender shall be entitled to exercise every right provided for in any of the Loan Documents or by
law upon the occurrence of any Event of Default.

6.2.4. Uniform Com!nerma_l__.Cm:le Remedies. With respect to all or any part of the
Collateral that constitutes personal property, Lender shall have all of, and may exercise any or all of, the
rights and remedies of a secured party under the Uniform Commercial Code in effect in the Project State.

6.2.5. Judicial Action. Lender may commence and maintain an action or actions in
any court of competent jurisdiction to foreclose this. insttument as a mortgage or to obtain specific
enforcement of the covenants of Borrower hereunder, and Borrower agrees that such covenants shall be
specifically enforceable by injunction or any other appropriate equitable remedy and that Borrower waives
the defense of laches and any applicable statute of limitations. If this Deed of Trust is foreclosed by
judicial action, and the Collateral sold at a foreclosure sale, the ‘purchaser may, during any redemption
period allowed, make such repairs or alterations on the Land as may be réasonably necessary for the proper
operation, care, preservation, protection and insuring thereof:: ‘Any-sumis so_paid together with interest
thereon from the time of such expenditure at the lesser of the default rate inder the Note, or the maximum
rate permitted by law, shall be added to and become a part of the amount required: to be paid for redemption
from such sale. In addition, Lender will be entitled to a judgment providing that, if the foreclosure sale
proceeds are insufficient to satisfy the judgment, execution may issue for.the deficiency:

6.2.6. Realization on Security. Lender may resort to and realize upon or waive the
security hereunder and any other security now or hereafter held by Lender in such order and manner as
Trustee and Lender or either of them may, in their sole discretion, determine; which resort to such security
may be taken concurrently or successively and in one or several consolidated ¢ or mdepen.dent 3ud1c1a1
actions or lawfully taken non-judicial proceedings, or both. :

6.2.7. Power of Sale. Lender may execute a written notice of sudh Eve'r'it' bf f)efault
and of its election to invoke this power of sale to cause all or part of the Collateral to be sold to satisfy the
Secured Obligations. Under this power of sale, Lender shall have the discretionary right to cause.some or.

all of the Collateral, including any Collateral property that constitutes personal property, to be sold or .

otherwise disposed of in any combination and in any manner permitted by applicable law.
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6.2.7.1 Sales of Personal Property. For purposes of this power of sale,
Lender may elect to treat as personal property any Collateral property that is intangible or that can
7 .-be severed from the Land or Iinprovements without causing structural damage. If it chooses to do
" -"so, Lender may dispose of any personal property separately from the sale of real property, in any
" manner permitted by the Uniform Commercial Code in effect in the Project State, including any
- public. or private sale, or in any manner permitted by any other applicable law. Lender shall have
no obligation to clean-up or otherwise prepare any such Collateral for sale. Any proceeds of any
b su__ch disposition shall not cure any Event of Default or reinstate any Secured Obligation.

S 6.2.7.2 Trustee’s Sales of Real Property or Mixed Collateral. Lender may
also choose to dispose of some or all of the Collateral that consists solely of real property in any
manner then permitted by applicable law. In its discretion, Lender may also or alternatively
choose to dispose of some or all of the Collateral in any combination consisting of both real and
personal property, together in one sale to be held in accordance with the law and procedures
applicable to real property, if and as permitted in the Project State. Borrower agrees that such a
sale of personal property constitutes a commercially reasonable sale of the personal property. For
purposes of this powei of sale, either a sale of real property alone, or a sale of both real and
personal property together, will sometimes be referred to as a “Trustee’s Sale”.

6.2.7.3 Trustee’s Sale Procedures. Before any Trustee’s Sale, Lender or
Trustee shall give and record suchnotice of default and election to sell as may then be required by
law. When all legally mandated time periods have elapsed, Trustee shall sell the property being
sold at a public auction to be held-at the time and place specified in the notice of sale, and Lender
may impose such terms and conditions of sale as are permitted or allowed by applicable law,
From time to time in accordancé with then applicable law, Trustee may, and in any event at
Lender’s request shall, continue any Trustee’s Sale by public announcement at the time and place
scheduled for that sale, or may, inv'its discietion, give a new notice of sale. Also, Lender may from
time to time discontinue or rescind any notice of default or notice of sale before any Trustee’s Sale
as provided above, by executing and delivering to Trustee a written notice of such discontinuance
or rescission. The exercise by Lender of such right of rescission shall not constitute a waiver of
any breach or default then existing or subsequently occurring, or impair the right of Lender to
execute and deliver to Trustee, as above provided, other declarations or notices of default to
satisfy the Secured Obligations, nor otherwise. affect.any provision, covenant, or conditian of any
Loan Document or Related Loan Documents, ‘or any of the nghts obligations, or remedies of
Trustee or Lender hereunder or thereunder. .

6.2.7.4 Bidding at Trustee’s Salé; At any. Trtistee s Sale, Trustee shall sell to
the highest bidder at public auction for cash in lawful money of the United States, unless other
terms and conditions of sale are prescribed by Lender in accordance with and as permitted by
applicable law. Any person, including, without limitation, Borfower or Lender, may purchase at
such sale, and Borrower hereby covenants to warrant and defend the title of such purchaser or
purchasers. Trustee shall execute and deliver to the purchaser(s) at such.sale a deed or deeds
conveying the property being sold without any covenant or warranty whatsoever, express or
implied. The recitals in any such deed of any matters or facts, including any facts bearing upon
the regularity or validity of any Trustee’s Sale, shall be conclusive proof of theif truthfulness

6.2.8. Single or Multiple Foreclosure Sales. If the Collateral consists of more than
one lot, parcel or item of property, Lender may: (i) designate the order in which the’ lots; parcels and/or
items shall be sold or disposed of or offered for sale or disposition; and (ii) elect to dispose 'of the lots,
parcels and/or items through a single consolidated sale or disposition to be held or made under the power of
sale granted herein, or in connection with judicial proceedings, or by virtue of a judgment and decree of -
foreclosure and sale; or through two or more such sales or dispositions, each of which may be'separately”
noticed if so elected by Lender and permitted by applicable law; or in any other manner Lender may deem~
to be in its best interests {any such sale or disposition, a “Foreclosure Sale”). If it chooses to have more
than one Foreclosure Sale, Lender at its option may cause the Foreclosure Sales to be held simultanéously.
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" or'successively, on the same day, or on such different days and at such different times and places and in
“such order as it may deem to be in its best interests, all as may be permitted under applicable law. No
Foreclosure Sale shall terminate or affect the lien of this Deed of Trust on any part of the Collateral that has
‘notbeen sold until all of the Secured Obligations have been paid in full.

. 6.2.9. Releases, Extensions, Modification and Additional Security, Without
'affectmg the 11ab1]1ty of any person for payment of any of the Secured Obligations, Lender may make any
agreement or take any action extending the maturity or otherwise altering the terms or increasing the
amount of any of the Secured Obligations, and accept additional security or release all or a portion of the
Collateral and/‘ or other security for the Secured Obligations.

62 10..- Acceleration Not Required. Lender may take any of the actions permitted
under Sections 6.2.1 and/or 6.2.3 regardless of the adequacy of the security for the Secured Obligations, or
whether any or all of the Secured Obligations have been declared to be immediately due and payable, or
whether notice of dcfault and election to sell has been given under this Deed of Trust,

6.3. Payment of Costs, Expenses, and Attorneys’ Fees. All costs and expenses reasonably
incurred by Trustee and Lender. in enforcing the remedies available to them hereunder or otherwise
protecting the Collateral or other rights ‘or interests of Lender (including, without limitation, court costs and
attorneys’ fees, whether incurred in litigation or not, expenses for evidence of title, appraisals and surveys
and trustees’ fees, and costs.and fees relating to any bankruptcy, reorganization, or insolvency proceeding)
shall constitute an additional obligation of Borrower to Lender. Borrower shall immediately reimburse
Lender and Trustee for all costs ahd-expenses that Lender or Trustee may incur by reason of, or arising out
of, or in connection with: (a) any Default; (b) any action or proceeding in which Lender or Trustee may
appear or commence to protect, préserve;.éxercise or enforce their rights, remedies or security interests
under this Deed of Trust, or under any document or‘instrument evidencing the Secured Obligations secured
by this Deed of Trust, or which otherwise relates to the Project, including all appeals therefrom; (c) the
performance of any act authorized or permitted hereunder; and (d) the exercise of any other rights or
remedies under this Deed of Trust, or under any document or instrument evidencing the ;Secured
Obligations secured by this Deed of Trust, or otherwise relating, to the protection of Lender’s or Trustee’s
rights and interest hereunder or under any document or-instrurnent evidencing the Secured Obligations
secured hereby, whether or not a suit or proceeding is instituted. - Such costs and expenses shall include
without limitation the fees, charges and expenses of attorneys, engineers, accountants, appraisers, expert
witnesses, consultants and other professional assistants and .adyisors, costs and expenses of searching
records, examining title and determining rights in, title to, or the value of, the Project, or the boundaries
thereof, including but not limited to title company charges, title insurance premiums, survey costs,
publication costs, and other charges incident thereto, all whether or not a ‘suit or proceeding is instituted.
Botrower agrees to and shall pay, immediately and without demand, all sums so expended by Lender or
Trustee, together with interest from the date of expenditure, at the hlghest legal interest rate then payable
under the Loan Documents, all of which sums plus interest shall constitute additional Secured Obligations
secured by this Deed of Trust. :

6.4. Remedies Not Exclusive. Trustee and/or Lender shall bé entit‘led to enforce the payment
and performance of any Secured Obligations and to exercise any and all rights and powers ainder this Deed
of Trust, any other Loan Document, or any Related Loan Document, notwithstaxidh:g’ the fact that some or
all of the Secured Obligations may now or hereafter be otherwise secured. Trustee and/or Lénder shall be
entitled to enforce all such rights concurrently or separately, in such order and mannet as they or either of
them may in their absolute discretion determine. No remedy is intended to be exclusive of any: other
remedy, but each shall be cumulative and in addition to the others, to the fullest extent permitted by law. .

ARTICLE 7.
ASSIGNMENT

7.1. No Assignment or Encumbrance by Borrower Without Lender’s Consent Bom)wer
acknowledges and agrees that the Secured Obligations are personal to Borrower and that the 1dent1ty of / /
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* Borrower and its partners and employees, and of any guarantors, and the relationship between Borrower
~‘and Lender, Borrower’s creditworthiness, business expertise, financial condition, and continued control of
‘the Collateral were material inducements upon which Lender relied in arranging the Secured Obligations.
_’Accordmgly, Borrower shall not, without Lender’s prior written consent or as otherwise expressly
' permitted in this Agreement: (i) sell, convey, assign, encumber, or otherwise transfer any of its right, title,

“-ot interest in and to the Collateral or any other Project asset, whether such transfer or encumbrance is
voluntary or by operation of law, other than as specifically permitted under the Loan Documents, (ii) sell,
assign, or transfer its interest as borrower under the Secured Obligations, or (iii) transfer any stock or other
ownership interest. that would cause a material change in the control of Borrower (excluding, however,
transfers of the iriterests of limited partners or non-managing members of Borrower if such transfers do not
materially diminish the powers of the general partner or manager of Borrower or otherwise cause a material
change in the rights to manage and control Borrower). Any attempted assignment without such prior
written consent shall be null .and void, and of no effect, and shall also constitute, at Lender’s option, an
Event of Default by Borrower under this Agreement.

7.2. Condltlons to Approval of Assignment. As a condition of approving any agsignment,
Lender may impose such requiréments and conditions as it determines are appropriate in its sole discretion,
including but not limited to the requirement that Borrower and the assuming party pay, in advance, any and
all reasonable costs and expenses, inciuding reasonable attorney’s and accountant’s fees, incurred by the
Lender in connection therewith. No approval of any assignment shall cause a release of Borrower from any
liability under the Loan Documeuts w1thout Lender’s prior written consent, which consent may be withheld
in Lender’s sote discretion. -

7.3. Loan Due upoin Prohlblted Transfer or Encumbrance. Upon any transfer,
assignment, or encumbrance, as described in-Section 7.1 for which Lender’s written approval is required
but has not been obtained, the entire outstandmg balance owing under the Note, including -principal,
accrued interest, and any other amounts owing under the Loan Documents shall becorme due and payable at
Lender’s option, without any requirement fot notice or demand, and Lender may pursue any remedies
granted to it under this Deed of Trust or any of the other Loan Documents

74. Assignment and Partlclpatlon by Lender Lender shall have the right, at any time and
from time to time and upon notice to Borrower, to assign or sell the Secured Obligations, and/or any one or
more participations in the Secured Obligations, or to ‘include such obligations in a securitized pool of
indebtedness, accompanied by an assignment and/or delegation of any-or all related rights or obligations of
Lender under the Loan Documents, without the need for any 'fomi of consent from Borrower.

ARTICLE 8. -,
MISCELLANEOUS PROVISIONS s

8.1. Additional Provisions. The Loan Documents fully. state a]l of the terms and conditions
of the parties’ agreement regarding the matters mentioned in or incidental to this'Deed of Trust. The Loan
Documents also grant further rights to Lender and contain further agreements and affirmative and negative
covenants by Borrower that apply to this Deed of Trust and to the Collateral.

8.2. Limitation on Interest and Charges. Borrower agrees to a.n ef_fecﬁvé rate of interest
that is the rate provided for in the Note, plus any additional rate of interest resulting froin any other charges
in the nature of interest paid or to be paid by or on behalf of Borrower, or any benefit received or to be
received by Lender, in connection with the Secured Obligations. The interest, fees and chatges tinder the
Loan Documents shall not exceed the maximum amounts permitted by any applicable law. If any such
interest, fee or charge exceeds the maximum, the interest, fee or charge shall be reduced by the excess and
any excess amounts already collected from Borrower shall be refunded. Lender may refund such excess.
either by treating the excess as a prepayment of principal under the Note or by making a direct payment to
Borrower. The provisions of this paragraph shall control over any inconsistent provision in the Loan -
Documents. e
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. 83, Permitted Contests. Borrower may contest or object in good faith to the amount or
~“validity of any tax, assessment, claim, demand, levy, lien, encumbrance, charge or notice of noncompliance
‘asserted by a third party (collectively, “Claim*), but only in accordance with the following conditions:
/(i) Borrower shall first give written notice to Lender and deposit with Lender a bond or other security
_ satisfactory to Lender in such amount as Lender shall reasonably require, up to 150% of the amount of the
--Claim or other sum in controversy, and shall have demonstrated to Lender’s reasonable satisfaction that no
portion of the Collateral will be sold to satisfy the Claim prior to final resolution; (ii) Borrower shall
promptly and diligently proceed to cause the Claim to be settled and discharged in a manner not prejudicial
to Lendér or its tights hereunder; (iii) if Borrower shall fail to proceed diligently to discharge the Claim,
then, in addition to any other right or remedy of Lender, Lender may, but shall not be obligated to,
discharge: the samie, by _paying the amount claimed to be due, or by depositing in court a bond or the
amount claimed of otherwise giving security for such Claim, or in such manner as is or may be prescribed
by law, at Borrower’s. expense (iv) Lender may employ an attorney or attorneys to protect its rights
hereunder, and ‘in $uch event, Borrower shall pay Lender the attormeys’ fees and expenses mcurred by
Lender, whether or not an.actibon is actually commenced against Borrower by reason of any default
hereunder; and (v) Borrower shall have provided such good and sufficient undertaking as may be required
or permitted by law to accomphsh a stay of any legal proceedings then pending in connection with the
Claim.

8.4. Cooperatmn Borrower shall, upon request, cooperate with Lender or Trustee to correct
any defect, error or omission-that may be discovered in the contents of this Deed of Trust or in the
execution or acknowledgment hereof and will-execute, acknowledge, and deliver such further instraments
and take such further actions as may bé reasonably requested by Lender or Trustee to carry out more
effectively the purposes of this Deed-of Trust. -

8.5. Obligations of Borrower;' J oint’ :md Several. If more than one person has executed this
Deed of Trust as Borrower, the obligations'of al_l_ siich persons hereunder shall be joint and several.

8.6. Severability. If any term of this Deed of Trust, or the application thercof to any person
or circumstances, shall, to any extent, be invalid, void or unenforceable, the remainder of this Deed of
Trust, or the application of such term to persons or circumstances other than those as to which it is invalid,
void or unenforceable, shall not be affected thereby, and each term of this Deed of Trust shall be valid and
enforceable to the fullest extent permitted by law. If'the lien of this Deed of Trust is invalid, void or
unenforceable as to any part of the Secured Obligations; or if the lien is invalid, void or unenforceable as to
any part of the Collateral, the unsecured or partially secured pottion: of such indebtedness shall be
completely paid prior to the payment of the remaining and secured or ‘partially secured portion of such
Secured Obligations, and all payments made on such Secured Obligations, shall be considered to have been
first paid on and applied to the full payment of that portion of such mdebtedness that is not secured or fully
secured by the lien of this Deed of Trust,

8.7. No Waiver or Cure, No waiver or delay or omission’ in the eixercise or enforcement by
Lender of any of its rights or remedies hereunder or under any of the other Loan Documents shall be
considered a waiver of any subsequent application of, or right to enforce, such right or remedy, or of the
right to enforce any other right or remedy of Lender in another instance.: Furthermere; no waiver of
Lender’s rights or remedies in one or more instances shall establish a course of dealing or other agreement
that will bind Lender or prohibit Lender from enforcing the terms of this Deed of Trust or any other Loan
Document in another instance. . :

8.8. Additional Security. If Lender at any time holds additional secunty for any- of the
Secured Obligations, all such security shall be taken, considered, and held as cumulative, and Lender may
enforce the sale thereof or otherwise realize upon the same, at its option, either before or concurrently’ w1th_
the exercise of any of its rights or remedies hereunder or after a sale is made hereunder. The-taking of .*

additional security, the execution of partial releases of the security, or any extension of the time of payment .
of the Secured Obligations shall not diminish the force, effect, or lien of this Deed of Trust and shall not .. :

affect or impair the liability of any maker, surety, or endorser for the payment of any such indebtedness. .-~
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8.9, Imposition of Tax. For purposes of this Section, “Tax” shall mean: (a) a specific tax on

g ':deeds of trust or on all or any part of the indebtedness secured by a deed of trust; or (b) a specific tax on the
“owner.of the Collateral covered by a deed of trust which the taxpayer is authorized or required to deduct
/from payments on the deed of trust; or (c) a tax on property covered by a deed of trust chargeable against a

beneficiary or trustee under the deed of trust or the holder of the note secured by the deed of trust; or (d) a

.'--'speciﬁc tax (other than an income tax or a gross receipts tax) on all or any portion of the obligations

secured hereby or on payments of principal and interest made by a grantor under a deed of trust. If any Tax
is enacted subsequent to the date of this Deed of Trust, enactment of the Tax shall constitute an Event of
Default, and’ Lender may exercise any or all of the remedies available to it upon the occurrence of any
Event of Default, unless the following conditions are met: (i) Borrower may lawfully pay the Tax without
causing any resulting ‘economic disadvantage or increase of tax to Lender or Trustee; and (ii} Borrower
pays the Tax (incliding any tax on the payment made) within thirty (30) days after notice from Lender that
the tax law has been enacted.

8.10. No Offset. -Borrower’s obligation to timely pay and perform all obligations under the
Note, this Deed of Trust, and-the other Loan Documents shall be absolute and unconditional and shall not
be affected by any event or circumstance; including without limitation any setoff, counterclaim, abatement,
suspension, recoupment, deduction, defense or any other right that Borrower or any guarantor may have or
claim against Lender or any other perscn or entity. The foregoing shall not constitute a waiver of any claim
or demand which Borrower or.any guarantor may have in damages or otherwise against Lender or any
other person or entity; provided that Borrower shall maintain a separate action thereon.

8.11. Accommodations _to_. Suc_c_e_ssors. The liability of the original Borrower shall not be
released or changed if Lender grants.any successor in interest to Borrower any extension of time for
payment, or modification of the terms of paymient, of any Secured Obligation. Lender shall not be required
to comply with any demand by the original Borrower that Lender refuse to grant such an extension or
modification to, or commence proceedings against, any such successor in interest.

8.12. Amendments. This Deed"of Trust cannot be waived, changed, discharged or terminated
orally, but only by an instrument in writing signed by the party agamst whom enforcement of any waiver,
change, discharge or termination is sought.

8.13.  Successors in Interest. Subject to the limitetions on transfer contained in the Loan
Documents, the terms, covenants, and conditions herem contained shall be binding upon and inure to the
benefit of the heirs, legatees, devisees, administrators, executors -successors and assigns of the parties
hereto. -

8.14. Modification and Extensions. References”to the No'fe “the Loan Agreement, the Loan
Documents and the Related Loan Documents in this document- shall be deemed to include all
modifications, extensions, and renewals thereof, :

8.15. Applicable Law. The provisions of this Deed of Trust shall be governed by and
construed in accordance with the laws of the Project State, without regard to the choice of law rules of the
Project State and except to the extent that federal laws preerpt the laws of the Pro;ect State

8.16. Merger. No merger shall occur as a result of Lender’s acqulrmg any other estate in or
any other lien on the Collateral unless Lender consents to a merger in writing, - -

8.17. Notice. All notices required or permitted under the Loan Documents shalI be in- writing,
effective upon delivery, and shall be: (i) delivered in person, (ii) sent by recognized courier or overnight
delivery service, or (iii) sent by certified mail, postage prepaid, with return receipt requested, (such mailing
to be deemed teceived on the sooner of actual receipt or three (3) days after mailing) to’ the’ appropriate
party at its address set forth above. Any party may designate in writing different mailing addresses or".

persons to which or to whom such notices or demands are thereafter to be addressed, but such change of ..

address or change of party to be addressed notices shall be effective only upon actual receipt.
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8.18. Waiver of Marshaling. Borrower waives all rights, legal and equitable, it may now or
: hereaﬁer have to require marshaling of assets or to require upon foreclosure sales of assets in a particular
"prder Each successor and assign of Borrower, including any holder of a lien subordinate to this Deed of
Trust, by acceptance of its interest or lien agrees that it shall be bound by the above waiver, as if it had
/ given the walver itself.

S 8 19 . Waiver Of Jury Trial. LENDER AND BORROWER EACH HEREBY WAIVE,
TO THE FULLEST EXTENT PERMITTED BY APPLICABLE LAW, THE RIGHT TO A TRIAL
BY-JURY IN ANY ACTION OR PROCEEDING BASED UPON, OR RELATED TO, THE
SUBJECT MATTER OF THIS DEED OF TRUST. THIS WAIVER IS KNOWINGLY,
INTENTIONALLY,. AND VOLUNTARILY MADE BY LENDER AND BORROWER, AND
LENDER AND BORROWER ACKNOWLEDGE THAT NO PERSON ACTING ON BEHALF OF
THE OTHER PARTY TQ THIS NOTE HAS MADE ANY REPRESENTATIONS OF FACT TO
INDUCE THIS ‘WAIVER-OF TRIAL BY JURY OR IN ANY WAY TO MODIFY OR NULLIFY
ITS EFFECT. LENDER AND BORROWER FURTHER ACKNOWLEDGE THAT THEY HAVE
BEEN REPEESENTED (OR'HAVE HAD THE OPPORTUNITY TO BE REPRESENTED) IN THE
SIGNING OF THIS DEED OF .TRUST AND IN THE MAKING OF THIS WAIVER BY
INDEPENDENT LEGAL COUNSEL, SELECTED OF THEIR OWN FREE WILL, AND THAT
THEY HAVE HAD THE OPPORTUNITY TO DISCUSS THIS WAIVER WITH COUNSEL.

R T 1mzﬂfwﬂgmmmnwummmmmm“
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8.20 Oral Agreements Notice.

: = ORAL AGREEMENTS OR ORAL COMMITMENTS TO LOAN MONEY, EXTEND
.'CREDIT OR TO FORBEAR FROM ENFORCING REPAYMENT OF A DEBT ARE NOT
_ ENFORCEABLE UNDER WASHINGTON LAW,

IN WITNESS WHEREQF, Borrowers have executed this Deed of Trust, Security Agreement, and
Fixture Filing as the Grantors/Trustors hereunder, and as Debtors under the Uniform Commercial Code, as

of the date st forth above.

_ Grantors/Trustors/Debtors/Borrowers:  RURAL OLYMPIC VIEW PROPERTY, LLC,
L R a Washington limited liability company

Its Managet and Member

KABALO HEIGHTS, L.L.C,,
a Washington limited liability company

Its Manager

Corictn Do Tt (1)L o 16571600 WIMWﬂiﬁﬂﬂﬂmmm
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.:.STATE OF WASHINGTON

'.___COUNTY OF, ng

. On this day personally appeared before me Donald H. Leavitt, to me known to be the Manager and
a Member of RURAL OLYMPIC VIEW PROPERTY, LLC., the Washington limited liability company
that executed the foregoing instrument, and acknowledged such instrument to be the free and voluntary act
and deed. of siuch company, for the uses and purposes therein mentioned, and on oath stated that he was
duly authorized to: execute such instrument.

GIVEN UNDER 1;4;; ‘HAND AND QFFICIAL SEAL thls,g day of August , 2002.

58.

RN SACTIREP S /A
SAT A -
§orel “C% T eabelie.  Haome/ B
R Printed Name W17 (i) —
gh: e ks NOTARY PUBLIC in and for the State ofWaslhjmgton
o, PUBLIG e d residing at_ Sgffee) (40 , /-
".,7,»'-.‘{4/515.1??-'6@:" My Commission Expires q‘.we 5, 200\/
" ----- y a ¥ _‘i‘
""o OF WAS\‘\\::‘?‘
STATE OF WASHINGHON™

w s_s'.'.
COUNTY OF :

On this day personally appeared 'befo_re me DONALD H. LEAVITT, to me known to be the
MANAGER of KABALO HEIGHTS L.L.C,, the Washington. limited liability company that executed the
foregoing instrument, and acknowledged such instrument tobe the free and voluntary act and deed of such
limited liability company, for the uses and purposes theréin- mentloned and on oath stated that he was duly
authorized to execute such instrument.

Lot}
GIVEN UNDER MY HAND AND OFFICIAL SEAL ﬂnsefl 27 _ day of August, 2002.

“nlun.,,

SRR g, Teobella. H@m e/
& Qoo E*.o'.f%"‘._ PrmtedNamé)’] { (DA
OTAR, % % 7 :
Y + : NOTARY PUBLIC in and for the State of ,

* S residing at Belleyt '
§ My Commission Expires \fo{ 72 é A .‘.’J 209“{

T
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EXHIBIT “A”

DESCRIPTION OF PROPERTY

e '_..'L'o'is 1, 3, 4, 8, 14, 18, 19, and 20, *Plat of Kabalo Heights”, according to the plat thereof
recorded May 25, 2000, under Auditor’s File No. 200005250077, records of Skagit
County, Washington.

'.,'_'S'itti'a_tﬁ-i;i:thc County of Skagit, State of Washington.
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THIRD PARTY GRANTOR RIDER

TO DEED OF TRUST
- Dated: August 26, 2002
' Grantors: KABALO HEIGHTS, L.L.C., a Washington limited liability company

(“Property Owner™)

RURAL OLYMPIC VIEW PROPERTY, LLC,
a Washington limited liability company (“Obligor”)

Trustee: -~ PSM FINANCIAL MANAGEMENT CORP.

Benefi'_(.:iai"y.:"-_ . KEYBANK NATIONAL ASSOCIATION (“Beneficiary” or
' MLender”)

THIS RIDER is- mcorporated into and modifies that certain Construction Deed of Trust,
Security Agreement,, Asmgmnent of Leases and Rents, and Fixture Filing (“Deed of Trust™) dated
as set forth above and made by Gtantors in favor of Lender. To the extent the provisions of this
Rider are inconsistent with provisions in the Deed of Trust, the provisions of this Rider shall
prevail. Capitalized terms.used in this Rider and not defined herein shall have the same meaning
given them in the Deed of Trust.” .~

The Deed of Trust secures Obligor’s obligations under the Loan Documents, among other
Secured Obligations, and is executed as. additional consideration for Lender’s agreement to extend
the Loan. Property Owner is executing the Deed of Trust as a grantor in consideration for certain
benefits to be derived by Property Owner as an affiliate of Borrower from the extension of the
Loan and Obligor and Property Owner agree as follows:

1. Obligations Under Deed ‘of Trust. The Note and related Loan Documents are
executed by Obligor and not by Property Owner and ‘all references in the Deed of Trust to
Borrower and Borrower’s obligations to Lender in-describing such obligations are intended to
reference Obligor only and not include Property Owner. ‘Conversely, Property Owner and not
Obligor holds fee title to the Property and all references to Borrower as owner of the Property are
intended to reference Property Owner and not include Obligor: For all other purposes, however,
the term Borrower as used in the Deed of Trust shall included both .Obligor and Property Owner,
and Obligor shall be fully obligated to Lender for all obhganons a.nsmg under the Deed of Trust as
though it were the owner of the Property.

2. Modification of Loan Documents. At any tii"ﬁé a_nd in -such-manner and on such
terms as it considers desirable, and with or without notice to Property Owner, Lender may amend,
modify, compromise, accelerate, extend, change the time or manmer for payment, increase or
reduce the rate of interest, release or add borrowers, guarantors, or.Obligor, dccept additional or
substituted security, or release or subordinate any security for, the Secured Obligations.

3. Waivers. Property Owner waives any right to require Lender to proceed against
Obligor or any other person or entity, or to proceed against or exhaust any otheér security held by it
at any time, or to pursue any other remedy available to it; Property Owner agrees that Lender shall
not be obligated to resort to any other security (including security given by. Obhgor) in_any
particular order, even if such action impairs or destroys any subrogation rights of Property Owner_
and/or any right of Property Owner to proceed against Obligor for reimbursement.

4. Representations of Property Owner. Property Owner represents and”\'v;n'a;nts'to -
Lender that it will derive material financial benefits from Obligor’s financing arrangements with .

Lender and that the relationship between Property Owner and Obligor is such that Property 'Ov'm_er'
has access to all relevant facts and information concerning the Secured Obligations and agreesthat .

Lender has no duty or obligation to informm Property - ~-- +n any way about Obligor, the”

e U
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Property, or the Secured Obligations. Property Owner shall be solely and fully responsible for
" ’keeping informed of Obligor’s financial condition and all circumstances that might affect the
"/ Property and Property Owners’ obligations hereunder.

- & Limited Recourse Against Property Owner. Property Owner’s obligations and
" liability under the Deed of Trust are limited to Property Owner’s interest in the Property, and

“Property: Owner shall have no personal liability to Lender by reason of Property Owner's
executmn cf thlS Deed of Trust.

L 6 . Release Provisions. Lender shall release individual separatcly conveyable lots
from the lien of this Deed of Trust only in accordance with the release provisions set forth in the
Loan: Documf_:nts as amended contemporaneously herewith.

7. - Second Lien. Notwithstanding the first lien language of the Deed of Trust, until
Lender’s existing: dequisition and development loan to Property Owner secured by the Property
{the “Kabalo’ Loan”)"has been paid in full, the Deed of Trust shall constitute a second lien against
the Property, subordinate only to the deed of trust securing the Kabalo Loan.

GRANTORS:

Property Owner:

KABALO HEIGHTS, LLC,, .~
a Washington limited liability company .

=

p

Donald H. Leavitt
Its Manager

Obligor:
RURAL OLYMPIC VIEW PROPERTY LLC,:

Its Manager and Member

Third Party Granfor Rider —
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