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LEASEHOLD DEED OF TRUST, ASSIGNMENTOFRENTS

SECURITY AGREEMENT AND FIXTURE F]L]NG

THIS LEASEHOLD DEED OF TRUST, ASSIGNMENT OF RENTS SECURITY
AGREEMENT AND FIXTURE FILING (the "Instrument") is dated as of May 26, 2000, and
is made by HAGGEN, INC., a Washington corporation, as grantor, whose' address is. 221 1
Rimland, Bellingham, Washmgton 98226 ("Borrower"), to CHICAGO TITLE INSH JRANCE
COMPANY, as trustee, whose address is 1800 Columbia Center, 701 Fifth Avenue Seattle
Washington 98104, as trustee, (the "Trustee"), for the benefit of U.S. BANK NATIONAL_
ASSOCIATION, as agent (in such capacity, herein called the "Secured Party") for and". -~
representative of the financial institutions ("Lenders") party to that certain first amended and '
restated credit agreement dated as of September 21, 1998 (as heretofore and hereaﬁer :
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among Borrower, Agent and Lenders. The address of Secured Party is 1420 Flfth Avenue
Eleverith Floor, Seattle, Washington 98101. Unless otherwise stated, words and phrases with

‘initial capitalized letters not defined herein shall have the meanings ascrlbed thereto in the
Credrt Agreement

-»PORTIONS OF THE COLLATERAL ARE GOODS WHICH ARE OR ARE
TO BECOME AFFIXED TO OR FIXTURES ON THE LAND DESCRIBED
IN OR REFERRED TO IN EXHIBIT A HERETO. THIS FINANCING
STATEMENT IS TO BE FILED FOR RECORD OR RECORDED, AMONG
OTHER PLACES, IN THE REAL ESTATE RECORDS OF EACH
COUNTY IN ; VHICH SAID LAND OR ANY PORTION THEREOF IS
LOCATED. - e

BRIAR DEVELOPME{ COMPANY IS THE OWNER OF RECORD INTEREST IN
THE REAL ESTATE C.NCERNED

All of the property descnbed under paragraphs 1 through 12 below is herein
collectively called the "Collateral™: . -

1. All right, title and 1nterest of Borrower in and to each leasehold estate
(individually, a "Subject Leasehold Estate" and collectively, the "Subject Leasehold Estates")
created pursuant to the lease or leases more particularly described in EXHIBIT B attached
hereto and by this reference incorporated herein (such lease or leases, together with any
amendments, modifications, extensions, renewals or substitutions therefore, are referred to
herein individually, as the "Subject Lease" and collecttvely as the "Subject Leases"), or
otherwise, and affecting all or the portions indicated in EXHIBIT B of that certain real
property more particularly described in EXHIBIT A attached hereto and by this reference
incorporated herein (the "Land"); 2 o

2. All of Borrower's right, title and interest mandto any ﬁ‘nd all buildings
not limited to, those attachments, appliances, equipment, maehtnery and other articles which
are attached to said buildings, constructions and improvements (collectlvely, the
"Improvements"; the Improvements and the Land are collectively referred to herein as the
"Premises"), all of which shall be deemed and construed to be a part of the realty;' :

3. All right, title and interest of Borrower in and to all of the ttems "”’corporated
as part of or attributed or affixed to any of the Premises or other real property included i inthe
Collateral or any other interest of Borrower, whether now owned or hereafter acqulred m, to
or relating to the Premises or such other real property, in such a manner that such 1tems
constitute real property under the law of the state where the property is situate; . .

4. All personal property, including, without limitation, all supplres equlpment
tools, furniture, furnishings, fixtures, machinery and construction materials which Borrower

— MIERERmEmn @H

Kathy Hill, Skaglt COuntyt&udlt r.
7/25/2000 Page 2 0of 37 ’4 00 40PM




i _\_,_,tznow'or hereafter owns or in which Borrower now or hereafter acquires an interest or right
" _and which are now or hereafter located on or affixed to the Premises or used or useful in the

_eperatlon, use or occupancy thereof (including, without limitation, in connection with the
grocery. busmess conducted thereon by or on behalf of Borrower) or the construction of any
unprovements thereon and which are or may hereafter become fixtures, and all equipment
related to any of the foregomg, all racking and shelving systems, all heating, lighting,
plumbmg, ventllatmg, air conditioning, refrigerating, incinerating and/or compacting plants,

~ systems, fixtures and equipment, elevators, escalators, stoves, ranges, vacuum, window-
washing and other cleaning and building service systems, call systems, sprinkler systems and
other fire prevention and extmgmshmg apparatus and materials, motors, machinery, pipes,
ducts, conduits, dynamos engines, compressors, generators, boilers, stokers, furnaces, pumps,
tanks, appliances and garbage and pest control systems, but excluding such property that is
not owned by Borrower, but rather is leased to Borrower by any other person or entity '
(collectively, the "letures") i

5. All rents tssues proﬁts royaltxes -income and other benefits (collectively, the
"Rents") derived by Borrower from the. Premises or any other portion of the Collateral or
from any leases, subleases or hcenses of, or any concessions, franchises or similar agreements
with respect to, the Premises or any . other portion of the Collateral, whether now or hereafter
existing (which together with any arnend;ner}ts modifications, extensions, renewals or
substitutions thereto or therefor are collectively referred to as the "Leases"), and all right, title
and interest of Borrower as lessor in and to the Subject Leases (Borrower Lessor), or subject
to the rights, powers and authorities hereinafter gtven to Secured Party and Borrower as set
forth in Article III AR

6. All rights, titles, interests, estates or other clalms both in law and in equity,
which Borrower now has or may hereafter acquire in the Premrses or in and to any greater
estate in the Premises; i/

7. All easements, rights-of-way and rights now owned or hereafter acquired by
Borrower used in connection with the foregoing described Collateral or as a means of access
thereto, including, without limiting the generality of the foregomg, all rrghts pursuant to any
trackage agreement and all rights to the nonexclusive use of common drive entries, and all
tenements, hereditaments and appurtenances thereof and thereto, and all water and water
rights (whether riparian, appropriative, ground water, drilling rights, well nghts ‘water
development rights or otherwise, and whether or not appurtenant) and shares" of stock
evidencing the same;

8. All leasehold estates, nghts titles and interests of Borrower as lessee in and to
all leases, subleases, licenses, concessions, franchises or similar agreements covenng the
Premises, or any portion thereof, now or hereafter existing or entered into (which, together
with any amendments, modlﬁcatlons extensions, renewals or substitutions, are collectlvely “
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not be limited to, the Subject Leases, and all right, title and interest of Borrower thereunder,
mcludmg, without limitation, all cash or security deposits, advance rentals, refunds and

‘_(depos1ts or payments of similar nature;

S 9. Al right, title and interest now owned or hereafter acquired by Borrower in
and to any. land lying within the right-of-way of any street, open or proposed, adjoining the
Premises, and any and all sidewalks, alleys and strips and gores of land adjacent to or used in
~connection wrth the Prermses

10. All nghts and interests of Borrower in, to and under all plans specifications,
maps, surveys; studles reports permits, licenses, architectural, engineering and construction
contracts, books of account; insurance policies and other documents, of whatever kind or
character, whether now or hereafter existing, relating to use, construction upon, occupancy, -
leasing, sale or operatlon of the Premlses

11. Allof the estate mterest right, title, other claim or demand, both in law and in
equity, and except as otherwise provrded herein, claims or demands with respect to the
proceeds of i insurance in eﬂ'ect w1th respect thereto which Borrower now has or may
prov1ded herein, other proceeds from sale or dlsposmon of the Collateral which Borrower
now has or may hereafter acquire and _awards made for any damages relating to the Collateral
or for the taking by eminent domain, or by any proceeding or purchase in lieu thereof, of the
whole or any part of the Collateral, including, without limitation, any award resulting from a
change of grade of streets and any award for severance damages and

12. Al existing and future correctrons modlﬁcatlons supplements or amendments
to, or renewals, extensions or ratification of, or replacements or substitutions for, or
accessions, additions or attachments to, or proceeds of any of the foregoing, and all privileges
and appurtenances thereunto belonging.

IN CONSIDERATION of the extension of credit‘ byLenders to Borrower, and, for

acknowledged Borrower hereby irrevocably

A. Grants, bargains, sells, mortgages, assigns, transfers conveys pledges and sets
over to Trustee, with power of sale in trust for the benefit of Secured Party for the benefit of
Lenders, those portions of the Collateral that constitute real property (mcludmg, wrthout
limitation, the Land and Improvements) under the laws of the state wherein located (the "RP
Collateral"), but subject to the rights of Secured Party under the assignment made in 5
paragraph C below, TO HAVE AND TO HOLD the RP Collateral, by Trustee and 1ts e
successors and assigns forever, in trust, subject to all of the terms, conditions, covenants and
agreements herein set forth, for the security and benefit of Secured Party and Lenders and - -
their respective successors and assigns as holders of the Secured Instruments (as heremaﬁer 4
defined) or any other Secured Obligations (as hereinafter defined); and s s
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- B. Grants a security interest to Secured Party for the benefit of Lenders in those
;,;;-*"’;.a..portlons of the Collateral that either are letures or are not RP Collateral; and

e C... - Assigns and transfers to Secured Party for the benefit of Lenders all of the
Rents and other benefits derived from.any Subject Leases, whether now existing or hereafter
created "

The real property interest conveyed hereby is not used principally for agricultural
purposes. b

IN FURTI—E XAN CE OF THE FOREGOING GRANTS (INCLUDING GRANTS OF
SECURITY INTERESTS) BARGAINS, SALES, MORTGAGES, ASSIGNMENTS, |
TRANSFERS, CONVEYANCES AND PLEDGES, AND TO PROTECT THE PREMISES
AND THE SECURITY GRANTED BY THIS INSTRUMENT, BORROWER HEREBY
WARRANTS, REPRESENTS COVENANTS AND AGREES AS FOLLOWS:

SECURED OBLIGATION S

Section 1.1 Secured Obllgatlons

This Instrument is executed, acknowledged and delivered by Borrower to secure the
following obligations (all such obligations, the "Secured Obhgatrons")

(a) Prompt payment or performance in ﬁ.lll when due, whether at stated maturity,
by required prepayment, declaration, acceleration; demand or'otherwise (including the
payment of amounts that would become due but for the operatron of the automatic stay under
Section 362(a) of the Bankruptcy Code, 11 U.S.C. § 362(a)) of all obligations and liabilities
of every nature of Borrower now or hereafter existing under or ansmg out of or in connection
with the Credit Agreement and the other Loan Documents, and all extensions or renewals
thereof whether for principal, 1nterest (including, without 11nntat10n 1nterest that but for the
reimbursement of amounts drawn under Letters of Credit, fees prepayment fees, expenses,
indemnities or otherwise, whether voluntary or involuntary, direct or indirect, absolute or
contingent, liquidated or unliquidated, whether or not jointly owed with others; and whether
or not from time to time decreased or extinguished and later increased, creat‘ed*'*o:' 1ncurred
and all or any portion of such obligations or liabilities that are paid, to the extent all or : any
part of such payment is avoided or recovered directly or indirectly from Secured Party or any
Lender as a preference, fraudulent transfer or otherwise. The obligations of Borrower under
each and every certificate and indemnity regarding hazardous substances heretofore and
hereafter executed by Borrower and delivered to Secured Party are not included Wlthm the
"Secured Obligations" under this instrument. '
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(b)  Payment of all obligations of Borrower for fees, reasonable costs and

reﬁonable expenses (including reasonable attorneys' fees and paralegal fees) under this

.;,Igstr_ument and the other Financing Documents (as hereinafter defined);

() Payment of all sums advanced by Secured Party, Lenders or Trustee to protect
the Collateral ‘with interest thereon at the rate or rates (the "Agreed Rate") then applicable
under the Credlt Agreement

(d) Payment of all sums advanced and reasonable costs and reasonable expenses
incurred by Secured Party, Lenders or Trustee in connection with the Secured Obligations or
any part thereof any renewal, extension or change of or substitution for the Secured
Obligations or any part thereof or the acquisition or perfection of the security therefor,
whether such advances, costs and expenses were made or incurred at the request of Borrower,
Lender, Secured Party or Trustee -

(e) Payment and performance of every obligation, covenant and agreement of
Borrower contained in this Instrument or in any agreement now or hereafter executed by
Borrower which recites that the obhgatlons thereunder are secured by this Instrument; and

® Payment and performance of every obligation, covenant and agreement of
Borrower under any agreement between Debtor and any Lender, whether or not in writing,
relating to (i) any transaction that is a' rate swap, basis swap, forward rate transaction,
commodity swap, commodity option, equlty or equity index swap or option, bond, note or bill
option, interest rate option, cap, collar or floor transactlon swap option, or any other, similar
transaction (including any option to enter into any of the foregomg) or any combination of the
foregomg, and unless the context otherwise clearlyt requnes any master agreement relating to
or governing any or all of the foregoing, (ii) funds transfers, whether by Fedwire, Automated
Clearing House or other means, and (iii) granting prowsmnal credlt for deposits or paying

checks drafts or other instruments.

(g)  All renewals, extensions, amendments, amendmentsand restatements, and
changes of; or substitutions or replacements for, all or any part_“ of the 1tems descrlbed under
paragraphs (a) through (f) above. L e

This Instrument secures, inter alia, future and/or revolving credit advances and readvances to
the same extent as if such advances or readvances were made on the date hereof whether or

not (i) any advances or readvances were made on the date hereof and (n) any mdebtedness is
outstanding at the time any advance or readvance is made. P

Section 1.2 Secured Instruments/Financing Documents

The Notes, Credit Agreement and/or any other instruments which create and/or‘ A
evidence the Secured Obligations are sometimes collectively referred to herein as the "Secured'
Instruments." This Instrument, the Secured Instruments, any other Loan Documents and any
LEASEHOLD DEED OF TRUST
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o other deed of trust, mortgage, security agreement, deed to secure debt, collateral mortgage
chattel mortgage, pledge, act of pledge, act of mortgage, act of collateral mortgage,
yagreement guaranty, assignment of rents or leases or other instrument given to evidence,

‘secure or facilitate the payment and performance of any of the Secured Obligations may
hereinafter be collectively referred to as the "Financing Documents."

ARTICLE I

COVENANTS AND AGREEMENTS OF BORROWER
Section 2.1 Payment of Secured Obligations

Borrower shall perform the Secured Obligations and shall pay when due the Secured
Obligations, including; without hmrtatlon, the principal of, and the interest on, the
indebtedness evidenced by the Secured Instruments (including, without limitation, (a) amounts
that would become due but for the operatlon of the automatic stay under Section 362(a) of
the Bankruptcy Code, 11 U.S.C..§ 362(a) and (b) interest that, but for the filing of a petition
in bankruptcy with respect to- Borrower would accrue on such obligations, whether or not a
fees (including early terrmnatlon fees) and other sums to be paid by Borrower as provrded in
any Financing Document; the pnncrpal of and interest on any future advances under any
Financing Document secured by this In__§trument and the principal of and interest on any other
indebtedness secured by this Instrument..

Section 2.2 Maintenance, Repair, Alteratlons

Borrower (a) will maintain or cause to be mamtamed in good repair, working order
and condition (subject to reasonable wear and tear), all Collateral; (b) shall complete promptly
and in a good and workmanlike manner any Improvements whrch may be now or hereafter
constructed on the Premises and promptly restore (except as. and to the extent (i) permitted by
the Credit Agreement or (ii) Borrower may be prevented from performmg such restoration
under the terms of the Subject Leases) in like manner any portion of the Improvements which
may be damaged or destroyed thereon from any cause whatsoever, and-pay when due all
claims for labor performed and materlals furnished therefor (c) shalI comply mth all material
affectmg the Collateral or any part thereof or requlnng any alteratlons or rmprovements (d)
shall not commit, or permrt any waste, impairment or deterioration of the Collateral (e) shall
comply with the provisions of any Lease; (f) shall not commit, suffer or perrmt any act to be
done in or upon the Collateral in violation of any law, ordinance, regulation or.order of : any
governmental authority, now or hereafter affecting the Collateral or any part thereof whether

foreseen or unforeseen and (g) shall not comrmt suffer or permit any violation of any
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S Sectlon 2.3 Required Insurance

Borrower shall, at its own expense, at all times provide, maintain and keep in full
:ﬁﬁforce ‘'or cause to be provided, maintained or kept in full force, policies of insurance for the
Premises in form and amounts, and issued by companies, associations or organizations in
accordance w1th the Subject Leases. In the event that the area in which the Land is located is
designated as "flood prone" or a "flood risk area," as defined by the Flood Disaster Protection
Act of 1973 (42 US.C. § 4121), as amended from time to time, then (a) if the land is located
in a community that. partncrpates in the National Flood Insurance Program, Borrower shall at
all times maintain flood i insurance in an amount equal to the replacement value of the
Improvements and the Fixtures or the maximum amount of flood insurance available under the
National Flood Insurance Program, whichever is the lesser, and (b) if the Land is not located
in a community that partrclpates in the National Flood Insurance Program, Borrower shall at
all times maintain flood i insurance in an amount reasonably satisfactory to Secured Party, if
available at a reasonable price. WIthOUt limiting the foregoing, Borrower acknowledges
receipt of notice from Secured Party given at least ten (10) days prior to the date hereof that if
the Land is located in a commumty that.does not participate in the National Flood Insurance
Program, then federal flood insurance will not be available to Borrower. Each such policy of
insurance shall in addition (i) name Borrower and Secured Party as insured parties thereunder
(without any representation or warranty by or obligation upon Secured Party) as their
interests may appear, (i) contain an agreement by the insurer that any loss thereunder shall be
payable to Secured Party notwithstanding. any action, inaction or breach of representauon or
warranty by Borrower, (iii) contain, to the extent available, a provision that no act or omission
of Borrower that would otherwise result in a forfelture or reduction of the insurance therein
contained shall affect or limit the obligation of the insurance company to pay the amount of
any loss sustained, (iv) have attached thereto a Ienders loss payable endorsement for the
benefit of Secured Party in form satisfactory to Secured Party, or contain a loss payable clause
reasonably acceptable to Secured Party, and (v) provrde that at least ten days' prior written
notice of cancellatlon, material amendment, reduction in scope or limits of coverage or lapse
shall be given to Secured Party by the insurer. Borrower shall; if so' requested by Secured
Party, deliver to Secured Party original or duplicate copies of such msurance policies.

Sectlon 2.4 Delivery of Policies; Payment of Premnums* |

In the event Borrower fails to provide to, maintain, keep in force or dehver to, or
cause to be provided to, maintained, kept in force or delivered to, Secured Party the policies
of insurance required by this Instrument or by any Financing Document,: Secured Party may
(but shall have no obhgatlon to) procure, upon reasonable prior notice to Borrower (provrded
that the failure to give such notice shall not give rise to any right on the part of Borrower, be
deemed to be a default by Secured Party hereunder or under any other Fmancrng Document,
or prevent, delay or otherwise affect Secured Party's right and power to take any such actlon) ;
such insurance or single-interest insurance for such risks covering Secured Party's interest. .- -
Borrower will pay all premiums thereon promptly upon demand by Secured Party, and, untl
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such payment is made by Borrower to Secured Party, the amount of all such premlums paid

'by Secured Party shall bear interest at the Agreed Rate.

f'f'fSectmn 2. 5 Casualtles, Insurance Proceeds

(a) Borrower shall give prompt written notice to Secured Party of any material
casualty to or in connection with the Collateral or any part thereof, whether or not such
~ casualty is covered by insurance. In the event that all or any part of the Collateral is damaged,
destroyed or lost; and such damage, destruction or loss is covered, in whole or in part, by
insurance, and prowded no Event of Default (as hereinafter defined) shall have occurred and
be continuing,’ Borrower may make proof of loss and settle, adjust and compromise any claims
under such insurance; provided, however, that such settlement, adjustment or compromise |
shall be subject to Secured Party's reasonable prior written approval. After the occurrence of
an Event of Default which is contmumg, Secured Party is hereby authorized and empowered
by Borrower to settle, ad_]ust or compronnse any and all claims for loss, damage or destruction
under any policy or poh01es of 1nsurance with or without the consent of Borrower.

(b)  Proceeds of i msurance shalI be applied as set forth in this Section 2.5(b).
Proceeds of insurance payable on account of damage, destruction or loss shall be payable to
Secured Party, and Borrower hereby authorizes and directs any affected insurance company to
make payment of such proceeds dlrectly to’ Secured Party. If Borrower receives any proceeds
of insurance resulting from such casualty Borrower shall promptly pay over such proceeds to
Secured Party and Borrower covenants that until so paid over to Secured Party Borrower |
shall hold such proceeds in trust for the benefit of Secured Party and Lenders and shall not
commingle such proceeds with any other funds or assets of Borrower or any other party. Any
loss proceeds payable to Secured Party under thls Instrument in connection with such damage
or destruction shall be applied as set forth in this Section 2.5(b). Unless Secured Party shall
have otherwise consented to restoration of the Collateral Secured Party shall apply such
proceeds to the Secured Obligations in accordance w1th the apphcable Subject Lease.

Section 2.6 Assignment of Policies Upon F OI‘CCIosure e,

- In the event of foreclosure of this Instrument or other transfer of trtle or assignment of
the Collateral in extinguishment, in whole or in part, of the debt secured hereby, all right, title
and interest of Borrower in and to all policies of insurance required under this Instrument and
any unearned premiums thereon shall, without further act, but only if and to the extent
permitted under the terms of such insurance policies, inure to the benefit. of and 1 pass to the
successor in interest to Borrower or the purchaser or grantee of the Collatera e

Section 2.7 Taxes and Impositions

(@)  Borrower will pay all taxes, assessments and other governmental charges
imposed upon or in respect of any of the Collateral before any penalty or interest accrues .

thereon and all claims (including, without limitation, claims for labor, services, materials and._

i o,

kagit County A“d&t"r

Hill, S o
Kathy Hi "o of 37 0: 409?Nl ‘

712512000 Page




supphes nongovernmental levies or assessments and levies or charges resulting from
..~ 'covenants, conditions and restrictions affecting the Collateral) for sums which have become
_{due and ‘payable and which by law have or may become a lien upon any of the Collateral prior

'to the time when any penalty or fine shall be incurred with respect thereto (all of the above
heremaﬁer referred to, collectively, as "Impositions"); provided that no such charge or claim
need be paid if (1) Borrower is contesting such charge or claim in good faith by appropnate
proceedmgs promptly instituted and diligently conducted, and (ii) Borrower shall have given

- Secured Party written notice of Borrower's intent to so contest such charge or claim, and (i)
at Secured Party's sole ‘option, Borrower shall demonstrate to Secured Party's satisfaction that
the proceedings shall conclusxvely operate to prevent the sale of the Collateral, or any part
thereof,, to satisfy such Imposmon prxor to final determination of such proceedings, and (iv)
such reserve or other apprepnate provision, if any, as shall be required in conformity with
generally accepted accounting. pnnmples shall have been made therefore; provided further that
no such charge or claim with respect to amounts not previously paid in good faith, including
interest, penalty or fines, shall result in a breach of this Section 2.7 so long as such charge or
claim and any interest, penalty or fines incurred thereon are (A) paid when due upon first
notice thereof from the apphcable taxmg authorlty (if any) or (B) contested in accordance
with the first proviso hereof. -« .. -

(b)  Ifat any time after the date hereof there shall be assessed or imposed (i) a tax
or assessment on the Collateral in lleu of or in addition to those otherwise payable by
Borrower pursuant to Section 2.7(a), or (11) a license fee, tax or assessment imposed on
Secured Party, any Lender or Trustee and measured by or based in whole (or in part) upon the
amount of the outstanding obligations secured hereby, or (iii) a license fee, tax or assessment
imposed on Secured Party, any Lender or Trustee because of the interest of any of them in the
Collateral (other than taxes on income), then all (or said part of) such taxes, assessments or
fees shall be deemed to be included within the term “Imp0s1t10ns" as defined in Section 2.7(a)
and Borrower shall pay and discharge the same as herem prowded with respect to the
payment of the Impositions.

(c)  Upon request by Secured Party, Borrower shall dehver to Secured Party,
within 30 days after the date upon which any such Imposition is due and Ppayable by Borrower
in accordance with this Instrument, official receipts of the approprlate taxmg authonty, or
other proof satisfactory to Secured Party, evidencing the payment thereof

Section 2.8 Eminent Domain

In the event that any proceeding or action be commenced for the takmg" f the
Collateral, or any part thereof or interest therein, for public or quasi-public use under the
power of eminent domain, condemnation or otherwise, or if the same be taken’ or damaged by
reason of any public i improvement or condemnation proceeding, or in any other manner, or
should Borrower recelve any notlce or other information regarding such proceedmg, actlon,
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portion thereof in lieu of condemnation), Borrower shall give prompt written noticé thereof to
..~ "Secured Party and Trustee. Except as otherwise prowded herein, Borrower shall be entitled
to lnvestlgate and negotlate with the condemnor concerning the proposed taking, to

‘commience, appear in, and prosecute in its own name any such action or proceeding, and be
entrtled to make any compromrse or settlement in connection with such taking or damage;
provided that such compromise or settlement is undertaken by Borrower in good faith; and
provided further that any compromise or settlement shall not be entered into without the prior

- written approval of Secured Party, which shall not be unreasonably withheld. After the
occurrence of an’ Event of Default that is continuing, Secured Party shall be entitled, at
Secured Party's option, ‘without regard to the adequacy of its security, to investigate and
negotiate with the condemnor concermng the proposed taking and with or without Trustee, to
commence, appear in and. prosecute in its own name any such action or proceeding. After the
occurrence of an Event of Default that is continuing, Secured Party shall also be entitled to
make any compromise or. settlement in connection with such taking or damage with or |

without the consent of Borrower _All compensation, awards, damages, rights of action and
proceeds awarded to Borrower by reason of any such taking or damage (the "Condemnation

Proceeds") are hereby assrgned to Secured Party for the benefit of Lenders, and Borrower
agrees to execute such further a551gnments of the Condemnation Proceeds as Secured Party or
Trustee may require. Proceeds shall be applied in accordance with the applicable Subject

Lease A W

See_tion 29 Liens

Borrower shall pay and discharge promptly, or cause to be paid and discharged
promptly, at Borrower's cost and expense, all liens, encumbrances and charges other than the
Permitted Liens. If Borrower shall fail to remove and diécharge or cause to be removed or
discharged, any such lien, encumbrance or charge, then'i in-addition to any other right or
remedy of Secured Party Secured Party may, but shall not be obllgated to, discharge the
same, either by paying the amount claimed to be due or by proeurmg the discharge of such
lien, encumbrance or charge by depositing in a court a bond or the amount claimed or
otherwise giving security for such claim, or by procuring such dlscharge in such manner as is
or may be prescribed by law. Borrower shall, immediately upon demand therefor by Secured
Party, pay to Secured Party an amount equal to all reasonable costs and expenses incurred by
Secured Party in connection with the exercise by Secured Party of’ the foregoing right to
discharge any such lien, encumbrance or charge, together with interest thereon from the date
of such expenditure at the Agreed Rate and until so paid. Such amount together w1th such
interest shall be secured hereby. s S

Section 2.10 Title

Borrower represents and warrants that (a) it holds good and msurable t1t1e to the
Collateral other than the Subject Leasehold Estates (if any are described as or are a part__of f
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holds a good and valid leasehold estate in and record title to each of the Subject Leasehold
Estates, (b) it has authority to grant this Instrument on the same, (c) the Collateral is free and
_:clear of all liens and encumbrances whatsoever, except as heretofore disclosed in writing to

Secured Party and except for Permitted Liens, and (d) it will warrant and defend title to the
Collateral against the lawful claims of all persons until all Secured Obligations have been
satlsﬁed or performed in full.

. Sectlon 2 ll Other Instruments

Borrower shall punctually pay all amounts due and payable under, and shall promptly
and faithfully perform or observe each and every other obligation or condition to be
performed or observed under each deed of trust, deed to secure debt, mortgage, security
agreement or other hen or. security interest, or encumbrance, lease, sublease, declaration,
covenant, condition, restnctlon, heense order or other instrument or agreement which affects
or may affect the Collateral in any materlal or adverse respect, in law or in equity.

Section 2.12 Leasehold

(a) Borrower hereby represents and warrants (as of the date on which such
Subject Lease becomes subject to this Instrument) and covenants to Secured Party and
Lenders with respect to the Subject Leases as follows:

() No material default by Borrower as lessee has occurred and is
continuing under any of the Subject Leases and no event has occurred which, with the
passage of time or service of notice, or both, would constitute an event of default
under any of the Subject Leases. The Subject Leases are each in full force and effect.
All rents, additional rents, percentage rents.and all other charges due and payable
under each of the Subject Leases have been fuI]y paid. ‘Borrower is the owner of the
entire lessee's interest in and under each of the Subject Leases and has the right and
authority under each of the Subject Leases to execute thlS Instrument and to encumber
Borrower's interest therem The Subject Leases have not been amended modified,
and Borrower has dehvered to Secured Party true, accurate and complete copies of all
items noted on Exhibit B. e

(i) Borrower shall, at its sole cost and expense, promptly ahdz""timely
perform and observe all the material terms, covenants and conditions’ requrred to be
performed and observed by Borrower as lessee under each of the' Subject Leases. If
Borrower shall breach the foregoing covenant, Borrower grants Secured Party the
right (but not the obligation), upon three days' prior notice to Borrower, to take any
action as may be necessary to prevent or cure any default of Borrower under any of
the Subject Leases, and Secured Party shall have the right to enter all or any portron of
the Land in order to prevent or to cure any such default. All sums expended by
Secured Party in order to cure any such default shall be paid by Borrower to Secured
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-+ Party, upon demand, with interest thereon at the Agreed Rate. All such indebtedness
shall be secured by this Instrument.

e (iii) Borrower shall notify Secured Party promptly in writing of the receipt
by Borrower of any notice (written or otherwise) from the lessor under any of the
- Subject Leases noting or claiming the occurrence of a default by Borrower under any
“of the Subject Leases. Borrower shall deliver to Secured Party a copy of any such
wntten notlce of default.

(1v) Borrower shall not, without Secured Party's prior written consent,
which consent shall not unreasonably be withheld, surrender, terminate, forfeit, or
suffer or permlt the surrender, termination or forfeiture of, or change, modify or
amend in a manner that materially adversely affects the rights or benefits of Borrower
thereunder, any of the Sub_]ect Leases. Consent to one amendment, change agreement
or modification shall not ‘be deemed to be a waiver of the right to require consent to
other, future or successive amendments, changes, agreements or modifications. Any
acquisition of any lessor's interest in any of the Subject Leases by Borrower or any
affiliate of Borrower shall be. accomphshed by Borrower in such a manner so as to
avoid a merger of the interests of lessor and lessee in such Subject Leases, unless
consent to such merger is granted by Secured Party. If Borrower or any affiliate of
Borrower shall acquire fee title to the property subject to any of the Subject Leases
this Instrument shall automatlcally be a lien on the fee title.

(v) Borrower shall not W1thout Secured Party's written consent, elect to
treat any of the Subject Leases as termlnated under subsection 365(h)(1) of the
Bankruptcy Code. Any such election made without Secured Party's prior written
consent shall be void. Borrower shall promptly, aﬁer obtalmng knowledge thereof,
notify Secured Party of any filing by or agamst any lessor of a petition under the
Bankruptcy Code. ot

(vi) To the extent permitted by law, the pnce payable by Borrower or any
other party in the exercise of the right of redemption,, if any, from any sale under or
decree of foreclosure of this Instrument shall include all rents. and ‘other amounts paid
and other sums advanced by Secured Party on behalf of Borrower as the lessee under
the Subject Leases. b

(vii)  All subleases entered into by Borrower of the entire Sub_]ect Leasehold
Estate (and all such existing subleases modified or amended by Borrower) shall
provide that such subleases are, at the option and election of Secured Party, -~ .
subordinate to the lien of this Instrument and any extensions, replacements and
modifications of this Instrument and the Obligations (as defined in the Credlt

Agreement) and that if Secured Party forecloses under this Instrument or enters klfnto a’
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. for a new lease, if any, contained in the applicable Subject Leases, then the sublessee
-/ shall attorn to Secured Party or its assignee and the sublease will remain in full force
/" and effect in accordance with its terms notwithstanding the termination of the

apphcable Subject Lease.

(vm) Borrower shall cause each Subject Lease or a legally valid

""""memorandum thereof to be properly filed or recorded in the city, town, county or
pansh records (as appropriate) in which the Land covered thereby is located and shall
cause the ﬁhng and recording data for the same to be accurately set forth in Exhibit B
hereto. Borrower has no knowledge of any Subject Leases other than the Subject
Leases listed on Exhrblt B hereto, and Borrower agrees to notify Secured Party
promptly (in any event within ten days) after Borrower obtains any notice or
knowledge of any Subject Lease not included in the Subject Leases listed on Exhibit B
hereto. iy l

(b)  Abreach i"'br'aéfaulfpof Borrower under any condition or obligation contained in
any of the Subject Leases which is not cured within any applicable cure period provided
therein to Borrower; provrded that in Secured Party's reasonable opinion, such breach or
default, if left uncured, is likely to result in the termination of the Subject Lease in question
and alone or together with any breaches or defaults under any condition or obligation
contained in any other Subject Lease whlch is encumbered by a mortgage, deed of trust or
other financing instrument intended as security for the Obligations, such termination would
result in and constitute a material adverse effect, shall,"at Secured Party's option, constitute an
Event of Default hereunder, in which event Secured Party shall have all of the nghts and
remedies available to it under Article V. i

Section 2.13 Utilities

Borrower shall pay, or cause to be paid, when due all utrhty charges in accordance
with the Subject Leases.

Section 2.14 Inspections

Secured Party or its agents or representatives are authorized";'to‘"‘enter at any
reasonable time and upon reasonable prior notice to Borrower, upon or in any part of the
Collateral for the purpose of inspecting the same and for the purpose of performing any of the
acts they are authorized to perform hereunder or under the terms of any, Fmancmg Document

Section 2.15 Actions by Trustee or Secured Party to Preserve Collateralf

Upon the occurrence of an Event of Default which is continuing, if Borrower falls to _‘
perform any act Borrower is required to perform hereunder, as and in the manner prowded
herein, Secured Party or Trustee, without obligation to do so, without releasing Borrower-
from any obhgatlon and without notice to or demand upon Borrower, may make or do’ the
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same in such manner and to such extent as it may deem necessary to protect the security -
hereof.” Notwithstanding the foregoing, Secured Party shall endeavor in good faith to provide
| _Borrower with notice of any action taken by Secured Party under this Section 2.15; provided,

“however, that the failure of Secured Party to actually provide such notice shall not prevent
Secured Party from taking any such action or invalidate any action taken. 'In connection
therewith,- upon the occurrence of an Event of Default which is continuing (without limiting
Secured Party S general and other powers, whether conferred herein, in another Financing

- Document or by law) Secured Party and Trustee shall have and are hereby given the right,

but not the obligation:, (a) to enter upon and take possession of the Collateral; (b) to make

additions, alteratlons repaxrs and improvements to the Collateral which Secured Party may

consider necessary or Jproper to keep the Collateral in good condition and repair; (c) to appear
and participate in any action or proceeding affecting or which may affect the secunty hereof or
the rights or powers of Secured "Party; (d) to pay, purchase, contest or compromise any '
encumbrance, claim, charge lien or debt which in the judgment of Secured Party may affect or
appears to affect the security of thls Instrument or to be prior or superior hereto; and (e) in
exercising such powers, to pay reasonable and necessary expenses, including employment of
counsel or other necessary or des1rable consultants. Borrower shall, immediately upon
demand therefor by Secured Party or Trustee, pay to Secured Party or Trustee, as applicable,
an amount equal to all respectlve reasonable costs and expenses incurred by Secured Party in
connection with the exercise by either’ Secured Party or Trustee of the foregoing rights,
mcludmg, without limitation, costs of ewdence of title, court costs, appraisals, surveys and
receiver's, trustee's and reasonable attorneys fees and paralegal fees, together with 1nterest
thereon from the date of such expenditures at the Agreed Rate.

Section 2.16 Indemnification; Subrogatlon, Walver of Offset

(a)  Ifthe title, interest, lien or encumbrance as the case may be, of Borrower,
Secured Party, Lenders or Trustee in and to the Collateral or any part thereof, or the security
of this Instrument, or the rights or powers of Secured Party, T rustee, Lenders or Borrower
hereunder, shall be attacked, either directly or indirectly, or if any- lega] proceedings are
commenced involving Borrower or the Collateral, Borrower shall promptly glve written notice
thereof to Secured Party and Trustee and at Borrower's own expense shall, in consultation
with Secured Party and Trustee, take all reasonable steps to defend dlllgently against any such
attack or proceedings, employing attorneys reasonably acceptable to Secured Party and
Trustee; and Secured Party or Trustee may take such independent action in connection
therewith as it may in its reasonable discretion deem advisable, and all reasonable costs and
expenses, including, without limitation, reasonable attorneys' fees, paralegal fees, -and legal
expenses, incurred by Secured Party, Trustee and Lenders in connection therew1th shall be a
demand obligation owing by Borrower to Secured Party and Lenders or Trustee, as- - -
applicable, and shall bear interest at the Agreed Rate. Borrower agrees that, if Borrower faﬂs
to perform any act which Borrower is required to perform hereunder within the time such .~
performance is required, Secured Party and Trustee each may, but shall not be obligated to, -
perform or cause to be performed such act, and any reasonable expense incurred by Secured |
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-and Lenders or Trustee in connection therewith shall be a demand obligation owmg by

Borrower to Secured Party and Lenders or Trustee, as applicable, and shall bear interest at the
| _Agreed Rate, and Secured Party and Lenders and Trustee shall be subrogated to all of the

ﬁﬁérlghts of the party recexvmg such payment. The liabilities of Borrower as set forth in this
Sectlon 2. 16 shall survive the termination of this Instrument.

(b) Borrower waives any and all right to claim or recover against Secured Party,
Lenders and Trustee .or their respective officers, employees, agents and representatives, for
loss of or damage to Borrower, the Collateral, Borrower's other property or the property of
others under Borrower s control from any cause insured against or required to be insured
against by the prov1s1ons of thJS Instrument.

(c) Al sums payable by Borrower pursuant to this Instrument shall be paid
without notice, demand. (except as such notice or demand is required in the applicable
Fmancmg Document), counterclalm setoff, deduction or defense and without abatement,
suspension, deferment, diminution or reduction, and the obligations and liabilities of Borrower
hereunder shall in no way be released discharged or otherwise affected (except as expressly
provided herein) by reason of* (1) any damage to or destruction of or any condemnation or
similar taking of the Collateral or any part thereof; (i) any restriction, or prevention of or
interference by any third party with any use of the Collateral or any part, thereof; (iii) any title
defect or encumbrance or any e\nctlon from the Premises or any part thereof by title
paramount or otherwise; (iv) any bank '--:_;_"ptcy, insolvency, reorganization, composition,
adjustment, dissolution, liquidation or other like proceeding relating to Secured Party or any
Lender or Trustee, or any action taken with respect to-this Instrument by any trustee or
receiver of Secured Party or any Lender or Trustee, or by any court, in any such proceeding;
(v) any claim which Borrower has or might have agamst Secured Party or any Lender or
Trustee; (vi) any default or failure on the part of Secured Party or any Lender or Trustee to
perform or comply with any of the terms hereof or of : any other agreement with Borrower; or
(vii) any other occurrence whatsoever, whether similar ¢ or d1ss1rmlar to the foregoing, whether
or not Borrower shall have notice or knowledge of any of the foregomg Except as expressly
provided herein, Borrower waives all rights now or hereafter conferred by statute or
otherwise to any abatement, suspension, deferment, dlmmutlon or. reductlon of any sum
secured hereby and payable by Borrower. w5

(d) If Trustee or Secured Party or any Lender shall beceme a party to any suit at
law or in equity or any administrative proceeding in reference to its interest in \the Collateral
described herein, or shall deem it necessary or desirable to take any action, either out of court
or by suit, or to intervene in any pending suit or proceeding, in order to defend. or uphold the
security of this Instrument, including, but not limited to, eminent domain proceedmgs the.
reasonable costs and expenses thereof, including a reasonable sum for attorneys' fees, shall be
paid by Borrower; provided that Borrower shall not have any obligation to pay th__e gosts, and
expenses thereof, to the extent, and only to the extent, that it is finally determined msuchs it,’
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S 'ik_,,.;sprocee ding or action, that Secured Party or any such Lender was grossly neghgent or had
engaged in wﬂlﬁal misconduct.

ﬁﬁ'iSectlon 2. 17 Transfer of Collateral by Borrower

(a) Borrower understands and acknowledges that a transfer of the Collateral may
srgmﬁcantly and matenally alter and reduce Secured Party's security for the Secured
- Obligations’ and the indebtedness evidenced by the Secured Instruments and The Financing
Documents. Therefore in order to induce Lenders to make the extensions of credit secured
hereby, Borrower agrees ‘that, except as permitted under the terms of the Credit Agreement,
Borrower will not transfer the Collateral, or any portion thereof, without the prior written
consent of Secured Party In the event of any transfer of the Collateral, or any portion
thereof, that is not penmtted under the terms of the Credit Agreement and is without the prior
written consent of Secured Party ‘all amounts then remaining unpaid on the Secured
Obligations shall, as provrded in the Credit Agreement, be immediately due and payable, all
without further demand, presentment notice or other requirement of any kind, all of which are
hereby expressly waived by Borrower, and the lien, encumbrance and security interest
evidenced or created hereby shall be subj ect to foreclosure in any manner provided for herein
or provided for by law. Consent to one. such transfer shall not be deemed to be a waiver of
the right to requ1re consent to future or successive transfers. Secured Party may grant or deny
such consent in its sole and absolute dlscretlon If consent should be given to a transfer and if
this Instrument is not released to the extent of the transferred portion of the Collateral by a
writing signed by Secured Party and recorded in the p proper city, town, county or parish
records, then any such transfer shall be subject to this’ Instrument and any such transferee shall
assume all obligations hereunder and agree to be bound by all provisions contained herein.
Any such assumption shall not, however, release Borrower or any co-borrower or guarantor
of the Secured Obligations from any liability thereunder w1thout the prior written consent of
Secured Party. As used herein, "transfer" shall include (1) the dlrect or indirect sale,
agreement to sell, transfer or conveyance of the Collateral or any portion thereof or interest
therein, whether voluntary, involuntary, by operation of law (other than by reason of a taking
for public or quasi-public use under the power of eminent domain or condemnation or
otherwise) or otherwise; (ii) the execution by Borrower of any lnstallment land sale contract
or similar instrument affecting all or a portion of the Collateral; or (iii) any transfer by way of
security, including the placing or the permitting of the placing, subsequent to the date hereof,
of any mortgage, deed of trust, deed to secure debt, assignment of rents or other security
device on Borrower's interest in the Premises or any part thereof, This covenant shall run
with the land of the Premises and remain in full force and effect until all of the Secured
Obligations are paid and fully performed and all Letters of Credit have explred or been .
terminated and the Commitments terminated, and Secured Party may, without notice to
Borrower, deal with any transferees with reference to the Secured Obligations i in'the same
manner as Borrower, without in any way altering or discharging Borrower's 11ab111ty or the ™
liability of any guarantor of Borrower with respect thereto. Vg o i
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.~ (b)  With respect to any such transfer to which Secured Party has consernited-and
fcr whlch Secured Party has agreed to release its lien thereon which constitutes a transfer of
:_fless than all of the Collateral, Secured Party shall promptly deliver to Borrower a partial

freconveyance partial termination or partial release of this Instrument to the extent of the
portion of the Collateral so transferred if, and only if: (i) Borrower shall have given Secured
Party a. 15—day prior written request for such partial reconveyance, partial termination or
partial release (11) Secured Party shall have received evidence reasonably satisfactory to

- Secured Party that such partial reconveyance, partlal termination or partial release will not be
and will not create a v101at10n of any applicable zoning, platting, subdivision, parcel map or
other land use laws and ordmances (iii) Secured Party shall have received evidence reasonably
satisfactory to ‘Secured Party that such partial reconveyance, partlal termination or partial
release will not have a matenal adverse effect on any of the remaining Collateral; (iv) any net.
cash proceeds arising in connection therewith have been paid to Secured Party; and (V) no
Event of Default or Default shall have occurred and be continuing at a time that this Section
2.17 would otherwise obllgate Secured Party to deliver such partial reconveyance, partial
termination or partial release:” Borrower shall pay all reasonable legal fees and other expenses
incurred by Secured Party for ; preparlng and reviewing any such partial reconveyance, partial
termination or partial release and the executlon and delivery thereof. Upon receipt by
Borrower of such partial reconveyance, part1al termination or partial release and upon the
instruction of Secured Party, Borrower shall promptly and at its own expense record or file
such partial reconveyance, partial termmatlon or partial release in each of the cities, towns,
counties or parishes, as appropriate, in which portions of the Collateral so transferred may be
located. Upon request of Secured Party, Borrower shall promptly deliver to Secured Party
evidence reasonably satisfactory to Secured Party of such recordation or ﬁhng

Section 2.18 Additional Security

No other security now existing, or hereafter taken, to secure the Secured Obligations
shall be impaired or affected by the execution of this Instrument; and all additional security
shall be taken, considered and held as cumulative. The takin g of additional security, execution
of partial or complete releases of the additional security, or any extension of the time of
payment of any indebtedness or other obhgatlons shall not diminish the force, effect or lien of
this Instrument and shall not affect or impair the liability of any maker surety, guarantor or
endorser for the payment of said indebtedness or other obligations. Nelther the acceptance of
this Instrument nor its enforcement, whether by court action or pursuant to the power of sale
or other powers herein contained, shall prejudice or in any manner affect Secured Party's or
Trustee's right to realize upon or enforce any other security now or hereafter held: by Secured
Party or Trustee, it being agreed that Secured Party and Trustee shall be entltled to enforce
this Instrument and any other secunty now or hereafter held by Secured Party or Trustee in
such order and manner as they may in their absolute discretion determine. I
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S ect;oll 2 19 Further Acts

i Borrower shall do and perform all acts necessary to keep valid and effective the
f'charges and lien hereof and to carry into effect its objective and purposes, in order to protect
Secured Party and the lawful owner of the Secured Instruments and the other Secured
Obhgatlons Promptly upon request, from time to time, of Secured Party or Trustee and at
Borrower's expense Borrower shall execute, acknowledge and deliver to Secured Party and
Trustee for the beneﬁt of Lenders such other and further instruments and do such other acts
as in the reasonable oopinion of Secured Party or Trustee may be necessary to (a) grant to
Trustee and to Secured Party for the benefit of Lenders a perfected lien on the Collateral of
the highest priority, subject to any Permitted Liens, on all of the Collateral to secure all of the
Secured Obligations, (b) grant to Trustee and to Secured Party for the benefit of Lenders, to
the fullest extent penmtted by applicable law, the right to foreclose on the Collateral
nonjudicially, (¢) correct any defect, error or omission which may be discovered in the
contents of this Instrument which render it inconsistent with the intent of the parties
(including, without limitation,-all exhlblts and/or schedules hereto), (d) identify more fully and
subject to the liens, encumbrances and security interests and assignments created hereby any
property intended by the terms. herecf to be covered hereby (including, without limitation, any
renewals, additions, substitutions, replacements or appurtenances to the Collateral), (e) assure
the first priority of this Instrument and of such liens, encumbrances, security interests and
assignments (except as otherwise provided in the Credit Agreement), and (f) otherwise effect
the intent of this Instrument. Without limiting the generality of the foregoing, Borrower shall
promptly and, insofar as not contrary to applicable law, at Borrower's own expense, record,
rerecord, file and refile in such offices, at such times and as often as may be necessary, this
Instrument, additional mortgages and deeds of trust, and _every other instrument in addition or
supplemental hereto, including applicable ﬁnancmg statements as may be necessary to create,
perfect, maintain and preserve the liens, encumbrances and secunty interests (and priority
thereof) intended to be created hereby and the rights and remedies of Secured Party and
Lenders and Trustee hereunder. Upon request by Secured. Party, Borrower shall supply
evidence of fulfillment of each of the covenants herein contamed concermng which a request
for such evidence has been made. ¥

ARTICLE III

ASSIGNMENT OF RENTS, ISSUES AND PROFITS _

Section 3.1 Assignment of Rents, Issues and Profits

Pursuant to the assignment made by Borrower in paragraph C of the grantmg clause of
this Instrument, Secured Party on behalf of Lenders is entitled to receive the Rents In
furtherance thereof, Borrower hereby gives to and confers upon Secured Party on’ behalf of
Lenders the right, power and authority to collect the Rents, and Borrower 1rrev0cab1y T
appoints Secured Party its true and lawful attorney-in-fact, at the optlon of Secured Party, at’ .
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o any time and from time to time, to demand, receive and enforce payment, to give receipts,
. releases and satisfactions, and to sue, in the name of Borrower, for all Rents accrued but

junpald and in arrears at the date of an Event of Default hereunder as well as the Rents
’thereafter accruing and becoming payable during the continuance of such Event of Default
and, after deductmg costs and expenses of operation and collection and reasonable reserves,
apply the same to the Secured Obligations; provided, however, that Borrower shall have the
right to collect the Rents (but not more than 30 days in advance unless the prior written
- reasonable approval of Secured Party has first been obtained), and to retain and enjoy the
same, so long as an Event of Default shall not have occurred hereunder and be continuing.
Upon request of Secured Party, Borrower shall execute and deliver to Secured Party (a) a
specific assignment, in recordable form, of any lease, sublease, license, concession or other
agreement now or hereafter affectmg the Collateral or any portion thereof to further evidence
the assignment hereby made and (b) upon the occurrence of an Event of Default whichis
continuing, such other instruments as Secured Party may deem necessary, convenient or
appropriate in connection with the payment and delivery directly to Secured Party of all of the
Rents. Borrower acknowledges that in order to facilitate the performance of the Secured
Obligations, the assignment of the rents; issues and profits of the Collateral in this Article III is
intended to be an absolute assrgnment from Borrower to Secured Party on behalf of Lenders
and not merely the passing of a securrty mterest

Section 3.2 Collection Upon Default

(a)  Upon the occurrence of an Event of Default which is contmumg, Secured Party
may, at any time without notice, either in person, by agent or by a receiver appointed by a
court, and without regard to the adequacy of any security for the Secured Obligations, enter
upon and take possession of the Collateral, or any part thereof, and, with or without taking
possession of the Collateral or any part thereof, in its own name or on behalf of Lenders sue
for or otherwise collect the Rents, including those past due and unpald and apply the same,
less reasonable costs and expenses of operation and collection, including, without limitation,
reasonable attorneys' fees and paralegal fees, upon the Secured Obligations, notwithstanding
that such Secured Obligations may not then be due, but the manner of the application of such
net income and which items shall be credited shall be determined in the sole discretion of
Secured Party. Upon the occurrence of an Event of Default which i 18 contmumg, Borrower
also hereby authorizes Secured Party upon such entry, at its optton, to take over and assume
the management, operation and maintenance of the Collateral and to perfcrm all acts Secured
Party in its sole discretion deems necessary and proper and to expend such reasonable sums
out of income of the Collateral as may be needed in connection therewith, in the same manner
and to the same extent as Borrower theretofore might do, including the right to effect new
leases, subleases, licenses, concessions, franchises or similar agreements, 1nclud1ng, W1thout
limitation, the Leases, to cancel, surrender, alter or amend the terms of, and/or renew then-
existing Leases, and/or to make concessions to tenants or other partles to such agreements
The collection of the Rents, or the entering upon and taklng possession of the Collateral, or

the apphcatron thereof as aforesaid, shall not cure or waive any default or notice of default
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- _,:-s’hereunder or invalidate any act done in response to such default or pursuant to such notice of
default ~Secured Party and Lenders and Trustee are hereby absolved from all liability for

| é.faxlure to enforce collection of any Rents, and from all other responsibility in connection
therew;th, except the responsibility to account to Borrower for Rents actually received.

(b) Upon such entry as prov1ded in this Section 3.2, Secured Party shall, after
payment of all reasonable and proper charges and expenses, including reasonable
| compensatlon to. such managing agent as it may select and employ, and after the accumulation
of a reserve to meet. requisite amounts, credit the net amount of the income received by it
from the Collateral by virtue of the assignment contained in this Article III to the Secured
Obligations, notmthstandmg that such Secured Obligations may not then be due, but the
manner of the application of such net income and which items shall be credited shall be
determined in the sole. dlscretlon of Secured Party. Neither Secured Party nor any Lender
shall be accountable for more monies than Secured Party actually receives from the Collateral,
- nor shall Secured Party or.any Lender be liable for failure to collect Rents. Upon such entry,
Secured Party shall make reasonable efforts to collect Rents, reserving, however, within its
own sole discretion, the right to determme the method of collection and the extent to which
enforcement or collection of Rents shall be prosecuted

(c)  Borrower hereby authonzes a,nd directs that all other parties now or hereafter
owing or paying Rents, in, with respect to or relating to the Premises or to any of the other
interests included in the Collateral, or any part thereof, or now or hereafter having in their
possession or control any Rents from or allocated to the Collateral, or any part thereof, or the
proceeds therefrom, shall, upon the request of Secured Party after the occurrence of an Event
of Default and until Secured Party directs othexwlse pay and deliver such Rents directly to
Secured Party at Secured Party's address set forth in the introduction to this Instrument, or in
such other manner as Secured Party may direct such partles in writing, and this authorization
shall continue until this Instrument is released. Borrower agfees that all instruments that
Secured Party may from time to time execute and dehver fof the purpose of collecting and
receipting for Rents which it is entitled to collect hereunder shall be: binding upon Borrower
and its successors and assigns. No payor making payments to. Secured Party at its request
under the assignment contained herein shall have any respon31b111ty to see to the application of
any of such funds, and any party paying or delivering Rents to Secured. Party under such
assignment shall be released thereby from any and all liability to Berrower to the full extent
and amount of all Rents so delivered. Borrower agrees to 1ndemmfy and hold harmless any
and all parties making payments to Secured Party, at Secured Party's request under the
assignment contained herein, against any and all liabilities, actions, claims, ]ud,nents
reasonable costs, reasonable charges and reasonable attorneys' fees and paralegal fees
resulting from the dellvery of such Rents to Secured Party. The indemnity agreement -
contained in the previous sentence is made for the direct benefit of and shall be enforceable by
all such persons. Should Secured Party bring suit agamst any third party for collection of any -
amounts or sum included within this assignment which it is entitled to receive and collect (and o
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- ,.:-.eSecured Party shall have the right to bring any such sult) it may sue either in 1ts own name or

in the name of Borrower, or both.

(d) It is not the intention of the parties hereto that an entry by Secured Party upon
the Prermses under the terms of this Instrument shall make Secured Party or any Lender a
arty in possesswn in contemplation of the law, except at the option of Secured Party.

| (e) Nothmg contained herein shall operate or be construed to obligate Secured
Party or any Lender to perform any of the terms, covenants and conditions contained in any
Subject Lease of or relatmg to the Premises or any portion thereof or otherwise to impose any
obligation upon. Secured Party or any Lender with respect to any Subject Lease of or relating
to the Premises or any portlon thereof] including, but not limited to, any obligation arising out
of any covenant of quiet enjoyment therein contained in the event the lessee or other party
under any such Subject Lease shall have been joined as a party defendant in any action to
foreclose and the estate of such lessee or other party shall have been thereby terminated.

Prior to actual entry into and takmg possession of the Premises by Secured Party in
accordance with this Article ITI, the assignment contained in this Article III shall not operate
to place upon Secured Party or any Lender any responsibility for the operation, control, care,
management or repair of the Collateral or any portion thereof, and the execution of this
Instrument by Borrower shall constitute conclusive evidence that all responsibility for the
operation, control, care, management and repair of the Premises is and shall be that of
Borrower, prior to such actual entry and takmg of possesswn

® The assignment of rents, issues, preﬁts and proceeds herein made shall not be
construed to limit in any way Secured Party's other nghts hereunder or any other rights of
Secured Party or any Lender under any other Fmancmg Document, including, without
limitation, any right to accelerate any indebtedness: Momes received under the assignments
herein made shall not be deemed to have been applied in payment of any Secured Obligations
unless and until such monies actually are applied thereto by Secured Party. However, any net
amount of the income received shall be reasonably promptly apphed by Secured Party in
payment of Secured Obligations. »

Section 3.3 Sale of Collateral

Upon any sale of any of the Collateral by or for the benefit of Secured Party pursuant
to Article V, the Rents attributable to the part of the Collateral so sold shall be included in
such sale and shall pass to the purchaser free and clear of (a) the ass1gnment _made by
Borrower in paragraph C of the granting clause of this Instrument and (b) the“_p'”bwsmns of
this Article ITI E
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ARTICLE IV

TERMINATION

Ifall of the Secured Obligations shall be paid and performed in full pursuant to the
terms and eondrtrons of this Instrument and the instruments evidencing the Secured
Obligations-and all.commitments of Lenders to extend credit have terminated and all Letters
~of Credit have exprred then Secured Party (and Trustee to the extent required by law to effect
“a full and proper terrmnatron, release and reconveyance) shall, promptly, after the request of
Borrower, execute, acknowledge and deliver to Borrower proper instruments evidencing the
termination and release of this Instrument and, to the extent the Collateral is in the possession
thereof, deliver the Collateral thereunder. Borrower shall pay all reasonable legal fees and
other reasonable expenses .incurred by Secured Party and Trustee for preparing and rewewmg
such instruments and the executron and delivery thereof, and Secured Party may require
payment of the same prior to dehvery of such instruments. Upon the receipt by Borrower of
terminations or releases signed by Secured Party and Trustee, and in recordable form and
evidencing the termination of this Instrument Borrower shall promptly and at its own expense
record or file such termmatlons or releases in each of the cities, towns, counties and parishes,
as appropriate, in which portions of the Collateral may be located, in such a manner so as to
effect a release of all of the Collateral of record Upon the request of Secured Party,
Borrower shall promptly deliver to Secured Party evidence reasonably satrsfactory to Secured
Party of such recordation or filing. Otherwise, this Instrument shall remain and continue in
full force and effect. The obhgatlons under this Artlcle IV shall survive the termination of this

Instrument. P

ARTICLE V

DEFAULT

Section 5.1 Fixtures

Upon the occurrence of any Event of Default whlch is contlnumg, Secured Party may,
to the extent permitted under Applicable Law, elect to treat the Fixtures included in the
Collateral either as real property or as personal property, or both, and proceed to exercise
such rights as apply thereto. With respect to any sale of real property included in the
Collateral made under the powers of sale herein granted and conferred, Secured Party may, to
the extent permitted by Applicable Law, include in such sale any personal property and

Fixtures included in the Collateral and relating to such real property.

Section 5.2 Remedies

(a)  Upon the occurrence of any Event of Default, and at any time durmg the' P
continuation thereof, in addition to all other powers, rights and remedres herein granted er by
law or at equity conferred,
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(i) Secured Party shall have all of the rights and remedies of a mortgagee
- (the power of sale permitted and provided by applicable statute being hereby expressly
. granted by Borrower to Trustee) with respect to all of the Collateral and in addition

'~ Trustee shall have all of the rights and remedies of a mortgagee and a trustee under a

- ¢ deed of trust granted, conferred or permitted by Applicable Law, and Secured Party

" shall have all of the rights of a beneficiary thereunder. Secured Party and Trustee

“~shall, to the extent permitted by Applicable Law, have the right and power, but not the

obhgatlon, to enter upon and take immediate possession of the RP Collateral and the
Fixtures or any part thereof, to exclude Borrower therefrom, to hold, use, operate,
manage. and control such real property, to make all such repairs, replacements,
alterations, additions-and improvements to the same as Secured Party may deem
proper, and to demand collect and retain the Rents as provided in Article III.

(11) ' Secured Party and Trustee with respect to any or all of the Collateral
in lieu of orin addltlon to. exercising any other power, right or remedy herein granted
or by law or equity conferred may, without notice, demand or declaration of default
which are hereby waived by Borrower, proceed by an action or actions in equity or at
law for the seizure and sale of the RP Collateral and the Fixtures or any part thereof,
for the specific performance. of any covenant or agreement herein contained or in aid
of the execution of any power; rlght or remedy herein granted or by law or equity
conferred, for the foreclosure or sale of such real property or any part thereof under
the judgment or decree of any cqurt of competent jurisdiction, for the appointment of
a receiver (without any requirement to post. a'receiver's bond) pending any foreclosure
hereunder or the sale of such real property or any part thereof or for the enforcement
of any other appropriate equitable or legal remedy -

(iii)  Secured Party and Trustee w1th respect to any or all of the Fixtures
shall have all of the rights and remedies of an assignee and secured party granted to the
"Secured Party" under and as defined in the Security Agreement in respect of the
"Collateral" under and as defined in such Security Agreement as if such rights and
remedies were set forth herein, and under Applicable Law, mcludmg the Uniform
Commercial Code, and shall, to the extent permitted to'such Secured Party by
applicable provisions of such Secunty Agreement, have the nght and power, but not
the obligation, to take possession of the Fixtures and to exercise any and all other
rights and remedies granted to such Secured Party under such Secunty Agreement

(iv)  Trustee may, subject to any mandatory requrrements “cf =Applrcable
Law, sell or have sold the RP Collateral and the Fixtures or interests therein or-any
part thereof at one or more sales, as an entirety or in parcels, at such place or places
and otherwise in such manner and upon such notice as may be required by law or by
this Instrument, or, in the absence of any such requirement, as Trustee or Secured ..
Party may deem appropriate. Trustee is specifically authorized, but not requiréd, to - <
hold the public sale of the RP Collateral in any county in which any part of the RP S
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- Collateral is situated. Trustee shall make a conveyance to the purchaser or purchasers
- thereof without, to the extent permitted by Applicable Law, any warranties express or
" implied, and Borrower shall warrant title thereto to such purchaser or purchasers.
-+ _Trustee or Secured Party may postpone the sale of such RP Collateral and the Fixtures
- or interests therein or any part thereof by public announcement at the time and place of
* - such sale, and from time to time thereafter may further postpone such sale by public
"""'announeement made at the time of sale fixed by the preceding postponement. Sale of

a part of the RP Collateral and the Fixtures or interests therein or any defective or
irregular sale hereunder will not exhaust the power of sale (to the extent permitted
under Apphcable Law) and sales may be made from time to time until all such
property is sold without defect or irregularity or the Secured Obligations are paid in
full. Trustee or Secured Party shall have the right, to the extent permitted by
Applicable Law, to appomt one or more attorneys-in-fact to act in conducting the
foreclosure sale and executmg a deed to the purchaser. It shall not be necessary for
any of the Collateral at any such:sale to be physically present or constructively in the
possession of Secured Party or Trustee and Borrower shall deliver all of the Collateral
to the purchaser at such sale. - If it should be impossible or 1mpract1cable to take actual
delivery of the Collateral, then the title and right of possession to the Collateral shall
pass to the purchaser at such sale as completely as if the same had been actually
present and delivered. LA e

(b)  Secured Party (or any Lender or any other person owning, directly or
indirectly, any interest in any of the Secured Obllgatlons) shall have the right to become the
purchaser at any sale made pursuant to the provisions of this Article V and Secured Party (but
not such Lender or other person unless such Secured Party or other person is the owner,
directly or indirectly, of all of the Secured Obligations) shall be entitled, for the purpose of
bidding and making settlement or payment of the purohgse prloe?for all or any portion of the
Collateral sold at any such sale, to use and apply any of the Secured Obligations owed to such
person as a credit on account of the purchase price of : any Collateral payable by such person at
such sale. All other sales shall be, to the extent permitted by Apphcable law, on a cash basis.
Recitals contained in any conveyance to any purchaser at any sale made hereunder will
conclusively establish the truth and accuracy of the matters thereln stated Jincluding, without
limitation, nonpayment of the Secured Obligations and advertlsement and conduct of such sale
in the manner provided herein or provided by law. Borrower does hereby ratlfy and confirm
all legal acts that Secured Party and Trustee may do in carrying out the | prowsmns of thlS
Instrument.

(c) Any sale of the Collateral or any part thereof pursuant to the provisions of this
Article V will operate to divest all right, title, interest, claim and demand of Borfower in. and
to the property sold. Nevertheless, if requested by Secured Party so to do, Borrower shall
join in the execution, acknowledgment and delivery of all proper conveyances, assrgnments
and transfers of the property so sold. Any purchaser at a foreclosure sale will receive .-~
immediate possession of the property purchased, and Borrower agrees that if Borrower
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e -~-:-:~’retalnS possession of the property or any part thereof subsequent to such sale, Borrower will

. be. conmdered a tenant at sufferance of the purchaser, and will, if Borrower remains in
’épossesswn after demand to remove, be guilty of forcible detainer and will be subject to
‘eviction'and removal, forcible or otherwise, with or without process of law, and all damages
to lorrower by reason thereof are hereby expressly waived by Borrower. -

(d) Borrower acknowledges that it is aware of and has had the adv1ce of counsel

of its chou:e w1th respect to its rights, under Applicable Law, with respect to this Instrument,
the Secured Obllgatlons the Collateral, and the other Financing Documents. Nevertheless,
Borrower hereby waives. and relinquishes to the maximum extent permitted by law any right
under any law relating to, and subject to any mandatory requirements of Applicable Law
Borrower hereby agrees that Borrower shall not at any time hereafter have or assert any rlght
under any law pertammg to:. marshalhng, whether of assets or liens, the sale of property in the
inverse order of ahenatron, the exemption of homesteads, the administration of estates of
decedents, appraisement, valuation, stay, extension, redemption, the maturing or declaring due
of the whole or any part of the Secured Obligations, notice of intention of such maturing or
declaring due, other notice (whether of defaults, advances, the creation, existence, extension
or renewal of any of the Secured Obhgattons or otherwise), subrogation, or abatement,
suspension, deferment, diminution or reduction of any of the Secured Obligations (including,
without limitation, setoff), now or hereaﬂer in force.

(e) Upon the occurrence of an Event of Default which is continuing, Secured
Party, at its option, is authorized to foreclose this Instrument subject to the rights of any
tenants of the Premises, and the failure to make any- such tenants parties to any such
foreclosure proceedings and to foreclose their. rlghts will not be, nor be asserted to be by
Borrower, a defense to any proceedings instituted by Secured Party to collect any Secured
Obhgatlons S

(t) Upon the occurrence of an Event of Default which is continuing, Secured Party
shall, to the extent permitted by Applicable Law, have the' optron to- proceed with foreclosure
or the exercise by Trustee of the power of sale in satisfaction of any part of the Secured
Obligations (prior to the declaration of the whole of the Secured Obligations as immediately
mature), and such foreclosure or sale may be made subject to the unmatured part of the
Secured Obligations, and it is agreed that such foreclosure, if so made shall'not in any manner
affect the unmatured part of the Secured Obligations, but as to such. unmatured part of the
Secured Obligations, this Instrument and the other Financing Documents shall remain in full
force and effect just as though no foreclosure or sale had been made. Several foreclosures or
sales may be made without exhausting the right of foreclosure or the power of sale for any
unmatured part of the Secured Obligations, it being the purpose to provide for a foreclosure
and sale of the security for any matured portion of the Secured Obligations without exhaustmg
the power of foreclosure and the power to sell the Collateral for any other part of the Secured
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_k_,_,z:sectlo“ 5 3 Costs and Expenses

All reasonable costs and expenses (including reasonable attorneys' fees and paralegal
ffees legal expenses title premiums, title report and work charges, filing fees, and mortgage,
mortgage registration, transfer, stamp, and other excise taxes) incurred by Secured Party and
Lenders or Trustee in perfecting, protecting or enforcing its rights hereunder, whether or not
an Event of Default shall have occurred, shall be a demand obligation of Borrower to Secured
~Party or Lenders or Trustee, as applicable, and shall bear interest at the Agreed Rate, all of
which shall be part of the Secured Obligations. Borrower's obligation to reimburse Secured
Party and Lenders. for attorneys fees shall include fees incurred at trial, on appeal, upon
petition for review, and in any bankruptcy proceeding. Borrower agrees to indemnify Secured
Party and Lenders and. Trustee for any and all liabilities, obligations, losses, damages,
penalties, actions, Judgments suits, reasonable costs, reasonable expenses or disbursements of
any kind and nature whatsoever which may be imposed on, incurred by or asserted against
Secured Party or any Lender or Trustee in any way relating to or arising out of this Instrument
or any other documents conternplated by or referred to herein or the transactions
contemplated hereby or the enforcement of any of the terms hereof (other than tax upon
income deemed payable by Secured Party, Trustee or Lenders); provided, however, that
Borrower shall not be liable for any .of the foregoing to the extent they arise from the gross
negligence or willful misconduct of Secured Party or any Lender or Trustee.

Section 5.4 Appllcatlon of Proceeds

(a) - The proceeds of any sale of the CoIlateral or any part thereof made pursuant to
this Article V shall be applied as follows: o o

FIRST: To the payment of all costs and expenses of such sale, collection or
other realization, including reasonable compensation to Secured Party and its agents
and counsel, and all other expenses, liabilities and advances made or incurred by
Secured Party in connection therewith, and all amounts for which Secured Party is

~ entitled to indemnification hereunder and all advances made by Secured Party
hereunder for the account of Borrower, and to the payment of all costs and expenses
paid or incurred by Secured Party or Trustee in connection wrth the exercise of any.
right or remedy hereunder; C A b

SECOND: To the payment of all other Secured Obllgatrons (for_ the ratable
beneﬁt of the holders thereof) in such order as Secured Party shaII elec and

THIRD: To the payment to or upon the order of Borrower or.to. whomsoever
may be lawfully entitled to receive the same or as a court of competent _]Ul‘lSdlCthIl
may direct, of any surplus then remaining from such proceeds; o e e
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"’f‘_\_,,prowded however, that if Applicable Law requires such proceeds to be paid or applied in‘a
- manner other than as set forth above in this Section 5.4(a), then such proceeds shall be paid or

:_apphed in accordance with such Applicable Law.

(b) Upon any sale made under the powers of sale herein granted and conferred, the
recexpt of Secured Party or Trustee will be sufficient discharge to the purchaser or purchasers
at any sale for the purchase money, and such purchaser or purchasers and the heirs, devisees,
_personal representatlves successors and assigns thereof will not, after paying such purchase
money and receiving such receipt of Secured Party or Trustee, be obligated to see to the
application thereof or be in 1 any way answerable for any loss, misapplication or nonapplication
thereof. | b :

Section 5.5 Request for Notlce

Borrower hereby requests that a copy of any notice of default and a copy of any notice
of sale hereunder be mailed to Borrower in the manner set forth in Section 7.11 of this
Instrument. v

ARTICLE VI

Section 6.1 Successor Trustee

Trustee may resign in writing addressed to Secured Party or be removed at any time
with or without cause by an instrument in wrltmg duly executed by Secured Party. In case of
the death, resignation, or removal of Trustee, a successor Trustee may be appointed by
Secured Party without other formality than an appomtment and designation in writing unless
otherwise required by Applicable Law, which writing shall be effective when filed for record
in the public office(s) wherein this Instrument has prewously been recorded. Such
appointment and designation will be full evidence of the nght and authonty to make the same
and of all facts therein recited, and upon the making of any such appointment and designation,
this Instrument will vest in the named successor trustee all the nght title and interest of
Trustee in the Collateral, and said successor will thereupon succeed to all the rights, powers,
privileges, immunities and duties hereby conferred upon Trustee; prowded however that
Secured Party may at its option, appoint and designate several successor, trustees-and, in such
manner, appoint and designate a different successor trustee for each county wherein a portion
of the Collateral is located, as described in such written appointment and- demmatlon, and
upon the making of any such appointment and designation, this Instrument will vest in each
such named successor trustee all of the right, title and interest of Trustee in that portlon of the
Collateral ascribed to such named successor trustee, and each such named successor trustee
will thereupon succeed to all the rights, powers, privileges, immunities and duties hereby
conferred upon Trustee in that portion of the Collateral ascribed to such named successor
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R .-:-v"tmstee All references herein to Trustee will be deemed to refer to the trustee or trustees
from ttme to time acting hereunder.

ﬁié%Sectlon 6. 2 Trustee s Powers

At any tlme or from time to tlme without liability therefor and wnhout notice, upon
wrltten request ‘of Secured Party and presentation of this Instrument and the Secured
~Instrument for, endersement and without affecting the personal liability of any person for
payment of the mdebtedness secured hereby or the effect of this Instrument upon the
remainder of the, Collatera] Trustee may (a) reconvey any part of the Collateral, (b) consent in
wntmg to the makmg of any map or plat thereof; (c) join in granting any easement thereon, or
(d) join in any extenswn agreement or any agreement subordinating the lien or charge hereof

Section 6.3 Full Reconveyance by Trustee

To the extent Trustee S srgnature is necessary on any full reconveyance of this
Instrument, then, upon written request of Secured Party stating that all sums secured hereby
have been pald and upon surrender of th1s Instrument and the Secured Instrument to Trustee
payment by Borrower of Trustee's fees Trustee shall reconvey to Borrower, or to the person
or persons legally entitled thereto, vvrtheut warranty, any portion of the Collateral then held
hereunder. The recitals in such reconveyance of any matters or facts shall be conclusive proof
of the truthfulness thereof. The grantee inany reconveyance may be described as "the person
or persons legally entitled thereto." S

Section 6.4 Indemnity |

Lenders shall indemnify Trustee against all clatms actrons liabilities, judgments, costs,
attorneys' fees or other charges of whatsoever kind or nature made against or incurred by
Trustee, and arising out of the performance by Trustee of the dutles of Trustee hereunder.

ARTICLE VII

MISCELLANEOUS COVENANTS AND AGREEMENTS

Section 7.1 Cumulative Rights; Waivers; Modlficatmns

Each and every right, power and remedy hereby granted to Secured P arty-and Trustee
shall be cumulative and not exclusive, and each and every right, power and remedy whether
specifically hereby granted or otherwise existing may be exercised from time to time- and as
often and in such order as may be deemed expedient by Secured Party or Trustee and the
exercise of any such right, power or remedy will not be deemed a waiver of the nght to.
exercise, at the same time or thereafter, any other rrght power or remedy. No delayor - .-
omission by Secured Party or Trustee in the exercise of any right, power or remedy w111 1mpa1r
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e any such right, power or remedy or operate as a waiver thereof or of any other right, power or
remedy then or thereafter ex1st1ng Any and all covenants of Borrower in this Instrument may

’,from time to time, by instrument in writing signed by Secured Party, be waived to such extent
‘and in such ‘manner as Secured Party may desire, but no such waiver will ever affect or impair
the. nghts of Secured Party or Trustee hereunder, except to the extent specifically stated in
such written instrument. All changes to and modifications of this Instrument must be in
writing’ and srgned by Borrower and Secured Party.

Section 7 2 Partlal Releases

No release from the lien or encumbrance of this Instrument of any part of the
Collateral shall in any way alter, vary or diminish the force or effect of this Instrument on the
balance of the Collateral or the pnonty of the lien of this Instrument on the balance of the
Collateral. £ -

Section 7.3 SeveFa:;B'ility A

Ifany provision hereof or of any of the other documents constituting, ev1dencmg or
jurisdiction, the other provisions hereof or of said documents shall remain in full force and
effect in such jurisdiction and the rematmng prowsmns hereof will be liberally construed in
favor of Secured Party in order to carry ‘out the provisions hereof and of such other
documents. The invalidity of any provision of this Instrument in any jurisdiction will not
affect the validity or enforceability of any such prowsron m any other jurisdiction.

Section 7.4 Subrogation

This Instrument is made with full substltutron and subrogatron of Secured Party on
behalf of Lenders and of Trustee in and to all covenants and warranties by others heretofore
given or made in respect of the Collateral or any part thereof To the extent that proceeds of
the Loans and other credlt facilities and obhgatlons ewdenced or guarantled by the Secured
Collateral, such proceeds have been or will be advanced at Borrower s request and Secured
Party on behalf of Lenders shall be subrogated to any and all nghts and liens held by any
owner or holder of such outstanding liens, charges and prior encumbrances 1rrespect1ve of
whether said liens, charges or encumbrances are released. -

Section 7. 5 Secured Party's Powers

Without affecting the liability of any other person liable for the payment of any
obligation herein mentioned, and without affecting the lien or charge of this Instrument upon
any portion of the Premises not then or theretofore released as security for the full amount of
all unpaid Secured Obligations, Secured Party may, in accordance with the provisions of

Section 7.1, from time to time and without notice, (a) release any persons liable, (b) ex:tend
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o the ;ﬁaturlty or alter any of the terms of any such obligation, (c) grant other indulgences (d)
release or reconvey, or cause to be released or reconveyed at any time at Secured Party's

,':EOptlon any parcel, portion or all of the Collateral, (e) take or release any other or additional
‘'security-for any obligation herein mentioned, or (f) make compositions or other arrangements
w1th debtors 1n relatron thereto.

Sectlon b2 6 Enforceabrllty of Instrument

Thrs Instrument is deemed to be and may be enforced from time to time as an
assignment, chattel mortgage contract, deed of trust, deed to secure debt, financing
statement, real estate, ‘mortgage or security agreement, and from time to time as any one or
more thereof, as is appropriate under applicable state law. A carbon, photographic or other
reproduction of this Instrument or any financing statement in connection herewith shall be
sufficient as a ﬁnancrng statement for any and all purposes.

Section 7.7 Interest

All interest requrred hereunder and under the Secured Oblrgatrons shall be calculated
the contrary contained herein, no rate of interest required hereunder or under the Secured
Obhgatlons shall exceed the maximum legal rate under Applicable Law, and, in the event any
such rate is found to exceed such maximum legal rate, Borrower shall be required to pay only
such maximum legal rate. All agreements ‘between Borrower, Secured Party and Lenders are
hereby expressly limited so that in no contmgency or event whatsoever shall the amount paid,
or agreed to be paid, to Secured Party or Lenders for the use, forbearance or detention of the
money due under the Secured Instruments exceed the maximum amount perrmssrble under
Applicable Law. If, due to any circumstances whatsoever fulﬁllment of any provision hereof,
at the time performance of such provision shall be due, shall involve transcending the limit of
validity prescribed by law, then the obligation to be ﬁ.rlﬁlled shall be reduced to the limit of
such validity, and if from any circumstances Secured Party.or any Lender should ever receive
as interest an amount that would exceed the highest lawful rate, such amount that would be
excessive interest shall be applied to the reduction of the pnncrpal amount owing under the
apphcable Secured Instrument and not to the payment of interest.- Under theterms and
provisions of the Secured Obligations which this Instrument secures _iand under the terms and
provisions of any future or further advances secured hereby, the interest rate payable
thereunder may be variable. ONE OF THE PURPOSES OF THIS SECTION ISTO.
PROVIDE RECORD NOTICE OF THE RIGHT OF SECURED PARTY AN) LENDERS
TO INCREASE OR DECREASE THE INTEREST RATE ON ANY OF THE SECURED
OBLIGATIONS WHERE THE TERMS AND PROVISIONS OF SUCH SECURED
OBLIGATIONS PROVIDE FOR A VARIABLE INTEREST RATE.
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,-:-:fSecthll 78 Choice of Law

ThlS Instrument shall be, and the Credit Agreement provides that they are to be,
fgoverned by, and construed and enforced in accordance with, the laws of the state of
Washmgton, Wlthout regard to conflict of law rules and principles.

Sectmn 7. 9 --"'""'"‘-:--::'Counterparts

ThlS Instrument may be executed in any number of original counterparts, each of
which shall be deemed an original and all of which shall constitute one and the same
Instrument with the same effect as if all parties had signed the same signature page. Any
signature page of this Instrument may be detached from any counterpart of this Instrument
and reattached to any other counterpart of this Instrument so that all signature pages are
physically attached to the same mstrument

Section 7.10 Recordmg References

Unless otherw1se specxﬁed in any of the Exhibits attached hereto all recording
parish, as appropriate, in which the"aﬁ'ected land is located. The references in an Exhibit to
liens, encumbrances and other burdens 1f any, shall not be deemed to recognize or create any
rights in third parties. n

Section 7.11 Notices

Unless otherwise speclﬁcally prowded herem, any notlce or other communication
herein required or permitted to be given in accordance W1th the Credlt Agreement.

Section 7.12 Successors and Assigns

This Instrument shall bind and inure to the benefit of the respective successors and
assigns of Borrower, Secured Party and Lenders, including, without limitation, any and all
other banks, lending institutions and parties which may participate in the indebtedness
evidenced by the Secured Obhgatlons or any of them (all such banks; lendmg institutions and
other parties who participate in the indebtedness evidenced by the Obllgatlens or any of them
being referred to herein as the "Partlclpants") The Participants may, by agreement among
them, provide for and regulate the exercise of their rights and remedies hereunder, but, unless
and until modified to the contrary in writing executed by the Participants and recorded in the
same offices as this Instrument is recorded, Borrower and all others shall be entltled to rely on
the releases, waivers, consents, approvals, notifications and other acts of Secured Party; -
without inquiry into any such agreements or the existence of required consents or. apprevals of
the Participants therefor. As used herein, the term "Secured Party" shall mean, at any o
particular time, any person, corporation, partnership, trust, estate or other entity servmg as the
administrative agent under the Credit Agreement. Any waiver, consent approval no’nﬁcatxon
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e orother action required or permitted to be obtained from or taken by Secured Party may be
obtalned from or taken by the agent or agents of Lenders appointed from time to time for that
:_fpurpose Lenders may, by agreement among such persons or entities, provide for and regulate

‘the exercise of their rights and remedies hereunder, but, unless and until modified to the
contrary in wntmg by such persons or entities, Borrower and all others shall be entitled to rely
on the waivers, consents, approvals, notifications, and other acts of such agent, without
inquiry into any such agreements or the existence of required consents or approvals of

- Lenders therefor

Sectlon 7. 13 Frxture Fllmg Financing Statements

Some of the above goods are or are to become fixtures on the Premises. This
Instrument shall be effectlve as a financing statement filed as a fixture filing with respect to all
fixtures included in the Collateral and is to be filed for record in, among other places the real
estate records of each county and’ each parish in which the affected real estate is located; to
wit, all of those listed in Exhibit A Borrower is the owner of a record interest in the real
estate concerned. The secured party is Secured Party. The malhng address of Borrower and
the address of Secured Party from wluch information concerning the security interest may be
obtained are as set forth herein. - -

Section 7.14 Captions

The captions or headings at the begmmng of Articles and Sections hereof are for the
convenience of the parties and are not a part of thlS ‘:_Instr_ument

Section 7.135 No Merger of Lease

If both the lessor's and lessee's estate under any lease, including, without limitation,
any Subject Lease, or any portion thereof which constitutes a part of the Collateral shall at any
time become vested in one owner, this Instrument and the llen created hereby shall not be
destroyed or terminated by application of the doctrine of merger unless Secured Party so
elects as evidenced by recording a written declaration so stating and,’ unless and until Secured
Party so elects, Secured Party shall continue to have and enjoy all of the rights and privileges
of Secured Party as to the separate estates. In addition, upon the foreclosure of the lien
created by this Instrument on the Collateral pursuant to the provisions hereof, any leases or
subleases then existing and affecting all or any portion of the Collateral shall not be destroyed
or terminated by application of the law of merger or as a matter of law oras‘a result of such
foreclosure unless Secured Party or any purchaser at such foreclosure shall S0 elect No act
by or on behalf of Secured Party or any such purchaser shall constitute a terrmnatron of any
lease or sublease unless Secured Party or such purchaser shall give written notlce thereof to

such tenant or subtenant.
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T -":;l_,_,hSecthll 7.16 Interpretation

i In this Instrument the smgular shall include the plural and the masculme shall include
f;the fermmne and neuter and vice versa, if the context so requires.

Sectlon 7 17 Purpose of the Loan

Borrower hereby represents and agrees that the Loans, credit facilities and other
" obligations evidenced or guarantied by the Secured Instruments as secured by this Instrument
are being obtained for business or commercial purposes, and the proceeds thereof will not be
used for persona,l farmly, re51dent1a1 household or agricultural purposes.

Section 7.18 Relatlonshlp of Parties

The relatlonshlp between lorrower and Secured Party is that of borrower and
representative of Lenders, as lenders only, and neither Borrower nor Secured Party is, nor
shall it hold itself out to be, the agent employee joint venturer or partner of the other.

IN WITNESS WHEREOF Borrower has caused this Instrument to be duly executed

HAGGEN INC., a Washington corporation, as

Borrower

¢
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State ef - Washington )

) ss.
County of Whatcom )

. | certlfy that I know or have satlsfactory evidence that DAL £ 1‘/ ENLE V is the
person who appeared before me, and said person acknowledged that he/she signed this
_instrument, on. oath stated that he/she was authorized to execute the instrument, and
acknowledged it as the, /€£ SipE N7 ¢ CEp of Haggen, Inc., to be the free and voluntary

act of such party for the uses and purposes mentioned in the instrument.
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EXHIBIT A

LEGAL DESCRIPTION OF THE LAND

"*»-Lot 1 MOUNT VERNON SHORT PLAT NO. MV-5-98, approved
August 30 1999 and recorded August 31, 1999, under Auditor’s File
No. 1999083 10020, records of Skagit County, Washington; being a portion of
the Northwest Quarter of Section 21, Township 34 North, Range 4 East of the
Willamette Merldlan

Situated in Skaglt County, Washmgton
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EXHIBIT B

DESCRIPTION OF THE LEASES

That certam Mt Vernon Lease entered into between Briar Development Company and
Haggen, Inc., dated March 17, 1999, a memorandum of which was recorded in the real estate
“records of Skaglt County, Washmgton under Recording No. 9904010055.
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