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AFTER RECORDING RETURN TO:
SKAGIT COUNTY HEARING EXAMINER
302 SOUTH FIRST STREET
MOUNT VERNON, WA 9:273

DOCUMENT TITLE: ORDER .N SH.RELINE SUBSTANTIAL DEVELOPMENT VARIANCE
SL 0O 0067

HEARING OFFICER: SKAGIT COUNTY HEARING EXAMINER
APPLICANT: SKAGIT COUNTY PNRLIC WORKS
ASSESSOR PARCEL NOS: P35093

ABBREVIATED LEGAL DESCRIPTION: located W|th|n Sectlon 31, Townshlp 35 North,
Range 3 East, W.M., Skagit County, Washington. E
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SKAGIT COUNTY HEARING EXAMIINER
STATE OF WASHINGTON

“In the Matter of the Application of

Culvert, Emptying Drrectly into Pad111a
Bay .

)
SKAGIT COUNTY PUBLIC ) SLO0-0067
WORKS DEPARTMENT )

)
For a Shorehne Substantlal Development ) Findings of Fact,
And Variance Perrnlt to Reroute a Storm ) Conclusions of Law,
Water Drainage System into a Centralized ) And Decision

)

)

)

THIS MATTER relates to an apphcatlon for shoreline approvals filed by the
Skagit County Department’ of Pubhc Works. The application came on for hearing on
May 24, 2000, upon due notlce 'Daniel Downs represented the Skagit County Planning
and Permit Center. Pete Landry appeared for the applicant. Testimony was heard from
members of the public. @~ %

On the basis of the testlmony heard the exhibits admitted and arguments made,
the following is entered: -

FINDIN GS .F F ACT

1. The Skagit County Department of Pubhc Works (applicant) seeks a Shoreline
Substantial Development and Variance Permit in order to burld stormwater drainage
improvements. The project involves rerouting stormwater mto a centralized culvert
which will cross the 100 foot utility-line setback and empty dzreetly 1nt0 Padilla Bay.

2. The project begins just northeast of the 1ntersect10n of J osh Wllson Road and

the south and north side of C Street going under Bayview EdlSOI‘l Road and then into
Padilla Bay. The proposal is within Sec. 31, T35N, R3E, W.M. —

3. Existing stormwater drainage in the rural village of Bayv1ew W1H 'be ‘collected
into a 3 by 4 foot box culvert and conveyed to the south end of the Skagit County/
Department of Ecology boat launch. The discharge from this box culvert will occur in
cobbles and drain gravel placed above mean higher high water and then flow, 1nto the bay
in a natural course that mimics a stream’s alluvial fan. Along C street the water Wlll
traverse a six-foot wide bioswale, designed to remove pollutants and sediment frorn
storm flows prior to discharge. Adjacent to the outflow from the culvert, rootwads
native vegetation, and log booms will help to create a natural look. -

\\\\\\\\\\\\\\\\\\\\\\ﬂt\l\\\\lllﬁ\lﬂ\\ |

Kathy Hill,: SKaglt County A
7/11/2000 Page 2 of 11

\l\\\t\\t\\\\\

ltor W
12 33 39PM



4. The designation for the affected shoreline areas is Rural Residential above the

R .rdlnary High Water Mark (OHWM) and Aquatic below the OHWM. Under the
.~ Shoreline Management Act (SMA), the shorelines of Padilla Bay are shorelines of

:,;.;f;statew1de significance. The Comprehensive Plan designation for the area is Bayview
" "-Rural Vlllage The zoning landward of the OHWM is Residential.

5 A FlSh and Wildlife Site Assessment/Habitat Management Plan prepared for
the pI‘O_] ect 1dent1ﬁed no significant potential negative impacts and found that the project
would be llkely to 1mprove the quality of water flowing into the bay. The Technical
Team had no comments

6. A M1t1gated Determ1nat10n of Non-significance (MDNS) under the State .

Environmental Pohcy Aot (SEPA) was 1ssued on March 30, 2000. The MDNS was not
appealed. e Y

7. The proj ect 1s hemg undertaken to upgrade drainage facilities in an area where
there have been numerous complamts about ex1st1ng facilities. It is expected to alleviate
roadway flooding and property damage and to improve roadway safety. The project will
occur entirely within County road nght of Way and 1s not expected to have any impact on
neighboring private properties. -

8. The proposal qualifies as stibstantial development on shorelines of the state
and requires a shoreline substantial development permit. For approval of such a permit,
the Skagit County Shoreline Master Program (SMP) Sectlon 9.02, requires that the
development be consistent with: -

a. Policies and regulations of the Skagrt County Shoreline Master

Program; and

b. Applicable policies enumerated in RCW 90 5 8.020 in regard to

shorelines of the state and shorelines of statew1de significance;

¢. Regulations adopted by the Department of Ecology pursuant to

the Act [WAC 173-27].

9. The Staff Report contains an analysis which detemnnes that the proposed

project conforms with the above criteria, including the policies for shorehnes of statewide
significance. The Examiner concurs in this analysis and adopts the same '

10. The apphcable SMP regulat1ons are those for “Ut111t1es ? Ut111ty

requirements is a 100 foot setback from the OHWM for utility lines not buned beneath
the surface. Because the drainage system will cross this setback area above greund a >
variance is required. - T

11. The SMP at Section 10.03(1) contains standards for shoreline vanances for |
development landward of the OHWM. The applicant must prove: ya
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a. That the strict application of the bulk, dimensional or performance
standards set forth in this Master Program precludes or significantly
interferes with a reasonable use of the property not otherwise prohibited
. by this Master Program. |

b. That the hardship'described above is specifically related to the property
" " -and is the result of unique conditions such as irregular lot shape, size or
natural features and the application of this Master Program and not, for
example from deed restrictions or the applicant’s own actions.

c That the design of the project will be compatible with other permitted
”act1v1t1es in the area and will not cause adverse effects to adjacent
propertles or the shorehne environment designation.

d. That the Varlanee does not constitute a grant of special privilege not
enjoyed by the other properties in the same area and will be the minimum
necessary to’ afford rehef

e. That the pubhe 1_nterest Wlll suffer no substantial detrimental effect.
In the grantlng of variance permits; the cumulatwe mmpact of additional requests for like
in the area is to be considered. L4

12. The Staff Report thoroughly analyzes the pI‘O_] ect agamst these criteria and
concludes that the project meets them. The Exammer concurs in this ana1y31s and adopts
the same. .

13. Asnoted, at its lower end, the proposed dramage system design seeks to
mimic the conditions of a natural stream, rather than using culverts all the way to the bay.
This environmentally friendly approach could not be used if the preference for buried
utility lines of the SMP were strictly applied. The overall effeet of the project should be
to alleviate past flooding problems that have resulted from under51zed culverts. The

system improvements proposed will slow surface water runoff and 1 1mprove the quality of
the discharge. A

14.  Ownership and use questions relating to the Department of Eeolo;gy s
interest in the boat launch have been resolved to the satisfaction of the ageno" s 1nvolved

15. Area residents expressed concerns about the cost, the routmg an (,._,_the ‘,
effectiveness of the proposed project. The Examiner is persuaded that alternative routes
were adequately considered and that the chosen design represents the most effective: "
project consistent with reasonable cost. The facilities should not increase hazards of
erosion in the area of the boat launch e

16. :Any conclusion herein which may be deemed a finding is hereby adopted as
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CONCLUSIONS OF LAW

;P . 1~The Hearing Examiner has jurisdiction over the parties and subject matter of
the preeeedmg

2 The requlrements of SEPA have been met.

3. The ﬁndmgs support a conclusion that, as conditioned, the project will meet
the criteria for approval for a shoreline substantial development permit and a shoreline
variance perm1t "

4. The followmg cond1t1ons should be imposed.

(a) The permlttee shall comply with the Fish & Wildlife Site Assessment
recormnendatlons mn regards to management and maintenance of the
project. This 1ncludes mowing the bioswale once to three times a year and
the removal of pollutant retaining sod every three to five years.

(b) The applicant shall comply will all conditions required by the MDNS
issued March 30, 2000.

(c) Public Works shall be respon51ble for any damages to the boat launch

that may occur as a resyl’g of this project.

5. Any finding herein which maybe deeme’df;::&-';:gonclusion is hereby adopted as

DECISION

The requested shoreline substantial development and Vanance permit is granted,
subject to the conditions set forth in Conclusion 4 above s

Wick Dufford, Heanng“Exammer

Date of Action: July 10, 2000
Copies transmitted Applicant: July 10, 2000

Attachment: Staff Report
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SKAGIT COUNTY PLANNING & PERMIT CENTER

FII\IDINGS OF FACT
REVIEWI\IG AUTHORITY Skagit County Hearing Examiner
PUBLIC HEARIN G DATE May 10, 2000
APPLICATION F OR N .Shorehne Substantial Development/Variance #PL OO- ‘
APPLICATION DATE  February 7, 2000

APPLICANT: * Skagit County Public Works Department
~"1111 Cleveland Ave

e Mount Vemon WA 98273

PROJECT DESCRIPTION: The apphcant requests a Substantial Development/Variance
as required by the Skagit County Shorehne Management Master Program (SCSMMP)
for: rerouting of a storm water drainage. system into a centralized culvert per SCSMMP
Chapter 10. The SCSMMP in 7.18 Table U requlres that non-buried utility lines maintain
a 100 foot setback from the OHWM in the Rural. Res1dent1a1 shoreline designation. The
discharge from the culvert will occur above the Mean ngher High Water MHHW) mark
of 7.7 feet and flow into Padilla Bay mimicking a. natqral‘l_:y_‘ﬂqwmg stream. A 6-8 foot
wide bioswale will collect the water upstream to minimize anthropogenic pollutants and
sedimentation from entering Padilla Bay. The outﬂow culvert W111 1ncorporate rootwads,
native vegetation, and log booms to facilitate water quall e

PROJECT LOCATION: The proposed project begins just northeast of the intersection of
Josh Wilson Road and 3™ Street, proceeds north on the east side’of 3rd Street to C Street, |
turns west along the south and north side of C Street going under Baywew Edison Road
into Padilla Bay, within a portion of Section 31, Township 35 North Range 3 East

W.M., Skagit County.

RECOMMENDATION: Approval, with conditions stated at the end of the rep -
EXHIBITS: P

[

Staff Report s 7

2. February 7, 2000, Shoreline Variance application, a narrative, JARPA oWnershl
certification and site plans and SEPA checklist. -

3. February 24, 2000 & March 2, 2000, Notice of Development Apphcatlon =

Wi
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March 14, 2000 “Informal Sub-tidal Benthic Macroinvertibrate Study on Dralna,qe

+_Outflows in the Rural Village of Bayview, Washington, prepared by Josh Wilson of
-+ _~Skagit County Public Works.

Assessment/Habitat Management Plan as required in 14.06.510 & 520 of the
Skagit County Critical Areas Ordinance. The report identified no s1gn1ﬁcaﬁ_: S
potential negative impacts and found that the proposal would be 11ke1y to lmprove'_,
water quality flowing into the Bay. The Informal Sub-tidal : Bentic .=~
Macroinvertibrate Study on Drainage Outflows in Rural Vrllage of Banew

W)
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5.~ March Fish & Willie Report Addendum prepared by Pete Landry of the Skagit

;-"'-"“County Public Works Department.

0. - March 30, 2000 Mitigated Determination of Non-Significance (MDNS) issued by

“. " Skagit County.

7. March 16, 2000 letter of concern from Dale Jenkins of 12638 C street Mount
Vernon, WA 98273.

8. March 20, 2000 letter of concern from Norman Jenkins of 11545 Walker Road,
Mount: Vernon 98273.

0. March 13, 2000 letter of concemn from Douglas Ramey of 11132 3™ street, Mount
Veron, 98273, '

10.  April 21, 2000 e—maﬂ frorn Pete Landry to Daniel Downs.

11. February 235, 20.0 “Town of Bayview Drainage Improvement Project: Critical
Areas Ordinance 1 revrew prepared by Jonas Winbolt.

STAFF FINDINGS:

1. The application has been advert1sed 1n accordance with Section 9.04 of the Skagit
County Shoreline Management Master Program (SCSMMP) and WAC 173-14-070.

2. The subject property is Wlﬂ’]JIl the JUIISdlCtIOII of the Washington State Shorehne
Management Act and the SCSMMP "

2. The subject proposal is located with"jn?Padill:i Bay and is designated as Aquatic
below the OHWM and Rural Residential above the ‘OHWM 1 the SCSMMP. The
zoning landward of the OHWM is Re31dent1al and the Skagit County
Comprehensive Plan designation is Bayview: Rural V1llage

3. The area directly adjacent to Padilla Bay is de51gnated by the FEMA maps as V4
with an elevation of 9 feet. The remainder of the pmposed route 1s located outside
of FEMA flood risk designations.

4. The Coastal Zone Atlas of Washington, contains the followmg information
regarding the site: Geology — Till Nonsorted, Slope Stab111ty Stable Coastal
Floodlng UF (not subject to), Sand & Gravel — G2 — Gravel quantlty sufﬁ01ent
for mining, Coastal Drift —bearing southeasterly, Land Cover — Commercral-
Residential.

5. Staff determined that the subject proposal required a Fish & Wlldhfe Slte?f’

W
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Washington, identified the proposed site for the outflow as the one with the most

‘tk_,,_<5__d1vers1ty of macro invertebrate species present. A notice for Technical Team
.~ " review was forwarded to the appropriate agencies with a March 27 to
Aprll 15 comment period. No comments were received.

SR The apphcatlon was reviewed in accordance with the State Environmental Policy
Act guidelines (WAC 197-11 and RCW 43.21C). Skagit County Planning and
'"'"'Permrt Center acting as Lead Agency, issued a Mitigated Determination of Non-

Slgmﬁeance on March 30, 2000, subject to the following conditions:

A) _::.;;.The subj ect proposal shall comply with the Skagit County Shorelines Master
“Program and the Shoreline Management Act RCW 90.58. In doing so, the
apphcant shall receive a “Shoreline Substantial Development Permit.” ‘

B) Best management practices shall be used to protect water quahty and prevent
any negative impacts upon the tidelands or native Vegetauon in the shoreline
area during construction.

C) The applicant shall strictly adhere to the project information (site diagram)
submitted for thrs proposal If the applicant proposes any modification of
the subject proposal ‘he/she shall request a permit revision from this office
prior to the start of constructlon

D) The applicant shall receive an approved fill and grade permit from Skagit
County prior to the start of construction.

E) The applicant shall receive an approved Hydraulic PI'O_] ect Approval from the
Washington State Department of Flsh and Wildlife prior to start of
construction.

F) The applicant shall contact the Anny Corps of Engineers (206-674-3495)
prior to the start of construction in regards to-additional permitting.

Q) The applicant shall strictly adhere to the project 1nformat1on (site diagram)
submitted for this proposal. If the apphcant proposes any modification of
the subject proposal, he/she shall request ap perrmt rev131on from this office
prior to the start of construction.

Several comments were received regarding the proposa “Major concerns
included: |
A) The first public meeting did not address numerous questlons concerning
the location of the project, what a bioswale is and Why eant the prOJect
stay in the current location.
B) 95% of the Bayview drainage problems are east of the prOJ ect area
C) Upland culverts are too small and the drainage system should run along
Josh Wilson Road to the Bay. o
D) The new system is not needed.

Peter Landry, of the Skagit County Public Works department, responded in a

April 20, 2000 e-mail to Daniel Downs regarding the comments submltted (seﬁ ¥

exhibit#10.
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o Staff determined that the proposal is located on a Shoreline of Statew1de
Significance thereby requiring the necessity of reviewing the proposal with the
 ~following policies:

24 .ﬁi«f---.:.The statewide interest should be recognized and protected over the local

“interest.
b _s--‘The natural character of shorelines of statewide s1gn1ﬁcanoe should be
- preserved.
¢c._-Uses of shorelines of statewide significance should result in long term
. benefits to the people of the state.
d. The natural resources and ecological systems of shorehnes of statewide
s1gn1ﬁcance should be protected.
e. Public access to publ1oly owned areas in shorelines of statewide significance
should be 1ncreased ‘
f. Recreatlonal opportun1t1es for the public should be increased on shorelines of .
statewide m,nﬁcance
Staff has determmed that the proposal_does not conflict with any of the afore
stated policies. = .

9. The proposal does notquahfyas an exemption from a Substantial Development

Permit upon reviewing the: exemptlons allowed 1n WAC 173-27-040(2)(a-0) and
will cost more than $2,500. OO dolla;rs

REVIEW OF APPLICABLE COUNTY SMNIP POLICIES & REGULATIONS.

Staff determined that the subject proposal was reqmred to be reviewed for consistency with
SCSMMP Chapter 7.18 Utilities as defined in:Chapter 3. 03. The entire Chapter 7.18 of the
SCSMMP regarding Utilities is included as Attachment “A” of the staff report, staff has

summarized the policies involved.

Staff determined that the proposal does not conﬂ1ct W1th the general policies regarding,
Coordination, Existing use areas, Joint Use, Multiple use, Natural resources processes, and
other uses, Location, Solid Waste avoidance of sensitive areas, Hazardous areas,
Petroleum/chemical pipelines and electrical transmission cables le81gn and Impacts.

Staff further determined that the proposal complies W1th all SCSMMP regulations
regarding Rural Residential, Existing use areas, Prohibited - ut111ty developments
Floodplains, Floodways, Underground utilities, Shore defense works, Parkmg areas and
access roads, Screening and buffer areas, Landfills, Underground utility hnes Surface ut111ty
lines, Aerial utility lines, and Tabular Regulations except shoreline setbacks.- “

The followmg inserts from the Regulation section are considered below w1th staff notes
2. REGULATIONS

A Shorelne Are By ]

(2) Rural Residential

iy [Lllﬂllﬂlllll
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.‘;,.Ut111ty development is permitted subject to the General and Tabular Regulations ...

" (C) Tabular Regulations

- Ta able U (1)(a) for Rural Residential requires a 100-foot setback from the OH WM for

" utility lines that are not buried beneath the surface. Because the proposal is to build the

"dramage system above ground within the 100 foot setback the variance is required.
The proposal therefore requires a variance from the 100-foot shoreline setback requirement
for non burzed ut‘zlufy lines.

10. The SSMMP Chapter 10 Variances, sets forth the criteria for granting Shoreline
Variance Perrmts Section 10.03(1) - Criteria for granting shoreline variance permits
reads:. Vanance permlts for development to be located landward of the ordinary
high water 'mark (.HWM) except within areas designated marshes, bogs or
swamps pur_suant to Chapter 173-22 WAC, may be granted provided the applicant
can meet all the following criteria; the burden of proof shall be on the applicant. '

a. That the strict application of the bulk, dimensional or performance
standards set forth in this Master Program precludes or significantly
interferes Wlth a- reasenable use of the property not otherwise
prohibited by thls Master Program.

Strict application bf the dimensional standards for this proposal would
force the proposal to use culverts for the storm water drainage all the way
to the Bay, thereby undermmmg a major part of the purpose of the
proposed design in attemptmg l‘o mimic “natural”’, not manmadg

conditions.

b. That the hardship described above is specifically related to the

property and is the result of umque conditions such as irregular lot
shape, size or natural features and- the appllcatmn of this Master
Program and not, for example, from deed restrlctlons or the applicant's
own actions.
The hardship is due to the SCSMMP s emphaszs on encoumgmg buried
utility lines. In most cases, utility lmes for carryzng gas ozl electrzczty and
However, this proposal deals with the modzf catzon of an existing Storm
water drainage system by attempting to resz‘ore zt to a. more natural
condition in order to mimic a small stream. S |

C. That the design of the project will be compatible Wlth otherfpernutted
activities in the area and will not cause adverse effects .
properties or the shoreline environment designation. " A
Storm water drainage has been compatible with other permztted actzvzrzes m?f’
the area. All construction activity in route to the Bay is within Counzy nght___.,f--*"*
of way and the cumulative impact to the area should be positive by way of | -
alleviating flooding problems that have occurred on adjacent propeme_g in
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That the variance authorized does not constitute a grant of spec1al

privilege not enjoyed by the other properties in the same area and will

be the minimum necessary to afford relief.

~. The issuance of a variance for this proposal would be consistent with

. numerous restoration efforts that have occurred statewide in an attempt to
design storm water drainage systems that better mimic natural conditions

and enhance water quality.

e That the public interest will suffer no substantial detrimental effect.

Ihe publzc interest may be best served by utilizing storm water drainage

_;_5-:*deszgn that slows surface water runoff prior to discharging into Padilla Bay
RE”L‘hereby enhancmg water quality in Padilla Bay.

RECOMNIENDATION

Based on the above ﬁndmgs the Skaglt County Planning and Permit Center would
recommend for approval of a Shorehne Variance Permit subject to the following
conditions: (e

I. The applicant shall comply Wlth the Fish & Wildlife Site Assessment
recommendations in regards to Management & Maintenance of the proposal. This
includes mowing the bioswale once t0. three t1mes a year and the removal of
pollutant retaining sod every three to ﬁve years: -

2. The applicant shall comply with all condltlons requlred by the MDNS issued on
March 30, 2000 and listed within this report

Prepared By: DD

Approved By:

Date: April 20, 2000
Amended:
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