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DEED OF TRUST, SECURITY AGREEMENT AND FIXTURE FILING WITH
. ASSIGNMENT OF LEASES AND RENTS

k . J

THIS DEED OF TRUST, SECURITY AGREEMENT AND FIXTURE FILING
WITH ASSIG:-;' MENT OF LEASES AND RENTS (“Deed of Trust”) is made as of
May 25, 2000 by “BRIAR DEVELOPMENT COMPANY, a Washington general
partnership, as’ “Grantor”, whose address is P.O. Box 9704, Bellingham, Washington
98227-9704; to WESTWARD FINANCIAL SERVICES CORP, as “Trustee”, whose
address is 1500 Cornwall’ Avenue Bellingham, Wash. 98225 ; for the benefit of HORIZON
BANK, a Washmgton bankmg corporation, doing busmess as HORIZON BANK, as
“Beneficiary”, whose address is 211 E. Holly Street, Bellingham, Washington 98225.

ARTICLE 1

1. Granting Clause Grantor irrevocably grants, bargains, sells and conveys to
Trustee and its successors and as31gns in‘trust, with power of sale and with right of entry and
possession as provided herein, all Grantor s estate, right, title, interest, claim and demand,
now owned or hereafter acquired, in angl_ to the following (the “Property”):

(2) The real property in WhatcomCounty, ";Washington, described in “Real
Property”. 4 :_;i{ :

(b) All land lying in streets and roads adjommg the Real Property, and all access
rights and easements pertaining to the Real Property ey

(©) All the lands, tenements, privileges, reversrons rernamders irrigation and
water rights and stock, 011 and gas r1ghts royalt1es mmerals and mineral rlghts all

anyway pertaining to the Real Property

(d) All buildings, structures, improvements, ﬁxtures equlpment and machmery
and property now or hereafter attached to or used in connection with the. use, oceupancy or
operation of the Real Property including, but not limited to, heatmg and mcmeratmg
apparatus and equipment, boilers, engines, motors, generating equipment,. telephene and
other communication systems, piping and plumbing fixtures, ranges, cooking’ apparatus and
mechanical kitchen equipment, refrigerators, cooling, ventilating, sprmkhng and vacuum
cleaning systems, fire extinguishing apparatus, gas and electric fixtures, 1rr1gat10n equlpment

carpeting, underpadding, elevators, escalators, partitions, mantiles, built-in mirrors, window
shades, blinds, screens, storm sash, awnings, furnishing of public spaces, halls and- lobbres,-'f;;.f o

and shrubbery and plants. ~All property mentioned in this subsection (d) shall be deemed’
part of the realty and not severable wholly or in part without matenals 1nJury to the Real
Property. g
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:,;.(e) All rents, issues and profits of the Real Property, all existing and future leases
'of real PrOperty (including extensions, renewals and subleases), all agreements for use and
occupancy of the Real Property (all such leases and agreements whether written or oral, are
hereafter referred to as the “Leases™), and all guaranties of lessees’ performance under the
Leases together W1th the immediate and continuing right to collect and receive all of the
rents, income; recelpts revenues, issues, profits and other income of any nature now or
hereafter due (1nc1ud1ng any income of any nature coming due during any redemption period)
under the leases -or. from or arising out of the Real Property including minimum rents,
additional rents, percentage rents, parking or common area maintenance contributions, tax
and insurance contributions, .deficiency rents, liquidated damages following default in any
Lease, all proceeds. payable under any policy of insurance covering loss of rents resulting
from untenantability caused by destruction or damage of the Real Property, all proceeds
payable as a result of. EXercise’ of ‘an option to purchase the Real Property, all proceeds
derived from the termination or reJectlon of any Lease in a bankruptcy or other insolvency
proceeding, all security depos1ts or-other deposits for the performance of any Lessee’s
obligations under the Leases and all proceeds from any rights and claims of any kind which
(all of the above are hereafter collectwely referred to as the “Rents”). This subsection (e) is
subject to the right, power and authorrty given to the Beneficiary in the Loan Documents (as
defined herein) to collect and apply the. Rents

(f) All of Grantor’s rights to furtherencumber said Real Property for debt and all
Grantor’s rights to enter into any lease agreement Wthh would create a tenancy that is or
may become subordinate in any respect to any mortgage or d.eed of trust other than this Deed
of Trust. £

2. Collateral.  The following descrrbed estate property and rights of Grantor
are also included as security for the performance of each’ covenant and agreement of Grantor
contained herein and the payment of all sums of money secured hereby

(a) All furniture, furnishing, appliances, mach1nery, Vehrcles equipment and all
other property of any kind now or hereafter located on the Property, used .or intended to be
used on the Property wherever actually located, or purchased with. the proceeds of the Note
(as defined herein), and all rights of Grantor as lessee of any prOpe descnbed in this
Section 2 and subsection 1(d) above. -

(b) All compensation, awards, damages, rights of action and proceeds (1nclud1ng
insurance proceeds and any interest on any of the foregoing) arising out of Or . relatrng toa
taking or damaging of the Property by reason of any public or private improvement;

condemnation proceeding (including change of grade), fire, earthquake or other casualty,

injury or decrease in the value of the Property. B §

() All returned premiums or other payments on any insurance polrcles pertalmng

to the Property and any refunds or rebates of taxes or assessments: on the Property;

.
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i ~(d).. Al rights to the payment of money, accounts receivable, deferred payments,
'refunds cost. savings, payments and deposits, whether now or later to be received from third
part1es (1nclud1ng all utility deposits), architectural and engineering plans specifications and
drawings, contract rights, governmental permits and licenses, and agreements and purchase
orders wh1ch pertaln to or are incidental to the design or construction of any improvements
on the Property Grantor’s rights under any payment, performance, or other bond in
connection - with constructmn of improvements on the Property, and all construction
materials, supphes and ‘equipment delivered to the Property or intended to be used in
connection with the eonstrucnon of improvements on the Property wherever actually located.

e) All contracts and agreements pertaining to or affecting the Property 1ncludmg,
but not limited to, management operatmg and franchise agreements licenses, trade names
and trademarks. 5 :

f) All of Grantor’s 1nterest in and to the proceeds of the loan (the “Loan”)
evidenced by the Note (deﬁned below) ‘whether disbursed or not, any account into which
Loan proceeds are deposited, and Grantor’s-own funds now or later held on deposit as equity
funds or for payment of bills relatmg to the Property.

g) All loan commltments or other agreements, now or hereafter in existence,
which will provide Grantor with proceeds to satrsfy the Secured Obligations (defined below)
and the right to receive the proceeds due under such' commrtments or agreements including
refundable deposits and fees.

h) All books and records pertaining.“t}o{“aﬂ; andall of the Property and the other
collateral described above, including computer readable memory and any computer hardware
or software necessary to access and process such memory

1) All additions, accessions, replacements, substltutlons proceeds and products

of the Property described in this Section 2 of any of the Property, Whrch 1s personal property

The Property and all of the property and rights descrrbed in S_ectrons 1 and 2 above: are
referred to collectively in this Deed of trust as the “Collateral”. - -

3. Security Agreement. If any of the Collateral is deteiirri:inedﬁk tobe personal
property, Grantor as Debtor hereby grants to Beneficiary as Secured party a’ secunty interest
in all such personal property to secure payment and performance of the Secured .bhgatrons
pursuant to the Uniform Commercial Code as adopted in the State of Washmgton as now or
hereafter amended, with respect to the Collateral, and any and all property affectmg or

related to the use and enjoyment of the Property, now or hereafter described in any Umform

Commercial Code Financing statement naming Grantor as Debtor and- Beneﬁ01ary as"’
Secured Party. The remed1es of Beneficiary for any violation of the covenants terms and 4/

I
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'cond1t1ons of this Deed of Trust or any other Loan Document (defined below) shall include
all’ remedles ‘available to secured parties under the Uniform Commercial Code. Grantor
agrees the ﬁllng of a financing statement in the records normally havrng to do with personal
property shall not. be construed as in anywise derogatlng from or impairing the intention of
Grantor and Beneﬁcnary that everything used in connection with the production of income
from the Property thatis the subject of this Deed of Trust and/or adapted for use therein
and/or which is desenbed or reflected in this Deed of trust is, and at all times and for all
purposes and in all proceedlngs both Iegal or equitable shall be, regarded as part of the real
estate urrespective of: whether. (1) any such item is physically attached to the improvements,

(ii) serial numbers are used for the better identification of certain equipment items capable of
being thus identified in any list. filed with the Beneficiary, or (111) any such item is referred to
or reflected in any such ﬁnanelng statements so filed at any time.

4. Financing Statement “This Deed of Trust shall also constitute a financing
statement filed for record in the real estate records as a fixture filing pursuant to the Uniform
Commercial Code. This Deed of Triist may be given to secure an obligation incurred for the
construction of improvements on the Preperty, including the acquisition of the Property, or to
secure an obligation incurred to refinance an obligation incurred for the construction of

improvements on the Property, 1nclud1ng the aequlsltlon of the Property.

5. Obligations Secured. The fellewmg ebhgatlons (“Secured Obligations™)
are Secured by this Deed of Trust: 2 T

(a)  Payment of the sum of EightE%;Mfiﬂiori‘Eight Hundred Ten Thousand
and 00/100 Dollars ($8,810,000), or so much thereof as rhay be advanced, with interest
thereon according to the terms of a promissory note” of even date herewith, payable to
Beneficiary or order and made by Grantor, 1nelud1ng all _renewals, amendments,
modifications, extensions and substitutions therefor (the “Note”) 'THE NOTE MAY
CONTAIN PROVISIONS ALLOWING FOR CHANGES INTHE INTEREST RATE.

(b) Payment of any further sums now or hereafter advanced or loaned by
Beneficiary to Grantor, or any of its successors or assigns, and. payment of every other
present and future obligation owing by Grantor to Beneficiary to any klndf*"'and all renewals,
modifications, and extensions thereof, including any interest, fees, costs, ":""‘:'~1C¢ charges,
indemnifications and expenses connected with such obligations, regardless of"whether such
sums exceed the amount stated above in subparagraph (8a), if (i) the pronnssery note or other
written document evidencing the future advance or loan or other obligation spe01ﬁcally states '
that it is secured by this Deed of Trust, or (ii) the advance, incliuding costs and expenses
incurred by Beneficiary, is made pursuant to the Note, this Deed of Trust or: any “other

documents executed by Grantor evidencing, securing, or relating to the Loan, and/er the
Collateral, whether executed prior to, contemporaneously with, or subsequent to this Deed of ..
Trust (this Deed of Trust, the Note and all such other documents, 1nclud1ng any constructlon
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or Other' loan agreement or any agreement evidencing an existing or future “swap
'transactlon (as referred to below), and all renewals, amendments, modifications or
extensions thereof are hereafter collectively referred to as the “Loan Documents”), together
with. initerest thereon at the rate set forth in the Note, unless otherwise specified in the Loan
Documents or agreed in writing.

(c) - Performance of each agreement term and condition set forth or incorporated
by reference 1 In the Loan Documents as such may be amended.

(d) Payment and performance of the obligations of Grantor (or any other obligor
under the Note) to- Beneﬁc1ary under any ISDA (or successor) Master Agreement, or
equivalent interest rate swap agreement, including all schedules thereto, confirmations of
transactions thereunder;. .and documents, definitions and agreements incorporated therein by
reference or relating thereto (and rncludlng, without limitation, any interest due thereon, fees,
costs, and expenses connected therewith, and termination payments and indemnifications
relating thereto), all whether currently existing or in the future, and in which this Deed of

Trust is expressly referenced as a credlt support documents (“Swap Obligations™).

Notwithstanding any of the foregolng, the Secured Obligations shall not include the
obligations of Grantor under any Certlﬁcate and Indemnity Agreement Regarding Building
Laws and Hazardous Substances now or hereafter executed by Grantor (or any other person
or entity) in connection with the loan evrdenced by the Note -

ARTICLE-.JLI'_L

1. Assignment of Rents and Leases. Grantor hereby absolutely and
irrevocably assigns to Beneficiary all Grantor’s 1nterest in. the Rents and Leases. The
foregoing assignment is subject to the terms and conditions of any separate assignment of the
Leases and/or Rents, whenever executed, in favor of Beneﬁc_1ary and covering the Property.
Grantor warrants it has made no prior assignment of the Rents" or the Leases and will make
no subsequent assignment (other than to Beneficiary) without the _prior written consent of
Beneficiary. At Beneficiary’s request, Grantor shall execute and dehver to. Beneficiary a
separate assignment of rents containing such terms and cond1t1ons “as . leneﬁcrary may

reasonably require.

(a) Unless otherwise provided in any separate assignment of the Leases"and/or the
Rents, and so long as Grantor is not in default under the Loan Documents, Grantor may

collect the Rents as the Rents become due. Grantor shall use the Rents to ‘pay ‘normal

operating expenses for the Property and sums due and payment requlred under the Loan

Documents. No Rents shall be collected for a period subsequent to the current ene-month
rental period and first or last month’s rent. Grantor’s right to collect the Rents’ shall not

constitute Beneficiary’s consent to the use of cash collateral in any bankruptcy proceedmg

\v
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(b} If Grantor is in default under this Deed of Trust or any other Loan Document,
"'Wrthout notlce to Grantor, Beneficiary, or its agents, or a court appointed receiver, may
collect the Rents In doing so, Beneficiary may (i) evict lessees for nonpayment of rent, (ii)
terrnmate in any-lawful manner any tenancy or occupancy, (iii) lease the Property in the
name of the then owner on such terms as it may deem best, (iv) institute proceedings against
any lessee for. past due rent, and (v) do all other acts and things as Beneficiary deems
necessary or desn'able The Rents received shall be applied to payment of the costs and
expenses of collectlng the Rents, including a reasonable fee to Beneficiary, a receiver or an
agent, operating eXpenses for the Property and any sums due or payments required under the
Loan Documents, in such order as Beneficiary may determine. Any excess shall be paid to
Grantor; however, leneﬁmary may withhold from any excess a reasonable amount to pay
sums anticipated to become due which exceed the anticipated future Rents. Beneficiary’s
failure to collect or dlscontlnulng collection at any time shall not in any manner affect the
subsequent enforcement by Beneﬁ01ary of its nghts to collect the Rents. The collection of
the Rents by or for Beneficiary shall not cure or waive any default under the Loan
Documents. Any Rents pald to Beneﬁcrary or a receiver shall be credited against the
amount due from the lessees under the Leases. In the event any lessee under a lease becomes
the subject of any proceeding under the Bankruptcy Code or any other federal, state or local
statute which provides for the poss1bie termination or rejection of any Lease assigned hereby,
Grantor covenants and agrees that in the event any of the Leases are so rejected, no damages
settlement shall be made without the prior ertten consent of Beneficiary; any check in
payment of damages for rejection or termination of any such Lease will be made payable
both to. the Grantor and Beneficiary; and Grantor hereby assigns any suoh payment to

endorse to the order of Beneficiary any such check the proceeds of which will be applied to
any portion of the indebtedness secured hereunder in such manner as Beneficiary may elect.
If Grantor 1s in default, Grantor hereby expressly authonz fand directs all present and future
tenants or the property to pay any and all rents due Grantor pursuant to the leases directly to
Beneficiary or such nominee as Beneficiary may designate by written notice. delivered to and
received by such tenants. Grantor agrees any tenants Who rnake ‘payments directly to
Beneficiary or its designee after receipt of such a notice are hereby eXpressly relieved of any

and all duty, liability or obligation to grantor in respect of all payrnents so made

(c) Regardless of whether or not Beneficiary, in person or by agent takes actual
possessron of the Property or any part thereof, Beneﬁ01ary 1S not and shall not be deemed to
the obligations of the lessor under any Lease; (iii) respons1b1e for any. waste commltted by
lessees or any other parties, any dangerous or defective condition of the Property, or any '
negligence in the management, upkeep, repair or control of the Property; or (1V) Ilable n. any
manner for the Property or the use, occupancy, enjoyment or operation of all or any’ part ofit.
In exercising its rights under this Section 1 Beneficiary shall be liable only for the' proper':;;.:f
application of and accounting for the rents collected by Beneficiary or its agents . S

L
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2.~ Leases. Grantor shall fully comply with all of the terms, conditions and
"prov181ons of the Leases so that the same shall not become in default and do all things
necessary to preserve the Leases in force. Unless otherwise agreed in writing by beneficiary,
without- Beneﬁcnary s prior written consent, Grantor will not enter into any lease (i) on a
form of Lease not ‘previously approved by Beneficiary, (ii) for a term of three (3) years or
more, or (111) centalmng an option or right to purchase all or any part of the Collateral in
favor of any lessee,. Wlth respect to any Lease of the whole or any part of the Property
involving an 1n1tlal term: or three (3) years or more, Grantor shall not, without the prior
written consent of leneﬁmary, (a) permit the assignment or subletting of all part of the
lessee's rights under the Lease unless the right to assign or sublet is expressly reserved by the
lessee under the Lease (b) modlfy or amend the Lease for a lesser rental or term, or (c)
accept surrender of the Lease or terminate the Lease except in accordance with the terms of
the Lease providing for termmatlon in the event of a default. Any proceeds or damages
resulting from a lessee’s defau1t under any Lease, at beneficiary’s option, shall be paid to
Beneficiary and applied agalnst sums ‘owed under the Loan Documents even though such
sums may not be due and payable Except for real estate taxes and assessments, without
beneficiary’s prior written consent;: Grantor shall not permit any lien to be created against the
Property which may be or may become prior to any Lease. If the Property is partially
condemned or suffers a casualty, Grantor shall promptly repair and restore the Property in
order to comply with the Leases.

ARTICLE III

1. Non-Agricultural use. Grantor represents and warrants to Beneficiary that
neither the Property nor any other Collateral is used prmc1pally or primarily for agriculture or
farming purposes. » -

2. Performance of Obligations. Grantor shall promptly and timely pay all sums
due pursuant to the Loan Documents, strictly comply w1th all the terms and conditions of the

3. Warranty of Title. Grantor warrants that it has good and marketable title to
an indefeasible fee simple estate in the Property, and good marketable tltle to the personal
property Collateral, subject to no liens, encumbrances, easements, assessments, security
interests, claims or defects of any kind prior or subordinate to the lien of this Deed of Trust,
except those listed in Beneficiary’s title insurance policy or approved. by Beneﬁe1ary in
writing (the “Exceptions™) and real estate taxes and assessments for ‘the current “year.
Grantor warrants the Exceptions and the real estate taxes and assessments are not dehnquent ‘
or in default, and grantor has the right to convey the Property to Trustee for the benefit of
Beneficiary, and the right to grant a security interest in the personal property Collateral

Grantor will warrant and defend title to the Collateral and will defend the Vahdlty dnd

priority of the lien of this Deed of Trust and the security interests granted herem agamst any
claims or demands. =

(T
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" 4 Prohibited Liens.

_(a) Subject to Grantor’s rights under subsection (b) below Grantor shall not
perm1t any.- gcvernmental or statutory liens (including taxes, mechanic’s or materialmen’s
liens) to be filed: against the Collateral except for real estate taxes and assessments not yet
due and ltens perrmtted by the Loan Documents or approved by Beneficiary in writing.

(b) Gran"tor “W'rll have the right to contest in good faith by appropriate legal or
adm1n1strat1ve proceeding the validity of any prohibited lien, encumbrance or charge so long
as (1) no default exists under the Loan Documents, (ii) Grantor first deposits with Beneficiary
a bond or other secunty satlsfactory to Beneficiary in the amount reasonably required by
Beneficiary, but not more than the amounts specified in RCW 60.04.161, as now or hereafter
amended; (iii) Grantor- 1mmed1ately commences its contents of such lien, encumbrance or
charge, applies to court for a show cause as provided for in RCW 60.04.221 (9), as now or
hereafter amended, and contlnucusly pursues the contest in good faith and with due
d111gence (iv) foreclosure of the. hen encurnbrance or charge 1S stayed and (v) Grantor pays
the entry of the judgment. If the contested item is a mechanic’s or materialmen’s lien,
Grantor will furnish Beneficiary with.an endorsement to its title insurance policy, which
insures the priority of this Deed of*Trust over the lien being contested. Grantor will
discharge or elect to contest and post an apprcprlatc bond or other security within twenty
(20) days of written demand by Beneﬁc1ary Wl

5. Payments of Taxes and Other Encumbrances Grantor shall pay the real
estate taxes and any assessments or ground rents at least seven (7) days prior to delinquency
unless otherwise provided for in the reserve account: descrlbed in Section 15 below. All other
encumbrances, charges and liens affecting the Collateral 1nclud1ng mortgages and deeds of
trust, whether prior to or subordinate to the lien of this Deed of Trust; shall be paid when due
and shall not be in default. On request Grantor shall furnlsh eV1dence of payment of these

6. Maintenance — No Waste. Grantor shall protect and preserve the Collateral
and maintain it in good condition and repair. Grantor shall do” all acts“and take all
precautions, which, from the character and use of the Collateral, are reasonable _proper, or
necessary to so maintain, protect, and preserve the Collateral. Grantor shall-«"not commit or
permit any waste of the Collateral. g

7. Alterations, Removal and Demolition. Unless 0therw1se agreed in ertlng '
by Beneficiary, Grantor shall not structurally alter, remove, or demolish any burldlng or
improvements on the Property without Beneficiary’s prior written consent. Grantor shall not

remove any fixture or other item of property which is part of the Collateral- WlthOUt';::?5‘:

Beneficiary’s prior written consent unless the fixture or item of property .is replaced by an’
article of equal suitability, owned by Grantor free and clear of any lien or securlty 1nterest

o A
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S B Completlon, Repair and Restoration. Grantor shall promptly complete or
"repa1r and " restore in good workmanlike manner any building or improvements on the
PrOperty which may be constructed or damaged or destroyed and shall pay all costs incurred
thereof.* Prior to, commencement of any construction Grantor shall submit the plans and
spec1ﬁcatlons for Beneﬁc1ary s approval and furnish evidence of sufficient funds to complete
the work. .- L '

0. Compllance with Laws. Grantor shall comply with all laws, ordinances,
regulations, covenants, .conditions, and restrictions affectmg the Collateral, including,
without limitation, all applloable requirements of the Fair Housing Act of 1968 (as amended)
and the Americans Wlth Disabilities Act of 1990 (as the same may be amended from time to
time), and shall not commit or p permlt any act upon or concerning the collateral in violation of
any such laws, ordinances, regulatrons covenants, conditions, and restrictions. Grantor shall
defend, indemnify and hold ]eneﬁc1ary harmless from and against all liability threatened
against or suffered by Benefic:1ary by reason of a breach by Grantor of the foregoing
representations, warranties, covenants and agreements. The foregoing 1ndemn1ty shall
include the cost of all alterations to the Collateral (including architectural, engineering, legal
and accounting costs), all fines, fees and penaltles and all legal and other expenses (including
attorneys’ fees) incurred in connection with the Property being in violation of any such laws,
ordinances, regulations, covenants, COIldilthl‘lS and restrictions. If Beneficiary or its designee
shall become the owner of or acquire an'interest.in or rights to the Collateral by foreclosure
or deed in lieu of foreclosure of this Deed” of Trust or by other means, the foregoing
indemnification obligation shall survive such foreclosure or deed in lieu of foreclosure or
other acquisition of the collateral. Notw1thstand1ngki:_.tht_:;,, preceding sentence, Grantor shall
have no obligation to defend, indemnify or hold ]HenCKé:ﬁcizafy harmless from any liability
arising from or out of the activities of Beneficiary or its agents with respect to the Collateral
on or after the transfer of the Collateral to Beneﬁ01ary pursuant to foreclosure proceedings or
in lieu thereof. S -

10.  Impairment of Collateral.  Grantor shall not wrthout Beneficiary’s prior
written consent, change the present use or the intended use of the Property, change the
general nature of the occupancy of the Property, initiate, acquire or permrt any change in any
public or private restrictions (including without limitation a zoning, reclass1ﬁcat1on) limiting
the uses which may be made of the Collateral, or take or permit any-‘action Wl’llCh would
impair the Collateral or Beneficiary’s lien or security interest in the Collateral e

11. Inspection of Collateral. Beneficiary and/or its representatlve may enter on

to and inspect the Collateral (including, if Beneficiary has reasonable grounds to do 80,
taking, and removing soil, groundwater, and other samples) at reasonable t1mes after

reasonable notice. If any of the Collateral is in the possession of a third party, Grantor
authorizes the third party to permit Beneficiary and/or its representatives to have ‘access: to
and perform inspections of the Collateral and to respond fully and freely to Beneﬁc1ary s

L
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fand/or its representative’s requests for information concerning the Collateral. Grantor agrees
“that Beneﬂc1ary neither has nor undertakes any duty or obligation to examine or inspect the
Collateral or any records, books or papers relating thereto. In the event that beneficiary
1nspects the’ Collateral or examines, audits, or copies any records, books or papers relating
thereto, the Beneﬁ01ary will be acting solely for the purposes of protecting the Beneficiary’s
security and leneﬁc1ary s rights under this Deed of Trust and the other Loan Documents.
Neither the ‘Grantor nor. any other party 1s entitled to rely on any inspection or other inquiry
by Beneficiary and/or its representatives. Neither Beneficiary nor its representatives owes a
duty to care to protect the Grantor or any other party against, or to inform the Grantor or any
other party of, any adverse. condition that may be observed or discovered as affecting the
Collateral or the Grantor sor such third party’s business. If Beneficiary and/or its
representatives believe it has a duty or obligation to disclose any report or finding made as a
result of, or in connection with ‘any inspection of the Collateral, then Beneficiary and/or its
representative may make such disclosure. Any failure by Grantor or a third party to permit
Beneficiary to exercise its. nghts berein, following five (5) days written demand from
Beneflelary, shall entitle Beneﬁmary w1th0ut further notice to Grantor to make ex parte
inspect is located for immediate i 1ssuance of any order, without bond, granting specific
performance of Beneficiary’s rights to enter on and inspect the Collateral

12. Grantor’s Defense of Collateral Grantor shall appear in and defend any
action or proceeding which may affect the Collateral or the rights or powers of Beneficiary or
Trustee under this Deed of Trust. 5 S

13.  Beneficiary’s Right to Protect Collateral. " Beneficiary may commence,
appear in, and defend any action or proceeding Wthh may affect the Collateral or the rights
or powers of Beneficiary or Trustee under this Deed of Trust leneﬁc1ary may pay, purchase
contest or compromise any encumbrance, charge or lien not hsted as an Exception which in
its judgment appears to be prior or superror to the lien of thls Deed of Trust If Grantor fails
any obligation to do so and without releasing Grantor from any ebhgatlons under the Loan
Documents, may make the payment or cause the act to be performed 1 sueh manner and to
such extent as beneficiary may deem necessary to protect the collateral ]eneﬁmary is
authorized to enter upon the Property for such purposes. In exercising: any of these powers
beneficiary may incur such expenses, in its absolute discretion, it deems: necessary

14. Hazardous Substances.

(a) Grantor represents and warrants to Beneﬁc:lary, to the best of Granter $
knowledge after due and diligent inquiry, no hazardous or toxic waste or ‘substances afe

being stored on the Property or any adjacent property or have any such waste or substances"';?

been stored or used in, on, under, over or about the Property or any adj acent property prror to’

(T I
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or dunng Grantor’s ownership, possession or control of the Property, other than the use or
"storage of hazardous or toxic waste or substances generally used in the ordinary course of
operatlng, maintaining or developing properties such as the Property, all of which Grantor
covenants have and will be used, stored and disposed of in accordance with commercially
reasonable practlces and all applicable federal, state and local laws, regulations and
ordinances.” Grantor shall provide written notice to Beneficiary immediately upon Grantor
becoming aware that the Property or any adjacent property is being or has been contaminated
with hazardous ‘or toxic waste or substances. Grantor will not cause nor permit any activities
on the Property, which dlrectly or indirectly could result in the Property or any other property
becoming contaminated with hazardous or toxic waste or substances. For purposes of this
Deed of Trust, the term “hazardous or toxic waste or substances” means any chemical,
substance or material class1ﬁed or designated as hazardous, toxic or radioactive, or similar
term, and now or hereafter regulated under any applicable federal, state or local statute,
regulation, ordinance or requlrement now or hereafter in effect, pertaining to environmental
protection, contamination or. cleanup

(b)
ordinances which apply to Grantor or. the Collateral, and with all orders decrees or
judgments of governmental authontles or courts having jurisdiction which Grantor is bound
by, relating to the use, collection, storage treatment, control, removal or cleanup of
hazardous or toxic substances in, on, under, over.or. about the property or in, on, under, over
or about any adjacent property that becomes contamlnated with hazardous or toxic
substances as a result of construction, operatlons or ether activities on, or the contamination
of, the Property. Beneficiary may, but is not obhged to; ‘enter upon the Property to inspect it
for compliance and to take such actions and incur. such costs and expenses to effect such
compliance as it deems advisable to protect its 1nterest as_ Beneﬁ01ary, and whether or not
Grantor has actual knowledge of the existence of hazardous or toxic substances in, on, under,
over or about the Property or any adjacent property as of the date hereof, Grantor shall
rennburse Beneﬁc:lary on demand for the full amount of all costs and expenses incurred by

lieu of foreclosure, in connection with such compliance act1v1t1es
(c) Grantor’s obligations under this Section 14 are uncond1t10nal and shall not be
limited by a non-recourse or other limitations of liability provided for in. th1s Deed of Trust or

any other Loan Document.

15. Reserve Account.

(a) Subject to subsection (d) below, if beneﬁcrary SO requires, Grantor shall pay
to Beneficiary monthly, together with and in addition to any payments due under the Note ‘a

sum, as estimated by Beneficiary, equal to the ground rents, if any, the real estate taxes and

assessments next due on the Property and the premiums next due on insurance pohcres

required under the Loan Documents, less all sums already pa1d therefor d1V1ded by the

12A
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:;-zf?number of months to elapse before two (2) months prior to the date when the ground rents,
real estate taxes assessments, and insurance premiums will become delinquent. The monthly
reserve accounts payments and any other payments due under the Note shall be paid in a
s1ng1e paym ent and applied by Beneficiary, at its option, in the following order: (1) ground
rents, real estate taxes, assessment and insurance premiums, (2) expenditures made pursuant
to the Loan Documents and interest thereon, (3) interest on the Note, and (4) principal due on
the Note. Grantor shall promptly deliver to Beneficiary all bills and notices pertammg to the
ground rents, taxes assessments and Insurance premiumes.

(b) e account is solely for the protection of Beneficiary. Beneficiary
shall have no respons1b111ty except to credit properly the sums actually received by it. No
interest will be paid on the funds in the reserve account and Beneficiary shall have no
obligation to deposit the funds in an interest-bearing account. Upon assignment of this Deed
of Trust by Beneficiary, any - funds 1n the reserve account shall be turned over to the assignee
and any responsibility of Beneﬁ01ary with respect thereto shall terminate. Each transfer of
the Property shall automatically. transfer to the grantee all rights of Grantor to any funds in
the reserve account. s

ents to the reserve account exceeds the amount of
payments actually made by Beneﬁc1ary, plus such amounts as have been reasonably
accumulated in the reserve account toward payments to become due, such excess may, at
Beneficiary’s election, be (1) credited by Beneﬁc1ary -against sums then due and payable
under the Loan Documents, or (2) refunded to Grantor as its name appears on the records of
Beneficiary. If, however, the reserve account does’ not ‘have sufficient funds to make the
payments when they become due, Grantor shall pay te beneﬁc1ary the amount necessary to
make up the deficiency within fifteen (15 days) after wntten notice to Grantor. If this Deed
of Trust is foreclosed or if beneficiary otherwise acqulres the Collateral, the Beneficiary
shall, at the time of commencement of the proceedmgs or at the time the collateral is
otherwise acqulred apply the remaining funds in the reserve account less such sums as will

(c)  If the total of the pa

Documents and/or to make payments required under the Loan Document

(d) Unless required by the terms of Beneficiary’s loan comm1tment or any other
Loan Document, Grantor shall not be required to pay monthly reserve. account payments so
long as there has been no more than four (4) late payments due under the Note throughout the
term of the Loan and there is no other default under the Loan and so long.as f_l::f‘,‘_antor TEMAINS
in ownership of the Collateral, provided receipted bills evidencing the payment of all taxes
and/or assessments and insurance premiums are exhibited to Beneﬁmary within ﬁfteen (15) '
days after Beneficiary’s request therefor. Upon any change in'any of these condltlons
Beneficiary may, at its option then or thereafter exercised, require the payment of rese es
pursuant to this Section 15. P
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/. _16.. Repayment of Beneficiary’s Expenditures. Grantor shall pay within ten
"(10) days after written notice from Beneficiary all sums expended by Beneficiary and all
costs and expenses incurred by Beneficiary in taking any actions pursuant to the Loan
Documents 1nclud1ng reasonable attorneys’ fees, accountants’ fees, appraisal and inspection
fees, and the costs -for title reports. If any laws or regulations are passed subsequent to the
date or this Deed of Trust which require Beneficiary to incur out-of-pocket expenses in order
to maintain; modrfy extend or foreclose this Deed of Trust, revise the terms of the Loan or
consent to an. Acceleratmg Transfer (as defined below), Grantor shall reimburse Beneficiary
for such expenses" Wlthm fifteen (15) days after written notice from Beneficiary.
Expenditures by Beneﬁcrary shall bear interest from the date of such advance or expenditure
at the default interest rate in- the Note, shall constitute advances made under this Deed of
Trust and shall be secured by and have the same priority as the lien of this Deed of Trust. If
Grantor fails to pay any. such -expenditures, costs and expenses and interest thereon,
Beneficiary may, at its optlon, without foreclosmg the lien of this Deed of Trust, commence
an independent actions against Grantor for the recovery of the expenditures and/or advance
any undisbursed Loan proceeds to pay the expendltures

17.  Accelerating Trans fers .

(a) “Accelerating Transfer” means any sale, contract to sell, conveyance,
encumbrance, transfer of full possessorj"f’ﬁrights or other transfer for all or any material part
of the Collateral or any interest in it, whether- Voluntary, involuntary, by operation of law or
otherwise and whether or not for record or for cons1deratron If Grantor is a Corporatron
“Accelerating Transfer” also means any transfer. or, transfers or share possessing, in the
aggregate, more than fifty percent (50%) of the Votlng power, . If Grantor is a partnership,
“Accelerating Transfer” also means withdrawal or removal of any general partner,
dissolution of the partnership under Washington law or any transfer or any transfers of, in
the aggregate, more than fifty percent (50%) of the partnershlp interests. If Grantor is a
limited liability company or other form of 11m1ted 11ab111ty entlty," “Accelerat1ng Transfer”
forms of interest in such entity, possessing, I the aggregate, more than ﬁfty percent (50%) of
the voting power. If Grantor is the majority owner of a business, e1ther through ownership of
shares of a corporatlon or interest in a partnership, limited liability cmnpany or other entity,
which occupies seventy-five percent (75%) or more of the improvements on the Property,
“Accelerating Transfer” also means any sale, contract to sell, or other transfer of the business
or substantial assets of the business, other than in the ordinary course, or the failure of the
business to continue to occupy the Property. Notwithstanding any of the foregorng, so'long
as no default has occurred and is continuing, it shall not be an Accelerating Transfer and
Beneficiary’s prior consent shall not be required for (i) transfers of ‘interest in Grantor
between the current partners in Grantor (i.e., Donald E. Haggen and Richard R. Haggen) or -
(i1) transfers of interests in Grantor to trusts created for the benefit of either of the general

partners in Grantor or members of their immediate families, such as brothers, sisters, spouses R

1 \v
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or children, or (i11) transfers of interests to Grantor to members of the 1mmed1ate famlhes of .+
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‘the --egrrent---partners in Grantor, such as brothers, sisters, spouses or children.

~ _(b) Grantor acknowledges beneficiary is taking actions in reliance on the
expertlse skllls experience and reliability of Grantor, and the obhgatlons secured hereby
include matenal elements similar in nature to a personal service contract or ownership
interest. In cons1derat1on of Beneficiary’s reliance, Grantor agrees that Grantor shall not
make any Acceleratmg Transfer without Beneficiary’s prior written consent, which
Beneficiary may. withhold in its sole discretion. If Beneficiary consents, it may charge the
Grantor as a fee as cens1derat10n for such consent and condition its consent on such changes
to the terms and condmons of the Note and other Loan Documents as Beneficiary may
require, including Wrthout 11m1tat10n increasing the interest rate on the Note. Grantor shall
pay Beneficiary’s actual costs 1neurred in making its decision to consent to an Accelerating
Transfer, including but not- llmlted to the cost of credit reports, an updated appraisal of the
Property, an updated env1ronrnenta1 assessment and documentation. If any Accelerating
Transfer occurs without Beneficiary’s prior written consent, Beneficiary in it sole discretion
may declare an immediate default and all sums secured by this Deed of Trust to be
immediately due and payable, and*B'eneﬁ(nary may invoke any rights and remedies provided
herein. This provision shall apply to-each and every accelerating Transfer regardless of
whether or not Beneficiary has consented or waived its rights, whether by action or
nonaction, in connection with any prevrpu:s Acceleratlng Transfer(s).

(c) If all or any part of this Seet10n 17 relevant to a particular Accelerating
Transfer is unenforceable according to the law in effect at the time of the Acceleratlng
Transfer, then Grantor shall reimburse Beneficiary for. 1ts actual costs incurred in processing
the Accelerating Transfer on its records, including bgt,{not llmlted to the cost of modifications
of Loan Documents, an appraisal, and obtaining releigant credifé and financial information.

18.  Release of parties or Collateral.

Without affecting the obligations of any party under the Loan Documents and without
affecting the lien of this Deed of Trust and Beneficiary’s securlty interest in the collateral,
Beneficiary and/or Trustee may, without notice (a) release all or any Grantor and/or ‘any
other party now or hereafter liable for any of the Secured Obhgatlons (1nclud1ng guarantors),
(b) release all or any part of the Collateral, (¢) subordinate the lien of thls Dced of Trust or

Beneficiary’s security interest in the Collateral, (d) take and/or release’ any frae.seeunty for
or guarantees of the Secured Obligations, (€) grant an extension of time- for.._,.performance of
the Secured Obligations, (f) modify, waive, forbear, delay or fail to enforce any ‘of the

Secured Obligations, (g) sell or otherwise realize on any other security or guaranty prior to,
contemporaneously with or subsequent to a sale of all or any part of the Collateral (h) make
advances pursuant to the Loan Documents including advances in excess of the Note ameunt
(1) consent to the making of any map or plat of the Property, and (j) join in the grant of any
easement on the Property. Any subordinate lienholder shall be subject to. all such releases
extensions or modifications without notice to or consent from the subordlnate llenholder .
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':,;'z;GI'antOI' shall pay any Trustee’s, attorneys’, title insurance, recording, inspection or other fees
or expenses incurred in connection with release of Collateral, the making of a map, plat or
the grant of 'an easement.

ARTICLE IV

1. Insurance

(a) Grantor shall maintain such insurance on the Collateral as may be required
from time to ‘time by Beneﬁ(:lary, with premiums prepaid, providing replacement cost
coverage and insuring against loss by fire and such other risks covered by extended coverage
insurance, and such-other. penls and risks as Beneficiary may require from time to time,
including earthquake, loss of rents and business interruption. Grantor also shall maintain
comprehensive general pubhe l1ab111ty msurance and if the Property is located in a designated
flood hazard area, flood insurance. All insurance shall be with companies satisfactory to
Beneficiary and in such amounts and with such coverages as Beneficiary may require from
time to tlme W1th lender’ s loss payable clauses n favor of and in form satlsfactory to
Beneﬁ01ary with written ev1denee of renewal or 1ssuance of a satisfactory replacement
policy. If requested Grantor shall deliver copies of all policies to Beneficiary. Each policy
of insurance shall provide beneficiary W1th no less than thirty (30) days prior written notice
of any cancellation, expiration, non-renewal or modlﬁcauon

(b) In the event of foreclosure of th1s Deed of Trust all interest of Grantor in any
insurance policies pertaining to the collateral and in any’ clalms against the policies and in
any proceeds due under the policies shall pass to Beneﬁc1ary

(c) If under the terms of any Lease the Iessee 1 frequlred to maintain insurance of
the type required by the Loan Documents and if the insurance is ‘maintained for the benefit of
both the lessor and Beneﬁ01ary, Beneficiary will accept su_eh pollcles provided all of the
maintain such insurance, Grantor shall promptly obtain such poheles as are requlred by the
Loan Documents. (. A

(d) If Grantor fails to maintain any insurance required of 1tbyBeneﬁelary, or fails
to pay any premlums Wlth respect to such 1nsuranee Beneﬁ(:lary may obtam such
behalf of Grantor, and any sums expended by Beneﬁelary in so doing shall be added to the
principal balance of the Note and bear interest at the default 1nterest rate set forth m the Note

L
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2 A -::amages and Condemnation and Insurance Proceeds.

_(a) " Grantor hereby absolutely and irrevocably assigns to beneficiary, and
authorlzes the payor to pay the Beneficiary, the following claims, causes of action, awards,
payments and” nghts to payment: (i) all awards of damages and all other compensation
payable dlrectly or 1nd1rectly because of a condemnation, proposed condemnation or taking
for public or prlvate -use which affects all or part of the collateral or any interest in it; (ii) all
other awards, claims and causes of action, arising out of any warranty affecting all or any
part of the Co]lateral oL for damage or injury to or decrease in value of any or part of the
Collateral or any 1nterest in it; (iii) all proceeds of any insurance policies payable because of
loss sustained to all.or part of the Collateral; and (iv) all interest which may accrue or any of
the foregoing. " -

(b) Grantor shaII 1mmed1ately notify Beneficiary in writing if: (i) any damage
occurs or any injury or loss is sustained in the amount of $25,000 or more to all or part of the
collateral, or any action or preceedmg relatlng to any such damage injury or loss 1S
relates to any actual or proposed condemnation or taking of all or part of the collateral If
Beneficiary chooses to do so, it may mn its own name appear in or prosecute any action or
proceeding to enforce any cause of action based on warranty, or for damage, ijury or loss to
all or part of the Collateral, and it may make any- compromlse or settlement of the action or
proceeding. Beneficiary, if it so chooses,, .may participate in any action or proceeding
relating to condemnation or taking of all or part of the Collateral and may join grantor in
adjusting any loss covered by insurance. ’ L T

(©) All proceeds of these assigned clalms other property, and rights which
Grantor may receive or be entitled to shall be pald 10. Beneﬁc:lary In each instance,
Beneficiary shall apply those proceeds first toward relmbursement of all of Beneficiary’s
costs and expenses of recovering the proceeds, including attomeys fees

(d) If, in any instance, each and all of the followmg eOndltlons are satisfied in
Beneficiary’s reasonable judgment, Beneficiary shall permit Granter to use the balance of the
proceeds (“Net Claims Proceeds™) to pay costs of repairing or reeonstructmg the collateral
in the manner described below: (i) the plans and specifications, cost breakdown, construction
contract, construction schedule, contractor and payment and performance bond for the work
of repair or reconstruction must all be acceptable to Beneficiary; (ii) leneﬁcmry must
receive evidence satisfactory to it that after repair or reconstruction, the Collateral Wlll be at
least as valuables it was immediately before the damage or condemnation occurred (111) the
Net Claims proceeds must be sufficient in Beneficiary’s determination to pay. for the tetal
cost of repair or reconstruction, including all associated development costs and mterest

projected to be payable on the Note until the repair or reconstruction is complete; o Grantor
must provide its own funds in an amount equal to the difference between the net Clalms L

-
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,f;-e’;Proeeeds and a reasonable estimate, made by Grantor and found acceptable by Beneficiary,
“of the” total cost of repair or reconstruction; (iv) Beneficiary must receive evidence
satlsfaetory to it that all Leases which it may find acceptable will continue after the repair or
reeonstructlon is- complete; (v) Beneficiary has received evidence sat1sfactory to 1t, that
reconstruenon and/or repair can be completed at least three (3) months prior to the date the
Note secured by thls Deed of Trustis due and payable; and ( vi) no default under any of the
Loan Documents shall have occurred and be continuing. If the foregoing conditions are met
to Beneficiary’ s satlsfaetlon Beneficiary shall hold the Net Claims Proceeds and any funds
which Grantor is requlred to provide and shall disburse them to grantor to pay costs of repair
or reconstruction upon. presentatron of evidence reasonably satisfactory to Beneficiary that
repair or reconstruction has-been completed satisfactorily and lien-free. However, . if
Beneficiary finds that . one or more of the conditions are not sat1sﬁed 1t may apply the Net
Claims proceeds to pay: or prepay some or all of the Note.

ARTICLE A1

1. Default-Remedies.

(a) Grantor will be in default under this Deed of Trust upon the occurrence of any
one or more of the following events: (i).: any payment 1s not made when due under the Note or
any other Secured Obligation, this Deed of Trust. or any other Loan Document; (ii) there is a
default under, a breach of, or failure to perform any other covenant, agreement or obligation
to be performed under the Note or any other: Seeured .bllgatron this Deed of Trust or any
(iii) any representatron or warranty contamed n thls Deed of Trust or any other Loan
Document or any financial information furnished to Beneﬁcraf_.; in connection with the Loan,
proves to be false or misleading in any material respect,. or _Grantor’s representations shall
cease to be true, whether or not true When made, and as a result beneﬁe1ary reasonably

other contract or agreement relating to the Collateral and such default is not cured within the
apphcable cure period, if any; (v) Grantor, or the maker of the Note if d1fferent from Grantor,
1s in default with respect to any other loan or business or ﬁnane:lal accommodatlon from
Beneficiary to Grantor and/or such other borrower; (vi) Grantor, any. maker of the Note if
different from Grantor, or any guarantor of the Loan fails to pay his, her or it debts generally
as they become due, or files a petition or action for relief under- ‘any . bankruptcy,
reorganization or insolvency laws or makes an assignment for the benefit of. credrtor or (vii)

an involuntary petition is filed against Grantor, any maker of the Note if* drfferent from

Grantor, or any guarantor of the Loan under any bankruptcy, reorgamzatmn or other

insolvency laws, or a custodian, receiver or trustee is appointed to take possession,, custody
or control of the Collateral or any other properties or assets of Grantor, or any maker of the
Note if different from Grantor, or of any guarantor of the Loan, and. such. petltlon of

appointment is not set aside, withdrawn or dismissed within thirty (30 days) from the date of "
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+ 7 (b). In the event of a default Beneficiary may declare the Secured Obligations,
'mcludmg the Loan and all other indebtedness evidenced by the Note or any other Loan
Documents and applicable law including foreclosure of this Deed of Trust judicially as a
mortgage or non-Judrclally pursuant to the power of sale. Beneficiary’s exercise of any of its
rights and remedles shall not constitute a waiver or cure of a default. Beneficiary’s failure to
enforce any default shall not constitute a waiver of the default or any subsequent default. In
the event of foreclosure the cost of the title premium for the trustee’s sale guarantee (or
equivalent title pohcy or’ report) shall be paid for by Grantor. If the Loan Documents are
referred to an attorney for enforcement or preservation of Beneficiary’s rights or remedies,
whether or not suit-is- ﬁled or any proceedings are commenced, grantor shall pay all
Beneficiary’s costs and expenses including trustee’s and attorneys’ fees (including attorneys’
fees for any appeal, bankruptcy proceeding or any other proceedmg) accountants’ fees,
appraisal and inspection. fees and cost of t1t1e report.

2. Notice and Opportunity to Cure. Notwithstanding any other provision of
this Deed of Trust, Beneficiary shall not-accelerate the maturity of one or more of the
Secured Obligations (a) because of ai_‘monetary default (defined below) by Grantor unless
Grantor fails to cure the default within ten (10) days of the date of which Beneficiary mails
or delivers written notice of the default to Grantor, or (b) because of a non-monetary default
(defined below) by Grantor unless Grantor fails to cure the default within thirty (30) days of
the date on which beneficiary mails or dehvers wrltten notice of the default to Grantor. For
purposes of this Deed of Trust, the term ° monetary default means a failure by Grantor to
make any payment required of it pursuant to the Note or “any other Loan Document, and the
term “non-monetary default” means a failure by Grantor or any other person or entity to
perform any obligation contained in the Note or any other. Loan Document, other than the
obligation to make payments provided for in the Note or any other Loan Document. If a non-
monetary default is capable of being cured and the cure - carmot reasonably be completed
within the thirty (30) day cure period, the cure period shall be extended up to ninety (90)
days so long as Grantor has commenced action to cure Wlthm the thir (30) day cure period,
and in Beneficiary’s opinion, Grantor is proceeding to cure the default with due diligence.
None of the foregoing shall be construed to obligate Beneﬁc1ary to forebear in any other
manner from exercising its remedies and Beneficiary may pursue any’. other r1ghts or

remedies which Beneficiary may have because of a default.

3. Cumulative Remedies. To the fullest extent allowed by law, all
Beneficiary’s and Trustee’s rights and remedies specified in the Loan Doc‘iurfient‘f(iﬁcmding
this Deed of Trust) are cumulative, not mutually exclusive and not in substitutionfor.- any
rights or remedies available at law or in equity. Without waiving its rights in the Collateral
Beneficiary may proceed against Grantor or may proceéd against other security or guaranty

for the Secured Obligations, in such order and manner as Beneficiary may elect.. Except

where prohibited by law, the commencement of proceedings to enforce a.particular remedy:'
shall not preclude the commencement of other proceedings to enforce a d1fferent remedy .

L
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o7 4. Entry. Aifter a default, Beneficiary, in person, by agent or by court
| 'appmnted recelver may enter, take possession of, manage and operate all or any part of the
Collateral, and may also do any and all other things in connection with those actions that
Beneﬁmary may consider necessary and appropriate to protect the security of this Deed of
Trust, 1nclud1ng taklng and possessing all of Grantor’s or the then owner’s books and
records; entering into, enforcing, modifying, or canceling leases on such terms and
conditions as beneﬁelary may consider proper; obtaining and evicting tenants; fixing or
modifying Rents collectmg and receiving any payment of money owing to Grantor;
completing any unfinished construction; and/or contracting for and making repairs and
alterations. Grantor hereby irrevocably constitute and appoints beneficiary as its attorney-in-
fact to perform such acts .and- execute such documents as Beneficiary in its sole discretion
may consider to be appropnate in connection with taking these measures. Although the
foregoing power of attomey is_effective immediately, Beneficiary shall not exercise the
power until the occurrence of a default

5. Appomtment of Recelver In the event of a default, Grantor consents to and
notice, bond or regard to the adequ_acy of_, the collateral, to the appo1ntment of a receiver for
the Collateral. The receiver shall have; in addition to all the rights and powers customarily
given to and exercised by a receiver, all‘the rights and powers granted to Beneficiary by the
Loan Documents. The receiver shall be entitled to receive a reasonable fee for management
of the Property. If Grantor is an occupant of the p property, Beneficiary has the right to require
Grantor to pay rent at fair market rates and. the nght to remove QGrantor from Property if
Grantor fails to pay rent. e

6. Sale of Property After Default. Fellowmg a default and the foreclosure of
this Deed of Trust, either judicially or non-judicially, the Collateral may be sold separately or
as a whole, at the option of Beneficiary. In the event of & Trustee s sale of the Collateral
pursuant to the power of sale granted herein, Beneﬁ01ary hereby a531gns 1ts security interest
property Collateral in accordance with the remed1es avaﬂable to secured parties under the
Uniform Commercial Code or at law. In the event of a trustee’s sale Granter ‘and the holder
of any subordinate liens or security interest with actual or constructlve notlce ‘hereof, waive
all equitable, statutory or other right they may have to require marshahng of assets in
connection with the exercise of any of the remedies permitted by apphcable law.or prov1ded
herein, or to direct the order in which any of the collateral will be sold in the; event of any
sale under this Deed of Trust or foreclosure in the inverse order of ahenat1on '

7. Foreclosure of Lessee’s Rights-Subordination. Bene'ﬁciary ""‘shfall have the
right, at its option, to foreclose this Deed of Trust subjéct to the rights of any lessees of the
Property. Beneficiary’s failure to foreclose against any lessee shall not be asserted asa clalm

?"ib/
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;;-zf":agamst Beneficiary or as a defense against any claim by Beneficiary in any action or
'proceedlng Beneficiary at any time any subordinate this Deed of Trust to any or all of the
Leases except that Beneficiary shall retain its priority claim to any condemnation or
1nsurance proceeds

8. Repalrs During Redemption. In the event of a judicial foreclosure the
purchaser durlng ‘any. redemption period may make such repairs and alterations to the
Property as may be reasonably necessary for the proper operation, care, preservation,
protection and i 1nsur1ng of the Property. Any sums so paid, together with interest from the
date of the expendlture at the rate provided in the judgment, shall be added to the amount
required to be paid for gedempttpn of the Property.

| ARTICLE VI

1. Additional Securlty Documents Grantor shall within fifteen (15) days after
request by Beneficiary execute 'and dehver any financing statement, renewal, affidavit,
certificate, continuation statement, or ether document Beneficiary may request in order to
perfect, preserve, continue, extend, or malntaln security interests or liens granted herein to
beneficiary and the priority of such securlty interests or liens. Grantor shall pay all costs and
expenses incurred by Beneficiary in connectlon Wlth the preparation, execution, recording,

filing, and re-filing of any such document.

2. Reconveyance After Payment." Upon written request of Beneficiary stating
that all obligations secured by this Deed of Trust have been paid, Trustee shall re-convey,
without warranty, the Collateral then subject to the: 11en of th1s Deed of Trust. Grantor shall
pay any costs, trustee’s fees and recording fees incurred i in. se re-cenveyancmg the Property.

3. Nonwaiver of Terms and Conditions. Tlme 1s of the essence with respect to
performance of the obligations under the Loan Documents. Beneﬁcia;_t.‘ s failure to require
prompt enforcement of any such obligation shall not constitute a waiver of the obligation or
any subsequent required performance of the obligation. No term ‘or condltlen of this Deed of
trust or any other Loan documents may be waived, modified or amended except by a written
agreement signed by Grantor and Beneficiary. Any waiver of any term or cond1t1on of the
Loan Documents shall apply only to the time and occasion specified in the Walver -and shall
not constitute a waiver of the term or condition at any subsequent time or o occasmn

4. Waivers by Grantor. Without affecting any of Grantor S obhgatlons under
the Loan Documents, Grantor waives the following: (a) any right to requlre Beneﬁc1ary to

proceed against any specific party liable for sums due under the Loan Documents or o
proceed against or exhaust any specific security for sums due under the Loan Documents (b)

notice of new or additional indebtedness of any Grantor or any other party llable for sums
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:;-szdue under the Loan documents to Beneficiary; (c) any defense arising out of Beneficiary
'enterrng 1nto additional financing or other arrangements with any Grantor or any other party
liable for sums due under the Loan Documents and any action taken by Beneficiary in
connee“tron W11:h any such financing or other arrangements or any pending financing or other
arrangements (d) any defense arising out of the absence, impairment, or loss of any or all
rights of recourse, relmbursement contribution or subrogation or any other rights or remedies
of Beneficiary agamst any Grantor or any other party liable for sums due under the Loan
Documents or-any Collateral and (e) any obligation of Beneficiary to see to the proper use
and application of any proceeds advanced pursuant to the Loan Documents.

5. nght t’)f Sub‘i“bgatlon Beneficiary is subrogated to the rights, whether legal
or equitable, of all beneﬁelanes mortgagees, lienholders and owners directly or indirectly
paid off or satisfied in wholg or in part by any proceeds advanced by Beneficiary under the
Loan Documents, regardless of Whether such parties assigned or released of record their
rights or liens upon payment

6. Joint and Several Llablllty “If there is more than one Grantor of this Deed
of Trust, their obligations shall be ]ornt and several.

7. Statement of Amount .Wlng Grantor within fifteen (15) days after
request by Beneficiary will furnish Beneﬁc1ary a wrltten statement of the amount due under
the Loan Documents, any offsets or defenses agalnst the amount clalmed by Grantor, and
such other factual matters as Beneficiary may- reasonably request

8. Books and Records; Financial Statements.

(a) Grantor will keep and maintain, at Grantor s address stated above, or such
other place as Beneficiary may approve in writing, aecurate books and records of the
operations of Grantor and of the Property, and copies of all leases, contracts agreements and
other documents which affect the operation of the Property, subject to examination and
copying at any reasonable time by Beneficiary. Grantor shall dehver fo Beneficiary, for each
Grantor, (1) within one hundred fifty (150) days of each fiscal year end (or within twenty (20)
days of Beneficiary’s request therefor if Grantor is in default) annual’ ﬁnanc:lal statements
including a year-end balance sheet and profit and loss statement; (ii) within srxty_ (60) days of
the end of each calendar quarter, quarterly financial statements includin .quarter end
balance sheet and profit and loss statement; and (iii) within thirty (30) days’ of_"ﬁhng same, a
copy of the most recent federal income tax return and related schedules,.in eaeh case certrﬁed

in a manner acceptable to Beneficiary as true and correct.

(b) All financial statements shall be prepared in accordance w1th generally

accepted accounting principles, consistently applied, or such other account practices - as

Beneficiary may approve. Annual financial statements for Grantor shall be. CPA rev1ewed

RN EAR
Kathy Hill, Skagit cOunty Auditor |
6/8/2000 Page 22 of 32 11:41:38AM




,:,;-ffquarterly financial statements for Grantor may be company-prepared. Grantor’s compliance

“with these’ provisions shall not limit or affect Grantor’s obligations to comply with financial,
tax and operatlon covenants and reporting requirements under any other agreement between
Grantor- and Beneﬁc1ary whether or not such other agreement is related to the Secured
Obhgat1ons If any. of the reporting requirements in this Section 8 are inconsistent with the
reporting. ;requlrements in any such other agreement, the reporting requirements in such other
agreement shall control |

0. Appralsals In the event of a default Beneficiary may obtain a current
regulatory conformmg appralsal of the Collateral. In addition, appraisals may be
commissioned by leneﬁmary ‘when required by laws and regulations, which govern
beneficiary’s lending practices. The cost of all such appraisals (and related internal review
fees and costs) will be pald by Granter within fifteen (15) days after request by Beneficiary.

10. FEvasion of Prepayment Fee. If Grantor is in default, whether Beneficiary
has accelerated the maturity of the 1ndebtedness or not, any tender of ‘payment sufficient to
shall constitute an evasion of the prepayment terms of the Note, if any, and shall be deemed a
voluntary prepayment. Any such payment, to the extent permitted by law, shall include the
additional payment required under the prepayment fee provision in the Note, if any, or if at
that time prepayment is not permitted, then such payment, to the extent permitted by law,
will include an additional payment of five percent (5 %) of the then pr1nc1pa1 balance.

11.  Payment of New Taxes. If any federal state, or local law is passed
subsequent to the date of this Deed of Trust whlch requlres Beneficiary to pay any tax
because of this Deed of Trust or the sums due under the Loan documents (exeludmg income
taxes), then Grantor shall pay to Beneficiary on demand any such taxes if it 1s lawful for
Grantor to pay them, or, in the alternative Grantor may repay all'sums due under the Loan
Documents plus any prepayment fee within thlrty (30) days of such demand If 1t is not

under the Loan Documents.

12. In-House Counsel Fees. Whenever Grantor is obhgated to pay or reimburse
Beneficiary or Trustee for any reasonable attorneys’ fees, those fees shall_ 1nelude the
allocated costs for services of in-house counsel. w -

13.  Notices. Any notice given by Grantor, Trustee or Beneﬁ01ary shall be in
writing and shall be effective (1) on personal delivery to the party receiving the. notlce or (2)
on the third day after deposit in the United States mail, postage prepaid with return’ recelpt
requested, addressed to the party at the address set forth above (or such other address as.a

party may specify by written notice given pursuant to this paragraph), or with respect to the

Grantor, to the address at which Beneficiary customarily or last communlcated Wlth Grantor
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~14:-. Controlling Document. In the event of a conflict or inconsistency between

'the terms and conditions of this Deed of Trust and the terms and conditions of any other of
the Loan Documents (except for any separate assignment of the Rents and/or the Leases and
any loan agreement which shall prevail over this Deed of Trust), the terms and conditions of
this Deed of Trust shall prevail.

15 Invahdlty of Terms and Conditions. If any term or condition of this Deed
of Trust and the )eed of Trust shall be construed as if not containing the invalid term or
condition. " '

16. Leglslatlon Affectmg Beneficiary’s nghts If enactment or expiration of
applicable laws has the effect of rendering any provision of the Note or this Deed of Trust
unenforceable aceordlng to. its’ terms Beneficiary, as its option, may require immediate
payment in full of all sums seeured by this Deed of Trust and may invoke any remedies
permitted herein.

17.  Rules of Constructlon This Deed of Trust shall be construed so that,
whenever applicable, the use of the smgular shall include the plural, the use of the plural
shall include the singular, and the use<of any gender shall be applicable to all genders and
shall include corporations, partnershlps hmlted partnershlps limited liability companies and
other forms of entities. a0

18.  Applicable Law. The Loan Decuments shall be governed by and construed in
accordance with the laws of the State of Washmgton

GRANTOR: - & 7
BRIAR DEVEL.PMENT COMPANY, a
Washington general partnershlp

MR !‘“ﬂ‘“ﬂmﬂ“”“\ ! “
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”STATE OF WASHINGTON )
) ss.

COUNTY OF W/Mfc o] )

On thls 0? -{ . day of /)7ﬁ L/ , 2000 before me, the
undersigned, a Notary Public in and for the State of Washington, duly commissioned and
sworn personally appeared Date Henie Y , known to me to be a /9f?¢5/D£A//

of Br AR DE |/ [‘ g_&ﬁ;ﬂé-zv 7 the Washmgton écﬂékﬁa Panrneds55 8 that
executed the foregomg instriiment, and acknowledged that said instrument to be the free and
voluntary act and deed of said. partnershlp, for the purposes therem mentioned, and on oath
stated that he was authonzed to execute said instrument.

I certify that I know or have sat1sfact0ry evidence that the person appearing before me and
making this acknowledgement is the person Whose true signature appears on this document.

WITNESS my hand and official seal hereto afﬁxed the day and year in the certificate above
written.

4- 'jwé?a:

//\/zm7 ﬁ fFoX
Print Name
NOTARY PUBLIC in and for the

State of Washlngton re&dmg at

Bramws , g

My Commission explres /\/ o \/ /0 /o?aacz

T ' -
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REQUEST FOR FULL RECONVEYANCE
To be used only when all obligations have been paid
Under the Note and this Deed of Trust

TO: TRUSTEE

The undersigned s the-legal owner and holder of the Note and all other indebtedness
secured by the within Deed of Trust. Said Note, together with all other indebtedness secured
by said Deed of Trust, has been fully paid and satisfied; and you are hereby requested and
directed, on payment to yoil of any sums owing to you under the terms of said Deed of Trust,
to cancel said Note above mentloned and all other evidence of indebtedness secured by said
Deed of Trust delivered to you. herew1th together with said Deed of Trust, and to reconvey,
without warranty, to the parties demgnated by the terms of said Deed of Trust, all the state
now held by you thereunder. 5

Dated:

Mail reconveyance to:

’ - .

W
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y Order No.: B16060
;.;;j;EXHIBIT w . |

PARCEL A

The West Half of Government Lot 1 in Section 6, Township 34 North, Range 4 East of the
Willamette Merldlan

EXCEPT the South Quarter of the East Half of the West Half of said Government Lot 1;

AND EXCEP*‘ that portion of the East Half of the West Half of said Government Lot 1,
lying North of a- hne 200 feet South of and parallel with the County road, as the same
existed on July 7, 1955 (now known as State Highway 20); .

AND ALSO EXCEPT that portlon thereof lying North of the County road;
AND ALSO EXCEPT that pertlon described as follows:

The East 108 feet (measured along the South line of SSH No. 1-C) of the West Half of the
West Half of Government Lot 1, Section 6, Township 34 North, Range 4 East of the
Willamette Meridian, lying South of SSH No. 1-C and North of a line 200 feet South
(measured at right angles to sald SSH No. 1-C) and parallel W|th the South line of said
highway; G

AND ALSO EXCEPT that portion thereof conveyed to the State of Washington for highway
purposes by deed recorded June 2, 1972 under Audltors File No. 769083, records of
Skagit County, Washington; T

AND ALSO EXCEPT that portion of the West Half of the West Half of Government Lot 1,

Section 6, Township 34 North, Range 4 East ef the Willamette Meridian, lying South of
State Route 20 and North of a line running parallel w1th the South line of said State Route
20, said line passing through a point which lies 77 feet Northeasterly of Highway
Engineers Station S - EW 13 + 00 as shown in that certam deed executed by Kenneth S.

Goulter, et ux, to the State of Washington for State Route.20 mterchange of SR § Skagit
River to Jct. SR 20 as recorded June 2, 1972, under Audltors Flle No 769083 records of
Skagit County, Washington;

AND ALSO EXCEPT that portion of the East Half of the West Half 6?sai’&-febvernment Lot
1 lying South of State Route 20 and North of a line 400 feet South’ of and parallel with the
Southerly margin of said State Route 20, as the same existed on Februa ;7 1979;

AND ALSO EXCEPT the East 110 feet thereof;

Continued . . ...
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Order No.: B16060
EXHIBIT A * | -
Page 2

PARCEL A contmued

AND ALSO EXCEPT that portion of Government Lot 1, Section 6, Township 34 North
Range 4 East of the Willamette Mendran described as follows:

Beglnnlng at the Southeast corner of said Government Lot 1;

thence Nerth 89°07'54" West along the South line thereof a distance of 40.00 feet to the
present West line of- South Burlington Boulevard as conveyed to the City of Burlington by
deeds recorded under Audltors File Nos. 8707280007 and 8707280008, records of Skagit
County, Washmgton

thence continuing Nerth 89°07'54" West along said South line a dlstance of 667.43 feet to
the true point of begmmng,
thence North 00°23'13"East a dlstance of 161.80 feet;

thence North 89°42'18" West a distance of 209. 00 feet;

thence South 00°24'50" West a dlstance of 44 78 feet to the poxnt of curvature of a tangent

thence Southwesterly along the arc of sard curve WhICh is to the right, through a central
angle of 63°04'24" a distance of 104 50 feet;

thence South 64°39'13" West a dtstance of 57.39 feet to a non-tangent curve concave to
the Southeast having a radius of-70. 07 feet the centerpoint of which bears South
32°28'54" East; A ~

thence Southwesterly along the arc of said curve Wh[Ch is to the left through a central
angle of 04°33'33" a distance of 5.58 feet te the end of said curve, said centerpoint of
which bears South 37°02'27" East; : -

thence South 00°17'42" West a distance of 2.31 feet to sald South line of Government Lot
1;

thence South 89°07'54" East along said South Ime a dlstance ef 318 93 feet to the point of

beginning.

PARCEL B:

Lot 10, PLAT OF NORTHSOUND COMMERCIAL PARK, according to the plat thereof recorded in
Volume 12 of Plats, page 46, records of Skagit County, Washington. ..

Continued . . . ..

thttmutttt wo

. Kathy Hill, Skagit County Auditor
/8/2000 Page 23 of 32  11:41:35AM

Lo 8
S i e
R t' "-‘!; }



Order No.: B16060
;.;;jEXHIBIT N | |
Page 3

PARCEL C

That portlon of the South Half of the Northeast Quarter of Government Lot 1 of Section 6
Township 34.North, Range 4 East of the Willamette Meridian, lying West of the State Highway
right-of-way conveyed to the State of Washington, by deed dated February 7, 1927, and recorded
February 21, 1927, underAuditor's File No. 201385, records of Skagit County, Washington, and
lying Southerly of a line Wthh runs West (parallel with the North line of said Government Lot 1)
from a point that is 150 feet South of the Northeast corner of said South Half of the Northeast
Quarter of said Government Lot 1

EXCEPT that port[on conveyed to the City of Burlington by deed recorded December 9,
1985, under Auditor’ 's-File N0851 2090010, records of Skagit County, Washington.

PARCEL D:

The North 139 feet of the followmg desca'lbed property

That portion of the North Half of the Southeast Quarter of Government Lot 1, Section 6, Township
34 North, Range 4 East of the Willamette: Merldlan descrlbed as follows:

Beginning at a point on the South line of sald subdlvrsron 30 feet West of the Southeast corner

thereof;
thence North 00°13' West a distance of 16 feet to the true pomt of beglnnlng,

thence North 89°12'15" West a distance of 221.28 feet
thence North 00°08'22" East a distance of 310.95 feet to the North line of said subdivision;
thence South 89°12'15" East along the North line of sa|d subdlws:on to the West right-of-way line

of the State Highway;
thence South 00°13' West along said highway nght-of—way I|ne to\r.the true pomt of beginning;

EXCEPT that certain 10 foot wide strip of land conveyed to the Ctty of Burllngton by deeds
recorded February 19, 1986, and November 25, - 1986, . “under Audltors File Nos
8602190020 and 8611250010, records of Skagit County, Washlngton |

Continued . . . ..
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e Order No.: B16060
~:-;,j';:EXH|B[T “A” | |
Page 4

PARCEL E

That portlon of the North Half of the Southeast Quarter of Government Lot 1, Section 6, Townshlp
34 North, Range 4 East of the Wlllamette Meridian, described as follows:

Beginning at a pol__n n the South line of the above subdivision 30.0 feet West of the Southeast

corner thereof, - .
thence North 89°12 15" West along the South line of said subdivision a distance of 621.26 feet to
the Southwest corner thereof

thence North 00°08'22" East along the West line of said subdivision a distance of 326.98 feet to
the Northwest corner thereof Iy

thence South 89°12'15" East along the North line of said subdivision a distance of 400 feet;

thence South 00°08'22" West a dlstance of 310.95 feet;

thence South 89°12'15" East a d{stance of 221 .28 feet to the West right-of-way line of the State
Highway;

thence South 00°13' West along sald hlghway nght-of-way line a distance of 16.0 feet to the point
of beginning; LA e

EXCEPT that portion conveyed to the City of Burlington for street purposes by deeds
recorded July 28, 1987, under Auditor's F|le Nos 8707280007 and 8707280008, records
of Skagit County, Washington. T

(Also known as Parcel A of Survey recorded in Volume 20 of Surveys page 29 under Auditor's
File No. 9712230023, records of Skagit County, Washmgton)

Continued . . . ..
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o Order No.: B16060
~:-;jiEXH|B|T "A” |
Page 5

PARCEL F

The South Quarter of the East Half of the West Half of Government Lot 1, Section 6, Township 34
North, Range 4 East’ of the Willamette Meridian, (also known as Parcel B of Survey recorded in
Volume 20 of’ Surveys page 29, under Audltors File No. 9712230023, records of Skagit County,
Washington); o

EXCEPT that portlon of Government Lot 1, Section 6, Township 34 North, Range 4 East
of the Wlllamette Merldtan descnbed as follows:

Beginning at the Southeast corner of said Government Lot 1;

thence North 89°07'54“ West along the South line thereof a distance of 40.00 feet to the
present West line of South Burhngton Boulevard as conveyed to the City of Burlington by
deeds recorded under Audrtors Frle Nos 8707280007 and 8707280008, records of Skagit
County, Washington; -

thence continuing North 89°07'54" West along said South line a distance of 667.43 feet to
the true point of beginning; -

thence North 00°23'13" East a dlstance of 161.80 feet;

thence North 89°42'18" West a d|stance of 209.00 feet;

thence South 00°24'50" West a distance of 44,78-feet to the point of curvature of a tangent
curve concave to the Northwest having a radius of 94.93 feet;

thence Southwesterly along the arc of said’ curve Wh!Ch is to the right, through a central
angle of 63°04'24" a distance of 104.50 feet; . .

thence South 64°39'13" West a distance of 57 39 feet to a non-tangent curve concave to
the Southeast having a radius of 70.07 feet the centerpomt of which bears South
32°28'54" East; L 5

thence Southwesterly along the arc of said curve WhICh |s to the left through a central
angle of 04°33'33" a distance of 5.58 feet to the end of sald curve sald centerpoint of
which bears South 37°02'27" East, L % ;

thence South 00°17'42" West a distance of 2.31 feet to satd South Ilne of Government Lot
1,

thence South 89°07'54" East along said South line a distance of 318 93 feet to the point of
beginning. .

Continued . . ...
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N Order No.: B16060
;.;:"EXHIIIT A -
"Page 6

PARCEL G

The South Half of the South Half of the East Half of Government Lot.1, Section 6, Townshlp 34
North, Range 4 East of the Willamette Mendlan

EXCEPT that portlon conveyed to the City of Burlington for street purposes by deeds
recorded . July 28, 1987, under Auditor's File Nos. 8707280007 and 8707280008, records
of Skagit County; Washmgton

(Also known as Parcel: C of Survey recorded in Volume 20 of Surveys, page 29, under Audltors
File No. 9712230023, records of Skaglt County Washington).

ENDOF EXHIBIT “A” -
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