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This me of Credlt Deed of Trust, Security Agreement, Assignment of
Leases and Rents and Proﬁts Fmancmg Statement and Fixture Filing is dated as of
October ]_5 1998 by Color. Spot Nurseries, Inc., a Delaware corporation (together with its
successors and assigns, the "Grantor") in favor of Chicago Title Insurance Company, a
Missouri corporation, as Trustee- (the "Trustee"), for the benefit of Fleet Capital
Corporation, as Agent ("Agent") for itself as a Lender and the additional Lenders (as those
terms are defined in the Credit Agrccmcnt referred to below) from time to time party
thereto (Fleet, in its capacity as Agcnt together with its successors and assigns, being
hereafter referred to as the "Bcneﬁcxary")

1. Definitions.

This Line of Credit Deed of Trust, Sccunty Agreement, Assignment of
Leases and Rents and Profits, Financing Statement and Fixture Filing (as from time to time
amended, modified, restated and in effect, the "Deq_d of Trust") is entered into in
connection with a certain Loan and Security Agreement dated as of October [5, 1998,
among the Grantor, the Beneficiary and the Lenders party ‘thereto (as from time to time
amended, modified, restated and in effect, the "Credlt Agreemcnt") Terms defined in the
Credit Agreement and not otherwise defined herein are used herein with the meanings so
defined. The Credit Agreement, this Deed of Trust and : any other. present or future written
agreement from time to time entered into between the Grantor, any of its Subsidiaries or
any of its Affiliates, on the one hand, and Beneficiary and the: Lendcrs on the other hand,
relating to the Credit Agreement or this Deed of Trust, and any agreement stated to be a
Credit Document, each as from time to time amended, modifi ed, restated and in effect, is
referred to herein as a "Credit Document". The Credit Documents contain or may contain
provisions that the interest rate, payment terms or balance may be mdexed adjusted,
renewed or renegotiated, as set forth in the Credit Documents. Referenccs in this Deed of
Trust to Sections and Exhibits are to Sections hereof and Exhibits hercto unless otherwise

expressly specified.

2. Deed of Trust, etc.

For valuable consideration, the receipt and sufficiency of w"nch ar“ hcreby
acknowledged, the Grantor with a mailing address of 3478 Buskirk Avenue, Suite 260, )

Pleasant Hill, California 94523 hereby grants, bargains, sells, conveys, transfers and
assigns, IN TRUST WITH POWER OF SALE, to the Trustee with an address at 1800““;

Columbia Center, 701 Fifth Avenue, Seattle, Washington 98104, so much of the Propcrty{_‘;; ;
(as hereinafter defined) as constitutes the Premises (as hereinafter defined), and.the

Grantor hereby creates in and grants to the Beneficiary with a mailing address of One

+
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North Franklm Street Sutte 3600, Chicago, Illinois 60606 a security interest in and to all
of its right, title and- mterest in (but none of its obligations with respect to) so much of the
Property as cons*ltutes the Collateral (as hereinafter defined) and all proceeds and products
thereof, whether now owned or hereafter acquired, in each case to secure the payment and
performance by the Grantor 1ts subsxd:anes and its affiliates of the Obligations including,

without limitation:

(a) the payment of -certain loans and reimbursement obligations
under the Credit Agreement and under letters of credit by the Lenders to the
Grantor and/or its Submdtanes in an aggregate principal amount not to exceed
$70,000,000, at the times," in the manner and with interest all as more fully
provided in the Credit Ageement, the notes issued thereunder and various
letter of credit retmbursement agreements between the Grantor and
Beneficiary; ¢

(b)  the payment and performance of all obligations of the Grantor
under, and all amounts from time to tlme secured by, this Deed of Trust,
including without limitation all arnounts referred to in Section 8.2; and

(¢)  the payment and perfonnance ot’ all ‘other obligations under the
Credit Documents even if the aggregate amount of such obligations at any one
time or from time to time exceeds the pnncrpal amount of such loans and
reimbursement obligations or the face amount of any notes or other evidence
of such indebtedness. H

The term "Property” shall mean the real property Iocated in the State of
Washington as more patticularly described in Exhibit 1, together W1th

(1) all buildings, structures and 1mprovements now exlstmg or
hereafter constructed thereon; £y

(i)  all leasehold interests, rights of way or use, semtudes hcenses
tenements, hereditaments, appurtenances, easements, access nghts --j.;;r-'proﬁts
crops grown, growing or to be grown, nursery stock of any kind mcludmg,;
without limitation, plants, bedding plants, timber, seedlings, Christmas trees;

trees, bushes or bulbs, whether grown, growing or to be grown, mtneral nghts

minerals in, on, under and that may be produced from the land, sanitary sewer. "

discharge treatment capacity rights, and other rights now or hereafter exxstlng,_;’*..z__'

belonging or pertaining thereto; |
(iii)  all fixtures and other articles of every kind whatsoever now or -

hereafter owned or leased by the Grantor and used or procured for use in

connection with the operation and maintenance of the foregoing, insofar as the

2
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same are, or can by agreemcnt of the parties be made, a part of the real estate,
including without limitation any boilers, pumps, tanks, electric panels,
switchboards, hghtmg equlpmcnt wiring, heating, plumbing and ventilating
apparatus, sprinklers, elevators, escalators, refrigerating, air conditioning and
air-cooling cqulpment and other bmldmg service equipment;

(iv) all n;,ht txtlc and mtcrest in and to any award or payment upon a
Taking (as defined in Sccnon 6) of all or any part of the foregoing;

(v) all fumxtm;c funushmgs personal property, equipment,
inventory and goods (as deﬁned in the Uniform Commercial Code in effect in
the jurisdiction in which the Properly is°located) now or hereafter owned or
leased by the Grantor and now .or- ‘hereafter placed in or on, or used in
connection with the constructlon, eperatlon or maintenance of, the Premises,
and the Grantor's rights and mterests in any licenses, permits and approvals for
the ownership, construction, maintenance and operatlon of the Premises and all
replacements therefor and accessions and addmons thereto,

(vi) all estate, right, title and mterest acquxred by Grantor in and to
real property, or any of the foregoing, after executlon hercof and

(vii) all right, title and interest in and to any msurance proceeds with
respect to all or any part of the Premises or the Collaterai as contemplated by
Section 7. e

The land, buildings, structures, lmprovcrnents nghts ﬁxtures and other
items referred in clauses (i) through (iv) above are rcferred to. collectively as the
"Premises". The personal property and the goods, rights and mtcrests ‘together with all
proceeds and products thereof, referred to in clauses (V) and (vi) above are referred to
collectively as the "Collateral". The Premises and the Collateral are rcferred to collecnvely

as the "Property".
3. Absolute Assignment of Leases and Rents.
3.1.  Assignment.

" The Grantor hereby irrevocably, absolutely, presently and uncondmonally
assigns to the Beneficiary all of the rights, interests and privileges which the Grantor has er-a:,(_a
may have as lessor in present and future ieases of all or any portion of the Property-and any
other agreements for the use and occupancy of all or any portion of the Premises, in any . ',
modifications, extensions and renewals thereof and in the rents, charges, fees, royaltles,
issues, profits, revenue, income and proceeds of the Property, whether now due, past due or

3
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to become due mcludmg all prepaid rents and security deposits or payments in lieu thereof
(collectively, the "chts") ThlS is an absolute assignment, not an assignment for security.

32

The Bencﬁclary hereby confers upon the Grantor 2 license ("License") to
collect and retain the: Rents as'they become due and payable, so long as no Event of
Default shall occur and. be connnumg If an Event of Default has occurred and is
continuing, the Bcneﬁclary shall have the right, which it may choose to exercise in its sole
discretion, to terminate this. Llcense ‘without notice to or demand upon the Grantor, and
without regard to the adequacy of the Bencﬁc:lary s security under this Deed of Trust.

3.3.

Subject to the License granted to the Grantor under Section 3.2, the
Beneficiary has the right, power and" authority to collect any and all Rents. The Grantor
hereby appoints the Beneficiary its attorncy-m-fact to perform any and all of the following
acts, if and at the times when the Beneﬁmary in its sele discretion may so choose:

(a) demand, receive and enforce paymcnt of any and all Rents; or
(b)  give receipts, releases and satlsf'actlons for any and all Rents; or

(c)  sue either in the name of the Grantor or m the name of the
Beneficiary for any and all Rents. g

The Beneficiary's right to the Rents does not depend on whether or not the
Beneficiary takes possession of the Property as penmttcd under Section 8.7. In the
Beneficiary's sole discretion, it may choose to collect Rents. clther w:th or without taking
possession of the Property. The Beneficiary shall apply all Rents collected by it in the
manner provided under clause (v) of Section 8.5. If an Event of Dcfa.ult ‘occurs while the
Beneficiary is in possession of all or part of the Property and is collectmg and applying
Rents as permitted under this Deed of Trust, the Beneficiary, the Trustee and any receiver
shall nevertheless be entitled to exercise and invoke every right and remedy afforded any
of them under this Deed of Trust and at law or in equity, including thé nght to excrclse the
power of sale granted herein. o %

3.4. Beneficiary Not Responsible.

Under no circumstances shall the Beneficiary have any duty to produce};.
Rents from the Property. Regardless of whether or not the Beneficiary, in pcrson or by;"
agent, takes actual possession of the Property, the Beneficiary is not and shall not be

deemed to be:
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| (a) a mortgagee in possession” for any purposs; or

(b) respons:blc for performing any of the obligations of the lessor
under any lease or

(c) reSDon51blc for any waste committed by lessees or any other
parties, any dangerous or defective conditicn of the Property, or any
negligence in the management, upkeep, repair or control of the Property; or

(d) hable m any manner for the Property or the use, occupancy,
enjoyment or operation of a]l or any part of it.

3.5.

Upon the occurrence and ‘during the contiruance of an Event of Default, with
or without entering upon or taking possession of the Property the Beneficiary shall be
entitled to collect the Rents including those past due Upon the occurrence and during the
continuance of an Event of Default, the Beneﬁc:lary shall also have the right, but not the
duty, to enter upon, take possession of and manage the Property and to fully deal with the
leases thereof. In the event the Beneficiary does not so collect the Rents, or a court of
competent jurisdiction denies the Beneficiary the nght to. all or any portion of such Rents,
then the Grantor or whatever Person collects such rents on behalf of the Grantor shall hold
the amount of such Rents net of operating expen.-.es in trust for the benefit of the
Beneficiary and upon request shall promptly pay the same to the Beneﬁcmry

3.6. Grant of Security Interest.

The parties intend for this Deed of Trust to create a Ilen on the Property, and
an absolute assignment of the Rents, all in favor of the- Beneﬁcmry The parties
acknowledge that some of the Property and some or all of the Rents may be determined
under applicable law to be personal property or fixtures. To the extent that any Property or
the Rents may be or be determined to be personal property, the. Grantor as debtor hereby
grants the Beneficiary as secured party a security interest in all’ ‘such’ property and the
Rents, to secure payment and performance of the Obligations. - ThlS Deed of Trust
constitutes a security agreement under the Washington Uniform Comm rc1a1 Code
covering all such Property and Rents. o A

The Grantor hereby represents and warrants to the Beneficiary asfollows

L4
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The Grantor lawfully possesses and has good and clear record and
marketable title in fee or pursuant to a leasehold interest to such of the Property as is real
property and good and marketable title to the remainder of the Property, subject only to the
Permitted Encumbrances.. -As used herein, the term "Permitted Encumbrances" shall mean
the Permitted Encumbrances as defined in the Credit Agreement plus (i) the items set forth
or referred to in Exhibit 2; and (i).leases and amendments thereof entered into without
violating Section 5.7.1. The ‘Grantor has full and unlimited power and authority to
encumber the Property and a551gn the Rents

4.2.

4.2.1. anmg_a.nd_cher_Lam The Premises either (i) comply

with applicable zoning restrictions,. speclal permits and variances thereto or
conditional use permits of the _]unsdlctlon in which the same are located or (ii) exist as
a valid nonconforming use for their present. uses and as a valid nonconforming
structure for each building, structure or lmprovement located on the Premises. The
Property is in compliance in all material respects with all applicable local, regional,
municipal, state and federal laws, regulations and- ordmances (including without
limitation all access, building, health, safety and fire codes) and mcludxng subdivision
regulations, environmental regulations and zoning ordmances

4.2.2. Cemﬁmes_and_mmes A permanent certificate of

occupancy with respect to the improvements located on the Premises is in full force
and effect or is not required. All material licenses, approvals and perrmts necessary in
connection with present uses and operation of each occupancy thereof for the
purposes for which such property is currently being used have been issued by all
appropriate governmental authorities except such as would not have a matenal
adverse effect upon the current use or the value of the Premises.

4.3. No Condemnation Proceedings.

The Grantor has not received notice of any condemnatlon or eminent domain
proceeding for any Taking of the Property, or any portion thereof, and “no- present
negotiations for the purchase in lieu of condemnation of any portion thereof are occurring
and, to the Grantor's knowledge, no such proceedings have been commenced or threatened

4.4. Buildings and Other Improvements.
4.4.1. Construction and Completion of Improvements. To the

best of the Grantor's knowledge, all buildings, structures and improvements now on .

6
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the Premises 'havex"'”i;eeﬁfZl'{:ompleted in a good and workerlike manner and in
accordance with all apolrcable govemmcntal laws, regulations and requirements.

442 Ng_;ngmaghmem The buildings, structures and other
improvements on the Property 'do not encroach in any material respect on any
easements or on any land not mcluded within the boundary lines of the Premises and
no improvements iocated on nelghbonng or adjoining land encroach on the Premises
in any material respect. '

4.43. Lluhngs Water sewer, gas, telephone and electric
power uuhty services are avallable to the Property for the present and intended uses of

444 . All of the equipment located on the
Premises is in such working order, operatmg condition and state of repair as is
necessary for the efficient operation of the business: conducted thereon and, to the best
of the Grantor's knowledge, the Property contams no latent defects.

4.4.5. Access. The Pre *{?’. ses . have access for the public by
roadways adequate for the present and intended uses of' the ‘Property duly dedicated to
the jurisdiction in which it is located or by pnvate easement adequate for the present
and intended uses of the Property. . -

4.5. No Management Agreement.

No management agreement affects any part of the Property and no
management fee is paid to any Person for managing any part of the: Property

4.6. Other Agreements.

There are no agreements having a material affect onthe Property other than
this Deed of Trust, the other Credit Documents and the Permitted Encumbrances.

4.7. Usc of Premises; Indebtedness.

The Grantor currently operates a commercial greenhouse facrhty on the
Premises. Notwithstanding the foregoing, the Grantor does not use the’ Prermses for
farming or agricultural purposes. The indebtedness secured by this Deed of Trust has been
incurred for business purposes and not for personal, family or household purposes E

5. General Covenants of the Grantor.

The Grantor covenants that, until all of the Obligations (except f'or.
contingent indemnification obligations pursuant to Section 12.2 of the Credit Agreement)f;

L]
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shall have been pald mfull and so long as any Lender shall be committed to extend credit
under the Credit Agrcerncnt or any other Credit Document, the Grantor will comply with
the following prowsxons

The Grantor\mllcomply with all of the covenants and other provisions
contained in the Credit Agreement and each other Credit Document to which it is party, all
of which are incorporated hcrembyrcfcrcnce as fully as if set forth herein.

5.2.

The Grantor wﬂl not dxrcctly or indirectly convey, sell, assign, transfer or
otherwise dispose of the Property or any part thereof except as expressly permitted by the
Credit Agreement. s

Except as permitted by the Credlt Agrcement the Grantor will not permit the
Property to become subject to any deed of trust, lien, .attachment, lis pendens, security
interest, encumbrance or restriction other than' thlS Deed of Trust, any other Credit
Document to which the Grantor is a party which creates a lxen to secure the Obligations
and the Permitted Encumbrances and, subject to thc nght to contest such matter pursuant to
the Credit Agreement, will promptly take all action’ necessary to cause any such deed of
trust, lien, attachment, lis pendens, security interest, encumbrance or other restriction not
permitted hereby to be discharged. The Grantor will dlhge‘ltly contest any action or
proceeding which purports to affect the title to the Property or the vahdlty or the pricrity of
this Deed of Trust. e

5.4. Recording: Title Insurance.

The Grantor will at all times cause this Deed of Trust; and each amendment,
modification or supplement hereto, and appropriate financing and commuatlon statements
under the Uniform Commercial Code in effect in the jurisdiction in. whlch the Property is
located, to be recorded and filed and to be kept recorded and filed in such manner and in
such places, and will pay all recording, filing or other taxes, fees and other chargcs and to
comply with all such statutes and regulations, as may be required by law in order to
establish, preserve and protect the liens and security interests intended to be granted to the
Beneficiary pursuant to this Deed of Trust in the Property (including without limitation : any
Property acquired after the execution hereof) and the rights of the Beneficiary therem The:
Grantor will furnish the Beneficiary with a title insurance policy in such form, and issued

by a title insurance company, satisfactory to the Beneficiary (or, if customary in the .~
jurisdiction where the Property is located, with an opinion of counsel satisfactory to the”‘;

3
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Bcneﬁclary) afﬁrmmg the adequacy of such recording and filing (i) upon the making of
any such filing or rccordmg or refiling or rerecording, and (ii) upon the reasonable request
of the Beneficiary at any othcr tlmc

2.5,

The Grantor wﬂl nmely comply with all federal, regional, state and local
laws, ordinances and rcgulanons relanng to the Property or the occupancy and use thereof
the failure with which to comply would ‘have a material adverse effect on the conduct of its
business or the value of the Property

The Grantor will not undertake any construction on the Premises or alter any
of the Property in contravention of Sections 5.7.7 and 5.7.8 without the prior written
consent of the Beneficiary. The Grantor will cause any improvements to the Premises to
be completed in a good and workerlike manner ‘and in accordance with all applicable
governmental laws, rules, regulations and- requlremcnts The Grantor will take all
reasonable action to correct any defects or faults in any such improvements, and to pursue
reasonably diligently any remedies or recourse wh1ch the Grantor may have under
agreements, warranties and guarantees related to the constructlon thereof.

5.7.  Operation of the Property.

5.7.1. Leases. The Grantor wﬂl : not entcr into any lease,
sublease or any agreement of any kind permitting present or future occupancy or use
of the Property or any part thereof without the prior written consent ef the Beneficiary
which shall not be unreasonably withheld. The Grantor will subrmt to the Beneficiary
for the Beneficiary's review and approval biographical and ﬁnancnal mfonnanon for
each proposed tenant with each proposed lease. The Grantor will furnish to the
Beneficiary copies of all leases as executed by the Grantor. The Grantor will perform
punctually and comply with all the terms, covenants and agreements.on ‘the part of the
Grantor to be performed under each lease and agreement to which the Propf,,,:_. y Or any
part thereof is at any time subject and use all reasonable means avallable to the
Grantor to enforce the terms, covenants and agreements to be performed «¢ on the part of |
the other parties to such leases and agrecments to be performed. The Grantor will'not .
materially amend or terminate or take any action which in all such cases would "
adversely affect Grantor's rights under, or justify, effect or permit a termination of," "
any existing or future lease, subiease or agreement whether the Grantor is landlord orf-:.,_;_;: |
tenant thereunder without in each instance obtaining the Beneficiary's consent.

5.7.2. No Merger of Leasehold Interests. If the estates or -

interests of the Grantor or any tenant under any such lease of all or any portion, or
8
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which constitutes any part, of the Property shall at any time become vested in the
same Person, neither- the 'title nor lien granted by this Deed of Trust nor the separate
estates and interests in such leascs shall be destroyed or terminated by application of
any doctrine or pnncxple of merger and, in such event, the Beneficiary shail continue
to have and enjoy all of the rights and privileges of the Trustee and the Beneficiary,
respectively, as to the separatc estates and interests. In addition, upon the foreclosure
of the lien created by this Deed of Trust on the Property and the Grantor's equity of
redemption in the Property pursuant to“the provisions hereof, any leases or subleases
then existing and created by the Grantor shall not be destroyed or terminated by
application of the law of merger or as a matter of law or as a result of such foreclosure
unless the Beneficiary or any other purchascr at any such foreclosure sale shall so
elect in writing. No act by or on bchalf of the Trustee or the Beneficiary or any such
purchaser shall constitute a tennmatlon of any such lease or sublease unless the
Beneficiary or such purchaser shall: grve written notlce thereof to the lessee or
sublessee, as appropriate. ~-

5.7.3. JTaxes 2 L Subject to the
Grantor's right to contest such taxes as expressly provrded in the Credit Agreement,
the Grantor agrees to pay, prior to delmquency, all apphcable real property taxes and
assessments, general and special, all applicable payments in lieu of taxes, if any, and
all other applicable taxes and assessments of any kind or nature whatsoever, which are
assessed or imposed upon the Property or become due and payable and which create
or may create a lien upon the Property or any part thereof i

5.7.4. Utility Charges. The Grantor w111 pay when due all
utility charges which are incurred by the Grantor for the beneﬁt of the Property or

which may become a charge or lien against the Property for gas; telephone -electricity,
water or sewer services furnished to the Property and all other assessments or charges
of a similar nature, whether public or private, affecting the Property or any portlon
thereof, whether or not such assessments or charges constitute liens thereon

5.7.5. Insurance. The Grantor will pay when due and m any
event prior to cancellation or non-renewal for failure to pay therefor,. aIl prermums
and other amounts due with respect to the insurance coverages for the Propertyf??
required pursuant to Section 7. .

5.7.6. Repairs. The Grantor will make such repalrs and'i_;

replacements and take such other steps as may be reasonably necessary to mamtaxn"-af_t‘r--.:_
the Property and any abutting grounds, sidewalks, roadways and parking and .
landscaped areas under the Grantor's control in at least as good repair, order and-

condition as the same now are or hereafter may be while this Deed of Trust 1s

outstanding, deterioration incidental to reasonable wear excepted; provided, however,
that the foregoing exception for reasonable wear shall not relieve the Grantor from the
10
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£’

obligation to repaxr or repIacc wom-out or inoperative elements of the Property
reasonably necessary for thc operauon of the Property.

5 7 7
waste of any of the Property

The Grantor will not permit or suffer the

5.7. 8 N_Q_Al{;@tmns The Grantor will not make or permit any
alterations, improvements, addmons, utility installations or the like to the Property,
other than in the ordinary course of busmess

5.7.9. I.lsg The Grantor will not permit the Property to be used
for any purpose other than as a nursery and related uses or as otherwise permitted by
the Credit Agreement. Wi

57101nspmgnn~e Grantor will permit the Beneficiary, its
employees and agents to inspect the Property at any time during regular business
hours. '

5.7.1L. ~- . The Grantor will not
operate the Property, or permit it to be operated asa cooperatlve or condominium
property in which any tenant or occupant has the nght to partlctpate in the ownership,
control or management of the Property. F :

5.8. Escrow Account.

Upon the occurrence and during the contmuance of an Event of Default and
written notice from the Beneficiary, the Grantor hereby covenants to _pay directly to the
Beneficiary, or such other Person as the Beneficiary may frorn time to time designate by
written notice to the Grantor, on the first day of each month, one twelfth of such amount as
the Beneficiary from time to time estimates will be required to be pald before the same
becomes past due, of all taxes, betterments, assessments and other governmental liens,
charges or levies, water rates, sewer use fees, utility charges, 1nsurance premiums and other
charges agains: the Property. The Beneficiary shall not be deemed a‘trustee. thh ‘respect to
such payments and shall not be required to keep such payment separate’ from its general
accounts or to pay interest thereon to the Grantor. If at any time such payments are
insufficient to discharge the amounts actually required to pay such taxes, betterments
assessments and other governmental liens, charges or levies, water rates, sewer use fees
utility charges, insurance premiums and other charges as may then or thereafter be due, any.
deficiency shall be promptly paid by the Grantor to the Beneficiary. The Grantor. shall

transmit to the Beneficiary al! bills for such insurance premiums, taxes, betterments, .

assessments, sewer use fees, liens and charges as soon as received. When the Beneﬁcmry‘,(_'_;'
has received from the Grantor or on the Grantor's account funds sufficient to pay such:
taxes, betterments, assessments and other governmental liens, charges or levies, water -

H
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rates, sewer use fees, utility charges, insurance premiums and other charges, such
obligations shall, exccpt as hereinafter provided, be paid when due. Should the amount
paid by the Grantor in any year exceed the aggregate required, such excess shall be applied
to the first escrow paymcnts for the succeeding year. The obligations of the Grantor to pay
taxes, betterments, assessments and other governmental liens, charges or levies, water
rates, sewer use fees, utlhty charges insurance premiums and other charges provided for
herein shall not be affected except to the extent that such obligations have been actually
met by compliance with this Section 5.8.

5.9.

The Grantor will not cnter into any management agreement or pay any
management fee to any Person for ‘managing any part of the Property without the prior
written consent of the Beneﬁc1ary which shall not be unreasonably withheld. The
Beneficiary hereby reserves the right to approve any such manager, management entity and
management agreement which shall not be unreasonably withheld. In the event that any
management agreement is so entered into by the’ _Grantor, at the direction of the
Beneficiary, the Grantor shall assign all of the Grantor s right, title and interest thereunder
to the Beneficiary pursuant to an A551gnment of - Management Agreement in form and
substance reasonably satisfactory to the Beneﬁc1ary, and the Grantor hereby covenants to
comply with all the terms, provisions, covenants and condltlons of such Assignment of
Management Agreement. - ~-

5.10. Secunty Agreement.

Grantor agrees that this Deed of Trust constitutes a "security agreement" for
the purposes of the Uniform Commercial Code as in effect in the state where the Property
is located and that the Beneficiary shall have the rights of. a "Secured Party" under such
Uniform Commercial Code. The Grantor shall execute one or more’ ﬁnancmg statements
and such other documents as the Beneficiary may from time to nme requlre to perfect or
centinue the perfection of the Beneficiary's security interest in any ‘Property or-Rents. The
Grantor shall pay all fees and costs that the Beneficiary may incur in. ﬁlmg such documents
in public offices and in obtaining such record searches as the Beneﬁclary may reasonably
require. If any financing statement or other document is filed in the records normally
pertaining to personal property, that filing shall never be construed as-in any. way
derogating from or impairing this Deed of Trust or the rights or obhganons of the parhes
under it. Y
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5.11. Fi

This Deed of Trust constitutes a financing statement filed as a fixture filing
under RCW 62A.9-313 and RCW 62A.9-402, as amended or recodified from time to time,
covering any Property vgh;ch now :ts or later may become fixtures attached tc the Premises.

The Grantor wxll execute and deliver such further instruments and perform
such further acts as may from tu'ne to' time be reasonably requested by the Beneficiary to
confirm the provisions and carry out the purposes of this Deed of Trust.

In case of (i).any condemnation for public use of, or any damage by reason
of action of any public or governmental authority to, all or any part of the Property, or (ii)
any alteration of the grade of any street or hlghway aﬁ’ectmg the Property, or (iii) any other
injury to, or decrease in value of, the Property. resultmg from any such event as described
in clauses (i) or (ii) above or (iv) the acquxsttlon of the who]e or any part of the Property
pursuant to the terms of any redevelopment plan or- agreement affecting the Property (in
each case a "Taking"), or in case of the commencement.of any proceedings or negotiations
which might result in a Taking, the Grantor shall promptly give written notice to the
Beneficiary, generally describing the nature and extent of the Taking or the nature of such
proceedings and negotiations and the nature and extent of the Takmg which might result
therefrom, as the case may be. The Beneficiary may,- at-its. _option, appear in any
proceeding for a Taking or any negotiations relating to a Takmg ‘and the Grantor shall
promptly give to the Beneficiary copies of all notices, pleadlngs, determinations and other
papers in any such proceedings. The Grantor shall in good faith and with due diligence,
and with counsel reasonably satisfactory to the Beneficiary; file and prosecute the
Grantor's claims for any award or payment on account of any Ta.kmg The Grantor shall
not settle any such claims without the Beneficiary's prior written consent The settlement
and application of any Taking proceeds shall be determined m accerdance with the
provisions of the Credit Agreement. 4 4

7. Insurance.

Except as otherwise expressly provided in the Credit Agreement the Grantor
will comply with the following provisions: AR

7.1.  Coverage.

insurance:
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(i) ~ Insurance against loss or damage to the improvements from time
to time consntlmng a part of the Premises by reason of fire and any of the risks
covered by "fire and extended coverage" insurance, in an amount sufficient to
prevent it from becommg a co-insurer and not in any event less than 80% of
the insurable value (replacement cost, if available) of such improvements.

(i) Insurance agamst less or damage to the Collateral by fire and
other risks covered by "fire and-extended coverage” insurance to the extent and
in the manner customary for companies in similar businesses similarly situated
or such greater amount- and extent as the Beneficiary may from time to time
reasonably require. : S

(iii) Boiler and machinery insurance covering any pressure vessels,
air tanks, boilers, machinery, pressure piping and any heating, air conditioning,
elevator and escalator equlpment, so long as the Premises contains equipment
of such nature, in such amounts as are reasonably satisfactory to the
Beneficiary. A

(iv) Comprehensive public liability insurance against death, personal
injury and damage to property to the extent and in"the manner customary for
companies in similar businesses similarly sﬁuated or such greater amount and
extent as the Beneficiary may from time to tlme reasonably require.

(v)  During the course of any constucnon or repair of any
improvements to the Property, comprehenswe pubhc liability insurance,
worker's compensation insurance and builder's completed value risk insurance,
in such amounts and covering such risks as is prudent considering the nature
and the extent of the construction or repair being undertaken -or-such greater
amount and extent as the Beneficiary may from time to t:me reasonably
require. i

(vi) In the event that the Premises shall at any time be located within
an area that has been identified by the Director of the Federa.l Emergency
Management Agency as an area having special flood hazards' ands-‘ in ‘which
flood insurance has been made available under the National Flood Insurance

Act of 1968 or the Federal Disaster Protection Act of 1973 (42 USICA §
4001, et seq.), all policies of flood insurance prescribed by such Acts-in suchf:

amounts as the Beneficiary may from time to time require.

(vii) Business interruption insurance and/or loss of "rental Velﬁ'e"
‘insurance in such amounts as are reasonably requested from time to time by
the Beneficiary.
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(vm) Earthquake insurance in an amount required by the Beneficiary
from time to time, with lixnits for a "single occurrence” as from time to time
reascnably rcqmred by thc Beneficiary.

(ix) Such othcr insurance coverages in such amounts as may from
time to time be reasonably requzred by the Beneficiary against the foregoing or
other hazards. ... . -

7.2.

The policies of msurancc insuring against liability to others shall name the
Trustee and the Beneficiary hereundcr as an additional insured. Unless otherwise
expressly provided in the Cred:t Ag'eement, the policies of insurance insuring against
property damage shall provide that all proceeds shall be payable to the Beneficiary
pursuant to a standard Deed of Trust endorsement The Grantor shall perform and comply
with all conditions of all insurance pohcaes covenng the Property.

7.3. Qther Terms.

All policies of insurance prowded for herem shall be effected with insurers
reasonably satisfactory to the Beneficiary and quallﬁed to do business in the jurisdiction in
which the Property is located and shall provide: (i) that such policies shall not be canceled
or materially amended without at least 30 days' prior written notice to the Beneficiary; (ii)
that any amount payable due to loss shall be payable to- the Beneficiary notwithstanding
any act or omission or negligence of the Grantor which. mlght otherWIse result in forfeiture
of such insurance; and (iii) that the insurer waives all nghts of set off, counterclaim or
deduction against the Grantor. Upon delivery hereof and thereafter prior to the expiration
dates of the expiring policies, originals of the policies prov1ded for in this Section 7, or a
certificate of insurance therefor, each bearing notations" ewdencmg the payment of
premiums or accompanied by other evidence satisfactory to the Beneficiary of such
payment, shall be delivered by the Grantor to the Beneficiary. The Grantor ‘may procure
and keep in force, in place of separate policies, blanket pohcws of insurance having the
same coverage and provisions as are herein required with respect to separate policies. If
such blanket insurance is so furnished, the Grantor shall deliver to the. Bcneﬁcxary, in lieu
of separate policies as hereinabove required, an attested copy of the pohc /; ‘stating the
amount allocated to the improvements located on the Premises. A

7.4. Placement of Insurance by Bepeficiary.

Unless the Grantor provides the Beneficiary with evidence of the inkéﬁtanc'é;;;._
coverage as required by this Deed of Trust (including self-insurance if so clectcd by lessee

in accordance with any lease) or any other agreement between the Grantor | and the
Beneficiary, the Beneficiary may purchase insurance at the Grantor's expense to protect the
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Beneficiary's interest. ThIS insurance may, but need not, also protect the Grantor's interest.
If the Property or any part thereof becomes damaged, the coverage the Beneficiary
purchases may not pay. any claim the Grantor makes or any claim made against the
Grantor. The Grantor’ may later cancel this coverage by providing evidence that the
Grantor has obtained property coverage elsewhere.

The Grantor is responsxble for the cost of any insurance purchased by the
Beneficiary. The cost of thisinsurance may be added to the Obligations and be secured by
this Deed of Trust. If the cest is added to the Obligations and secured by this De=d of
Trust, the highest interest rate then prov:ded in the Credit Agreement will apply to this
added amount unless such interest rate would not be permitted by law, in which case the
highest interest rate permitted by law will apply to this added amount. The effective date
of coverage may be the date the Grantors prior coverage lapsed or the date the Grantor
failed to provide proof of coverage. ~

The coverage the Beneficiary purchases may be considerably more
expensive than insurance the Grantor can obtain:-onits’own and may not satisfy any need
for property damage coverage or any rnandatory hablhty 1nsurance requirements imposed
by applicable law. -

8.

8.1.

Whether or not an Event of Default shall have occurrcd the Beneficiary shall
have the rights set forth below. Such rights may be exerc1sed by the Beneficiary at any
time, but only (for those rights in Sections 8.1.1 and 8.1.2 after the Grantor has failed to
timely perform the same) after written notice to the Grantor by the Beneﬁclary, and only to
the extent permitted by law and necessary to protect the Beneﬁcm‘ys and the Lenders'
rights hereunder and in the Property. S

8.1.1. Advances. The Beneficiary shall have the nght at its sole
option, but not the duty, to make any or all payments required to be’ made by ‘the
Grantor either hereunder or otherwise in respect of the Property. Such payments may.
include without limitation payments for taxes, assessments and other govemmental .
levies, water rates, insurance premiums, maintenance, repairs or 1mprovements'
constituting part of the Premises.

8.1.2. Right to Perform. The Beneficiary shall have the nghtat
its sole option, but not the duty, to perform any obligations of the Grantor related to =~ -
the Property, without waiving any other rights or releasing the Grantor from thgj;...
obligation which it has to perform such obligation. ‘ A
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- 8.13. Legal Proceedings. The Beneficiary after written nofice

te the Grantor shall h ve the right at its sole option, but not the duty, to intervene or

otherwise parhc:patemanylcgal or equitable proceeding which affects the Property
or any of the rights,.-c'rga:tgd by this Deed of Trust.

8.2.

Any amounts paid, and any costs or expenses, including reasonable
attorney's fees incurred by;;;fhe*Trqgtee“‘qr the Beneficiary pursuant to such Person's exercise
of rights referred to in this Deed of Trust or in any of the other Credit Documents,
including without limitation any payments made as contemplated by Section 8.1, any costs
incurred as a result of the exercise by either such Person of its rights under Section 8.1.3.
and any costs or expenses, mcludmg without limitation appraisers', auctioneers',
accountants’ or attorneys' fees incurred as a result of the exercise by either such Person of
its rights under Sections 8.4 and 8.5, shall:

(1) asbetween the parties hereto and their successors in interest, be
deemed valid (to the extent permitted by applicable law), so that in no event
shall the necessity, reasonableness, amount or validity of any such payments,
costs or expenses be disputed; DR

() until paid in full, constitute a part of the Obligations and be
secured by this Deed of Trust, and unless otherwise paid, be paid from the
proceeds of a foreclosure sale, any insurance Pproceeds, the proceeds of any
Taking, any amount escrowed v/ith the Beneficiary as provided in Section 5.8

or any other amount received from the Grantor or theProperty, and

(i) be payable by the Grantor on demandto the. Beneficiary,
together with interest thereon from the date due at a per.annum rate equal to
the highest rate of interest then provided in the Credit Agrgéipéﬁt, unless such
rate would not be permitted by law, in which event interest shall be at the
highest rate permitted by law.

The prevailing party in any arbitration, litigation or ' ther proceeding
pertaining to the interpretation or enforcement of this Deed of Trust, including any appeal
or petition for review, shall be entitled to attorneys' fees. The prevailing: party in a
bankruptcy proceeding in a U.S. Bankruptcy Court shall also be entitled to attorneys' fees,

8.3.  Defaylts.

The occurrence of any one or more of the following events (each an "Event

of Default") shall constitute a default under and breach of this Deed of Trust and permit the -
Beneficiary, at the Beneficiary's option, to take any action permitted by Section 8.4: ;,.

H
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(1) the occurrence of an Event of Default under the Credit
Agreement or

(n) the conveyance or disposition of the Property as specified in
Section 5.2; or - : .

(ii1) farlure to observe or perform any other covenant, agreement,
condition, term or prevrsron of this Deed of Trust (other than an Event of
Default described in clauses. (i) or (ii) of this Section 8.3), which failure shall
not be rectified or cured to the Beneﬁcrary s satisfaction within 30 days after
the date of such default. - -

8.4. Remedies.

In the event of any Event of Default, the Beneficiary may at any time
thereafter, at its option and without nOtic“e exercise any or all of the following remedies:

(i)  all of the rights and remedres prov1ded in the Credit Agreement
or any other Credit Document, mcludmg declanng the entire amount of the
Obligations immediately due and payable, and the Obligations thereupon shall
become immediately due and payable without presentment, protest or further
demand or notice of any kind, all of which are hereby expressly waived;

(it)  the application to the Obhgatrons of any deposrts or other sums
credited by or due from the Beneficiary or the Lenders to-the Grantor (without
first enforcing any other rights of the Beneficiary or the Lenders against the
Grantor or against the Property) regardless of the adequacy of any security for
the Obligations, and the Beneficiary and the Lenders shall have no duty to
determine the adequacy of any such security in connecnon therewzth

(iii) all of the rights and remedies of a secured party under the
Uniform Commercial Code in effect in the jurisdiction in whrch the Property is
located; :

(iv) foreclose this Deed of Trust by judicial preceedmg or
nonjudicially by exercise of the power of sale contained herein, appomt a
receiver or specifically enforce any of the covenants hereof, including .
recovery; to the extent allowed by applicable law, of any deficiency Judgment,

(v) by entry or other action pursuant to Section 8.7;
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(vx) such or.her actions or proceedings available to the Beneficiary
under applicable law as it deems necessary or advisable to protect its interest in
tne Property and the Obligations; and

(vii) cxerc1sc all other rights and remedies provided at law, in equity
or in this Deed of Trust. )

Such remedies shall continue until all Events of Default shall cease to exist,
and may be exercised individgaily,:_a_‘_seqﬁe,x__ltially or in concert, all such remedies being
cumnulative, the exercise of one remedy not being deemed a waiver of any of the other
remedies, an election of remedies or a cure of any Event of Default.

Under this power of sale,the Beneficiary shall have the discretionary right to
cause some or all of the Property, including any Property which constitutes personal
property, to be sold or otherwise disposed of in any combination and in any manner
permitted by applicable law. e

(1) Salgs_gtﬂmgnal.fmpﬁﬂ!l?or purposes of this power of sale,
the Beneficiary may elect to treat as personal property-any Property which is

intangible or which can be severed from the Prernises without causing
structural damage. If it chooses to do so, the Beneficiary may dispose of any
personal property separately from the sale of ‘real property, in any manner
permitted by Article 9 of the Washington Uniform Commercial Code,
including any public or private sale, or in any manner permitted by any other
applicable law. Any proceeds of any such disposition shall not cure any Event

of Default or reinstate any Obligation.

In connection with any sale or other disposition of suchProperty, the
Grantor agrees that the following procedures constitute a comm“é:r{cially
reasonable sale:

The Beneficiary shall mail written notice of the sale to the Grantor not
later than forty-five (45) days prior to such sale. Once per week during the .
four weeks immediately preceding such sale, the Beneficiary will pubhsh |
notice of the sale in a local daily newspaper of general circulation.” Upon
receipt of any written request, the Beneficiary will make the Property available .
to any bona fide prospective purchaser for inspection during reasonable " -
business hours. Notwithstanding, the Beneficiary shall be under no obligation
to consummate a sale if, in its judgment, none of the offers received by it.
equals the fair value of the Property offered for sale. The foregoing

9



procedures do not constxtute the only procedures that may be commercially
reasonable. s

(u) Qs .
Beneﬁcra.ry may chooce to dispose of some or all of the Property which
consists solely of real prOpcrty in any manner then permitted by applicable
law. In its discretion, the Beneficiary may also or alternatively choose to
dispose of some or all.of the Property, in any combination consisting of both
real and personal property together in one sale to be held in accordance with
the law and procedures _S_*app_hgable to real property, as permitted by RCW
62A.9-501(4). The Grantor agrees that such a sale of personal property
together with real property consututes a commercially reasonable sale of the
personal property. For purposes of this power of sale, either a sale of real
property alone, or a sale of. ‘both real and personal property together in
accordance with RCW 62A. 9-501(4) w111 somenmes be referred to as a
"Trustee's Sale." : ;

Before any Trustee's Sale, the Beneﬁcnary or the Trustee shall give such
notice of default and election to sell as may then be required by law. When all
time periods then legally mandated have. explred, and after such notice of sale
as may then be legally required has been’ given, thc Trustee shall sell the
property being sold at a public auction to be held at the time and place
specified in the notice of sale. Neither the Trustee nor the Beneficiary shall
have any obligation to make demand on the Grantor before. any Trustee's Sale.
From time to time in accordance with then apphcable law the Trustee may,
and in any event at the Beneficiary's request shall, postpone any Trustee's Sale
by public announcement at the time and place noticed. for that sale

At any Trustee's Sale, the Trustee shall sell to the hlghest bidder at
public auction for cash in lawful money of the Unites States. The Trustee shall
execute and deliver to the purchaser(s) a deed or deeds conveymg thc property
being sold without any covenant or warranty whatsoever, express or. lmphed
The recitals in any such deed of any matters or facts, including any: facts
bearing upon the regularity or validity of any Trustee's Sale,. 'shall- be.
conclusive proof of their truthfulness. Any such deed shall be. concluswe
against all persons as to the facts recited in it.

(i)  Single or Multiple Foreclosure Sales. If the Property conSlsts of
more than one lot, parcel or item of property, the Beneficiary may:
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(a.) dcsxgnate the order in which the lots, parcels
and/or 1tems sha.ll be sold or disposed of or offered for sale or
dxsposmon and

(b) elect to dlspose of the lots, parcels and/or items
through a smglc consohdated sale or disposition to be held or
made under the power. of sale granted herein, or in connection
with judicial proccedmgs or by virtue of a judgment and decree
of foreclosure and sale, or. through two or more such sales or
dispositions; or in any other manner the Beneficiary may deem
to be in its best 1nterests (any such sale or disposition, a
"Foreclosure Sale"; any two or more "Foreclosure Sales").

If it chooses to have rnore than one Foreclosure Sale, the Beneficiary at
its option may cause the Foreclosure Sales to be held simultaneously or
successively, on the same day, or on such different days and at such different
times and in such order as it may deem to. bc in its best interests. No
Foreclosure Sale shall terminate or affect. the: liens of this Deed of Trust on any
part of the Property which has not been sold, untll alI of the Obligations have
been paid in full. e,

(iv) At any Foreclosure Sale, any pers’on‘,:" incli‘zding the Grantor, the
Trustee or the Beneficiary, may bid for and acquire the Property or any part of
it to the extent permitted by then applicable law. - Instead of paying cash for
that property, the Beneficiary may settle for the purchase pnoe by crediting the
sales price of the property against the following obhgatxons R

(a)  First, the portion of the Obhgatlons attnbutable to
the expenses of sale, costs of any action and any other sums for
which the Grantor is obligated to pay or relmburse the:--;;_
Beneficiary or the Trustee hereunder; and

()  Second, all other Obligations in any order and
proportions as Beneficiary in its sole discretion may choose A

(v)  The proceeds of all Foreclosure Sales, and any other moneys -~
application of which is not otherwise herein provided for, shall be apphed as
follows:

(a)  First, to the payment of the costs and expenses of
such sale or sales and collections, including all costs and
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':“expenses of the Beneficiary and reasonable attorneys' fees and
expenses of therr counsel;

(b) Se,.end to the payment of all other Obligations,
in such order or manner as the Beneficiary shall determine in its
sole and’ absolute dlSCl"CthIl and

(c) Thlrd the remainder shall be delivered to the
Grantor, subjegt, hoyggver to the rights of the holder of any then
existing lien of 'whi'éh-Béﬁeﬁciary has actual notice.

(vi) To the extent penmtted by applicable law, Trustee may
postpone the sale of all or any portion of the Premises by public announcement
at the time and place of the sale, and from time to time thereafter may again
postpone such sale by public announcement or subsequently noticed sale.

(vii) A sale of less than all of the Prermses or any defective or irregular
sale made hereunder shall not exhaust the power of sale provided for herein,
and subsequent sales may be made hereunder until all Obligations have been
satisfied or the entire Premises has been'sold without defect or irregularity.

8.6. Receiver.

At any time after the occurrence and dunng the contmuance of any Event of
Default, the Beneficiary shall be entitled at its option to the appomtrnent of a receiver of
the Property. Such appointment may be made either before ‘or. after foreclosure sale,
without notice, without regard to the solvency or msolvency of the Grantor at the time of
application for such receiver and without regard to the then value of the Property. The
Beneficiary may be appointed as such receiver. S G P

8.7. Entry.

The Beneficiary, in person, by agent or by court appomted recelver may
enter, take possession of, manage and operate all or any part of the Property, and may also
do any and all other things in connection with those actions that the Beneﬁclary may in its
sole discretion consider necessary and appropriate to protect the security of this’ Deed of
Trust. Such other things may include: taking and possessing all of the: Grantors or'the
then owner's books and records; entering into, enforcing, modifying, or cancelmg leases ¢ on
such terms and conditions as the Beneficiary may consider proper; obtaining and eyte_tmg;
tenants; fixing or modifying the Rents; collecting and receiving any payment of money .-
owing to the Grantor; completing any unfinished construction; and/or contracting for and .
making repairs and alterations. If the Beneficiary so requests, the Grantor shall assernble?
all of the Property that has been removed from the Premises and make all of it avallable to

22

39812010068 BKi1906PCULQS




the Beneﬁcxary at the sxte ef the Premises. The Grantor hereby irrevocably constitutes and
appoints the Beneﬁcmxy as its attorney-in-fact (coupled with an interest) to perform such
acts and execute such doeurnents as the Beneficiary in its sole discretion may consider to
be appropriate in connecnon with taking these measures, including endorsements of the
Grantor's name on any mstrummm Regardless of any provision of this Deed of Trust, the
Beneficiary shall not be considered to have accepted any property other than cash or
immediately available funds in’ satisfaction of any obligation of the Grantor to the
Beneficiary, unless the Beneﬁc1ary has given express written notice of its election of that
remedy in accordance with’ RCW 9-505 .as it may be amended or recodified from time to
time. -

The failure of the Beneficiary to exercise any right or remedy or option
provided for herein or otherwise shall not be deemed to be a waiver of any of the covenants
or obligations secured by this Deed of Trust or otherwise. No sale of all or any of the
Property, no forbearance on the part of the Beneﬁcxary, no release or partial release of any
of the Property, and no extension of the time. for the' payment of the whole or any part of
the debt hereby secured or any other mdulgenee given by the Beneficiary to the Grantor or
any other Person, shall operate to release or in any manner affect the lien of this Deed of
Trust or the original liability of the Grantor, notice of any such extensions or indulgences
being hereby waived by the Grantor. S .

8.9.

The Grantor hereby waives to the extent“not"prdﬁibited by applicable law
that cannot be waived (i) the benefit of all laws now existing or hereafter enacted providing
for any appraisal before sale of any portion of the Pr0perty, and (n) the benefit of all laws
now existing or hereafter enacted in any way extending the time for enforcement or
collection of the Obligations or creating or extending a period of redemptlon from any sale
made in collecting such debt. To the full extent the Grantor may do so, the Grantor agrees
that it will not at any time insist upon, plead, claim or take the beneﬁt or advantage of, any
law now or hereafter in force providing for any appraisal, valuation, stay, ‘extension or
redemption, and the Grantor hereby waives and releases all rights of redemptlon valuation,
appraisal, stay of execution, notice of election to mature or declare due the whole of the
Obligations and marshaling in the event of foreclosure of the liens hereby created . The
Trustee and the Beneficiary shall not be required in connection with any. foreclosure,
pursuant to any power of sale herein granted, or in connection with any deed in lleu of
foreclosure, to foreclose, to sell or to take a deed in lieu of foreclosure, covering all orany
specific portion of the Property and the Trustee and the Beneficiary may elect to foreelose,
to sell or to take a deed in lieu of foreclosure to all or any portion of the Property andthe
Trustee and the Beneficiary's rights in connection with any foreclosure or in connectlonf
with any deed in lieu of foreclosure hereunder granted by the Grantor, may be exerctsed L
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any combmanon thh respect to some or all of the Property. The Trustee and the
Beneficiary shall not be required to marshal the Property, the leases, rents, issues and
profits assigned by. the Grantor or any other security by which the Obligations are secured
in any particuiar order T

8.10.

The proceedsof the sales of and collections from the Property shall be
applied as set forth above. « .~ e

All of the foregomg nghts remedxes and options of the Trustee and the
Beneficiary are cumulative, and may be exercrsed singly, together or in the alternative, and
the exercise of one shall not be construed to be a waiver of any of the others or an election

of remedies.

9.

9.1.

Upon written request of the Beneficiary. from time to time and upon payment
of the Trustee's fees and costs in connection therewith and, if reasonably required by the
Trustee, upon presentation of this Deed of Trust for endorsement the Trustee shall,
without affecting the personal liability of any person wrth respect to any Obligation or the
lien of this Deed of Trust upon the remainder of the Prermses (1) reconvey to "the
person(s) legally entitled thereto," without warranty, any portron of the premises then held
hereunder, (ii) consent in writing to the making of any map or plat thereof, (iii) join in
granting any easement thereon, or (iv) join in any extension agreement agreement
subordinating the lien or charge hereof, or other agreement or document relatmg hereto or
the Premises. o

9.2. Appointment of Successor Trustee.

The Trustee or any successor acting hereunder may re31gn and thereupon be
discharged of the trusts hereunder upon 30 days' prior written notice ‘to the’ Beneﬁcrary
Regardless of whether such resignation occurs, the Beneficiary may from time to-time
substitute a successor or successors to any Trustee. If permitted by law, the Beneﬁcxary
may substitute such successor or successors by recording a document executed by ‘the
Beneficiary and containing the name of the original Grantor and the Beneficiary hereunder
the book and page in which this Deed of Trust is recorded (and/or instrument number, as ¢
applicable) and the name of the new Trustee, in which event such successor Trustee shall
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BKI1906PC0LQ7T




without conveyance from the predecessor Trustee, succeed to all its estate, rights and
duties hereunder.

9.3.

The trust created herebv is irrevocable by the Grantor. The Trustee accepts
this trust when this Deed of Trust 1s made a public record as provided by law.

All obligations to be performed, all items to be provided, recorded or filed
and all payments to be made by the Grantor under this Deed of Trust shall be performed,
provided, recorded, filed or made by the Grantor at its sole cost and expense and neither
the Beneficiary nor the Lender shall be hable for any costs, expenses or other amounts as a
result of the execution and delivery of this Deed of Trust by the Grantor.

10.2. Notices.

All notices, consents and ot.her commumcatlons required or permitted to be
given hereunder shall be made as provided in the Credlt Agreement and 1in the case of the
Trustee to it at the address set forth in Section2. ~

The Grantor will indemnify and save and hold the Trustee the Beneficiary
and each Lender, and each of their directors, officers and employees and each Person, if
any, who controls the Trustee, the Beneficiary or any Lender (each such director, officer,
employee and control Person is referred to herein as an “Indemmtee ) -and any other agent
of the Beneficiary or the Lenders, harmless from and against any : ‘and all claims, damages,
losses, liabilities, judgments or expenses (including all reasonable fees. and disbursements
of counsel with whom any of them may consult in connection therew1th and all reasonable
expenses of litigation or preparation therefor) which may be incurred ot sustamed by or
asserted against any of them, directly or indirectly, in connection wﬂ;h the existence or
exercise of any of the Beneficiary's rights with respect to the Property covered by this
Deed of Trust; provided, however, that the foregoing shall not extend to-any such claim,
damage, loss, liability, judgment or expense caused by or resulting from any- gross
negligence or action not taken in good faith by the Beneficiary or any other Indemmtee
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Each of the pames to this Deed of Trust hereby irrevocably waives all rights
to a trial by jury in any acnon ‘proceeding or counterclaim arising out of or relating to this
Deed of Trust or the t:ransactlons contemplated hereby.

10.5. ).:fﬁaam

The lien of thxs Deed of Trust shall be released, the application of this Deed
of Trust terminated and the’ Propef’_;,,:.. 4 ‘or the applicable portions thereof, reconveyed to the
Grantor by the Trustee and/or- the Beneﬁcxary in accordance with the provisions therefore
in the Credit Agreement. wo :

10.6.

Beneficiary may assign its right, title and interest in this Deed of Trust in
whole or in part to any person or entity without affecting, diminishing or abrogating
Grantor's liability hereunder or the priority of the. hen of this Deed of Trust. Further, any
one or more of the financial institutions. WhICh are or become a party to the Credit
Agreement may from time to time be replaeed Any such replacement shall not be
construed as a novation and shall not affect, dlmlm,sh or abrogate Grantor's liability under
this Deed of Trust or the priority of this Deed of Trust

10.7. Miscellaneous.

This Deed of Trust may not be walved, changed or discharged orally, but
only by an agreement in writing signed by the Bencﬁclary and any 'oral waiver, change or
discharge of any provision of this Deed of Trust shall be WIthout authonty and of no force
and effect. The captions or headings at the beginning’ ‘of .each Section hereof are for
convenience of reference only and are not a part of this Deed of Trust. The invalidity of
any provisions of this Deed of Trust shall in no way affect the vahdlty or enforceability of
any other provision hereof. This Deed of Trust is a Credit Document and shall bind and
inure to the benefit of the parties hereto and their respective. successors and assigns,
including as such successors and assigns all holders of any Lenders. .ThlS Deed of Trust
shall be governed by and construed in accordance with the laws of the state where the
property is located (without giving effect to principles of conflicts of laws) '
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IN WITNESS WHEREOF, this Deed of Trust has been executed on behalf
of the Grantor, undcr scal by a person hereunto duly authorized, all as of the day and year
first above wnttcn

' COLOR SPOT NURSERIES, INC., 2 Delaware
'~ corporation

‘11\'1;1? Egz e }3 - .
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STATE OF

coumy ot

On this _[ﬂf'_‘_‘ day of _pcroREK._ _, 1998, before, me the undersigned, a
Notary Public in and for the State of _jeL /w0 I)' duly commissioned and swomn,
personally appeared C’ﬁk LS R PeR2B ., to me known to be the
of Color Spot Nursencs, Inc., the corporation that executed the within
and foregoing instrument, and. acknowlcdged said instrument to be the free and voluntary
act and deed of said corporation, for the uses and purposes therein mentioned, and on oath
stated that he/she was authorized to executed said instrument and that the seal affixed is the
corporate seal of said comoratlon

IN WITNESS WHER.EOF I have hereunto set my hand and affixed my
official seal, the day and year first above wnttcn

[Seal or Stamp Y :

o DONNA 1_%%161-1 Notary Pubhc in.and for the State of /__
NOTARY PUBLICSTATE OF ILLINOIS Residingat GLEN VIEW, [L__
MY COMMISSION EXE, My appomtment exptres & ~/d- 200/
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EXHIBIT 1

on he att lllterestm the real property described
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EXHIBIT 1

' (escription of Properts)

A portion of Scetionu.'fﬁwlhip 34 Noreh, Range ) Esst, V.M., Skagit Coucty,
vashington, described as follovs:

Beginning at the NOTTh quartas coruer of ssid Section 13, ssid point bdaisg on
tha North lipe of Lot 2, of 3Skagit County Short Plst No. 22490, vecordad {n
Sock 10 of Short Plats, Pages 11t and 112; theucs along seid Xorth line Souch
89 degress 13' 02" Rast, s distance of 79:4% FHBR thence Scuth 00 degrass
42' 21" Vest, a éistance of 1171.97 faet; themce North 89 degress 13' 02*
Wesc. a distance af 31.85 fest to sa existing fence; thencs aloug said fence
and projection thereof, the follovisg six (¢) courses and distances: theace
Nocch 00 degraas 42° 21" East, & distauce of £63.34 fast; thenca South ¥4
degrees 56° 28* Visc, o distsace of 686.87 feer; tisnca South 10 dagrees

¢ $9' 28" West, s distsocs of 74.47 faeti theuce South 84 degrees 24' 13" Vase,
s discance of 348.53 feet; thencs North Uy degrees 05° 12" Hesc, a distance of
87.68 faet: thence Morth 85 degrees 00' 17" Wese, & distance of 137.38 fest to
the Cast right-ofevay line of the County R04d; thance along said County Road
to the most Westerly eorner of said Lot 2-of Short Plag No. 22-90; theace
along the Westerly aad Northerly boundarsy uf said Loc 2, te the point of
beginning, IXCIPT roads and dike right-of-vay. '

# .voum 10/11/98 10:09 PM Documens2
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EXHIBIT 2

LlSt of Permitted Encumbrances

All matters, if any, thatarccxpressly permitted by the terms of the Credit Agreement and are
listed as title exceptions in Schedule B of the title insurance policy (but only to the extent
such exceptions are approved by Beneficiary) issued by Chicago Title Insurance Company to

the Beneficiary with respect to the real property described in Exhibit 1 of this Deed of Trust.

# 152784.v01 10/1398 11:32 AM 39W001!.DOC

9812010068 8k | 906P60L | &4




