N @

- .Schacht & Hicks /

e STATE OF WASHINGTON o
éioavigﬁggf‘r:};z‘a \% DEPARTMEPBILgﬁ gATgEAIfeRESOURCES SKAGIT COUNTY wxxsmm‘rd:n
98273 . Commissioner o;‘ Pugh' ¢ Lands Flonl Estate Exclse Tox
m_70303 | ' Olympia, Washington 98504 JAng 1993
EARR TR AN |Ca'£ n.':'TCOw'TV
AQUATIC LANDS LEASE No. 22-002661 Skogh o, Tragsarer O
| 930122088 T e S

BY THIS LEASE by and between the STATE OF WASHINGTON, acting by and through the
Department of Natura] Resources, hereinafter called the Lessor, and MARGARET AND JAMES L.
COLLINGE, a Nash1ngton marital commun1ty, hereinafter called the Lessee, the Lessor leases
to the Lessee on the terms and conditions as hereinafter set forth, the following
described aquatic 1ands 51tuate in Skagit County, Washington, to wit:

The Habor Area in- front of a portion of Tract 9, Corrected Suppiement to Plate
18, La Conner Tide Lands (and.as revised by the 1986 Supp]ementa] Map of La Conner Harbor)
be1ng more particularly descrlbed as follows: -

Beginning at a point which bears N 31° 13' E 28.81' and N 58° 47' W 30;00' from
the Southeast corner of said Tract 9; thence N 58° 7' W 71.00'; thence N 31° 13' E 44.19';
thence S 58° 47,7E°71.00'; thence § 31° 13' W 44.19' to said point of beginning and
terminal point of/%hls description; all as shown on the official map of La Conner Tide-
lands on file in the O0ffice of the Comm1ss1oner of Publi¢ Lands at Olympia, Washington, and
further as shown on Exhibit A attached hereto ‘the above described Harbor Area contains

;%387;%“@"9 feet. Pz_-xr;pv‘wn o *r exeept S5 logrer Tvaet 9 shoprd be
< ; . :%bauvrrl;?d (ss&’ '477£r)¢f+W”°7
SECTION 1 OCCUPANCY where Shown

1.1 Term. This lease shall commence on the 24th day of May 1986 and continue to the
24th day of May 2016. o

SECTION 2 USE OF PREMISES S
2.1 Permitted Use. The Lessee shall have use of the 1eased premtses for the purposes of

a restaurant and cocktail lounge on a piling pier structure as shown on the attached
Exhibit A, and approved by the Lessor. o

SECTION 3 PAYMENT

3.1 Rent. - :

(IT Annual Rent. The annual rent for the initial four year rent period of this
lease is as follows: 1st year $550.70, 2nd year $1,101.40, 3rd year $1,652.10, 4th year
$1,652.10. These rents and subsequent annual rent, as determined by the Lessor in accor-
dance with Chapter 221, Laws of 1984 (RCW 79.90.450 - .902), or as amended by subsequent
legislation, is due and payable in advance by the Lessee to the Lessor and is the essence
- of this lease, and is a condition precedent to the continuance of this lease or any rights
- thereunder. Payment is to be to the Department of Natural Resources, Olympia, Hashington
'-98504a ;

{2) Inflation Adjustment. After payment of the initial rent, annual rent sha11 be
adausted each year thereatter, exclusive of the years in which rent is revalued under -
Clause 3.3 hereof, according to the change in the Producer Price Index, as provided by
regulations of the Department of. Natural Resources.

(3) Interest Penaity for Past Due Rent Balances. A one percent charge, per month,
shall be due to Lessor, from Lessee, on anv rent balance which is more than thirty days
past due. _

3.2 Leasehold Tax. The Lessee shall pay to the Lessor at Olympia, Hashinguon 98504, the
leasehold tax, 1T applicable, as set forth in Chapter 61, Laws of 1976, 2nd Ex. Sess., or
as may be amended. ~The. tax shall be due and payable at the same time the renta) charged
herein is due and payabIe. Failure to pay said tax when due and payable shall be con-
sidered a breach of the provisions of this lease and the Lessor shall be entitled to all
remedies they are entitled to'by law, and the remedies provided herein for a breach of a
provision of this lease.  Any de]inquent taxes shall be a debt to the Lessor and in the
event the Lessor is subject to-any penalties or interest because of the failure of the
Lessee to pay such taxes, such pena1t1es and interest shall be payable by the Lessee to
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'-thé'LeSSOr and shall be considered a debt to the Lessor. In the event the Lessor auffers

any costs of whatsoever nature, including attorney fees, or other costs of litigation in - §
collecting said tax, such costs shall be payable by the Lessee and shall be considered” a Pt

debt due and ow1ng to the Lessor by the Lessee.

3.3 Reva1uat1on of Rent.

On May 24,1990, and at intervals of not less than four (4) years thereafter, a new
annual rental’ will be established. The new annual rental will be based on the fa1r market
value of the Property times the Lessor's current capitalization rate used in other ground
lease transactions at the date of reappraisal. The fa1r market value will be determined,
exclusive of the Lessee's improvements, by the Lessor's appraiser. The fair market value
will be appraised within ninety (90) days of a rental adjustment period. The appraisal
shall consider the economic: impacts associated with a historic district designation and
other unusual maintainance costs unique to the Jeased premises. In the event that
agreement cannot be reached between the parties on the fair market value of the Property,
such valuation shail be submitted to a panel of three qualified appraisers (as defined in
Section 3.4 below}. One appraiser is to be selected by the Lessee and his expense shall
be borne by the Lessee; one appraiser is to be selected by the Lessor and his expense
shall be borne by the Lessor; these appraisers so selected shall mutually select a third
appraiser and his expenses shall be shared equally by the Lessee and the Lessor. The
majority decision of this panel of appraisers shall be b1nd1ng on both parties.
Notwithstanding submission of the evaluation to the appraisers, the Lessee shall pay the
rental amount as proposed by the Lessor on the due dates as required if no decision by the
panel of appraisers has been made. If additional payments or refunds are required as a
result of this review, such monies sha11 be due and payable within thirty (30) days after
such decision. ; I

3.4 Qua11f~ed Appraiser Defined. A “qua11f1ed appra1ser shall mean a real estate
appraiser who has a professional designation as an "MAI" or "SREA," or is a member of a
similarly recognized professional organization.

SECTION 4 RESERVATIONS ANo“--‘cmlo’I'n'oNs OF USE

4.1 Discrimination. The Lessee covenants and agrees that 1n the performance of this
Tease agreement, the Lessee shall conduct its activities in a-manner that will assure
fair, equal and non-d1scrim1natory treatment of all persons regardless of race, creed,

sex, marital status or ethnic origin. Notwithstanding any- exempt1on contained in state or
federa] law, the Lessee shall comply with all federal and state laws, rules or regulations
concerning hiring and employment and assuring the service of alt patrons, customers,
members or invitees without discrimination as to any person's race, creed sex, marital
status or ethnic origin. " _

4.2 Improvements. No improvement in addition to those authorized by the Permltted Use
clause herein, shall be placed upon the leased premises without the prior written authori-
zation of the Lessor. Authorized improvements constructed or placed on the leased prem-
ises during the term of this lease by the Lessee, unless otherwise specified therein, are
the property of the Lessee. Upon the cancellation or expiration of this lease, the Lessee
agrees +o sever, remove and dispose of those improvements on the premises designated by

the Lessor within six months from date of termination or expiration. In those cases where

.the Lessor requires removal of improvements and such action is not taken by the Lessee,
" ‘the Lessee agrees that the Lessor may remove such improvements and charge the Lessee for
- cost of -removal and disposal. A1l improvements allowed to remain on the area herein -
described, upon termination, expiration, or cancel1ation of this lease, shall be the
property of the Lessor. !

4.3 Unauthorized Improvements. All improvements made on or to the premises without theh”

written consent of the Lessor shall immediately become the property of the Lessor. The
Lessor may, at its option, requ1re the Lessze to remove and dispose of any or all
unauthorized improvements, and in tnose instances where such action is not taken by the
Lessee, the Lessor may remove such improvements, charging the Lessee for the cost of the
removal and d1sposa1 and cancel the lease.

Ent The Lessor sha]] have access to the premises at all reasonable times for the
purpo se 0 securing comp11ance with the terms and conditions of this lease.

4.5 Access. The Lessor reserves the right of access to and across the leasehold premises

for aTT purposes and further reserves the right to grant easements and other land uses on
the premises to others when the easement or other land uses applied for will not unduly
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~interfere with the use to which the Lessee is putting the premises or interfere unduly
with the approved plan of development for the premises. No easement or other land uses =
shall be'granted to third parties until payment for damages to the leasehold have been = °
paid.to the Lessee or a waiver of damages is sianed by the Lessee.

4.6 Restrictions on Use. In connection with use of the premises, the Lessee shall:

(1) "Contorm to applicable laws, regulations, permits, or order of any public
authority affecting. the premises and the use thereof, and correct at the Lessee's own
expense any failure of compliance created through the Lessee's fault or by reason of the
Lessee's use. "

(2} Remove no valuable material without prior written consent of the Lessor.

(3) Not make, or suffer to be made, any filling in of the leased area or any deposit
of rock; earth; ballast; refuse; garbage; waste matter; chemical, biological or other
toxic wastes; hydrccarbons, any other pollutants; or other matter within such area except
as approved in writing by the Lessor.

' SECTION 5 REQUIREMENTS

5.1 Assignment and Sublease. This lease, or any portion thereof, may not be assigned,
mortgaged, sublet or otherwise transferred without the prior written consent of the
Lessor. 1In granting such consent the Lessor reserves the right to change the terms and
conditions of this lease as it may affect the assignee. Further, if the Lessee is a cor-
poration or partnership and if at any time during the term of this lease any part or all
of the corporate shares or partnership interests of the Lessee shall be transferred by
sale, assignment, bequest, inheritance, operation of law, or other disposition so as to
result in a change in the present control of the corporation or partnership by the person
or persons now owning a majority of the shares, or change in the holding of the corporate
or partnership interest, the same shall constitute an assignment of this lease and as such
shall require prior written consent of the Lessor. -Failure to obtain written approval of
any assignment defined in this lease shall be grounds for cancellation.

5.2 Maintenance. T

(1) The Lessee, at its sole cost and expense, shall at all times keep, or cause all
improvements regardless of ownership to be kept, in as good condition and repair as origi-
nally constructed or as hereafter put, except for reasonable use.

{2) The Lessee shall not allow debris or refuse to accumulate on the leased
premises, caused either by itself or any person on the premises.  Failure to comply with
this provision shall be cause to permit the Lessor to remove the debris and refuse and
coliect the cost of such removal from the Lessee and/or cancel this lease.

5.3 Condition of Premises and Liability. The premises have been inspected by the Lessee

and are accepted in their present condition. Lessee will protect, save and hold harmless

the Lessor, its authorized agents and employees, from all claims, costs, damages, or

expenses of any nature whatsoever arising out of or in connection with the use of the

site. Further the Lessee will be responsible for the payment of any fines or penalties
charged against the site as a result of its action in not complying with laws or regula-

tions affecting the site. Prior to starting developmental work on the site, the Lessee

shall at Lessee's expense, obtain and keep in force during the term of this lease a policy

of Combined Single Limit Bodily Injury and Property Damage Insurance insuring Lessor and
-Lessee against any 11ability arising out of the ownership, use, occupancy, or maintenance.
_of the site and all areas appurtenant thereto. Such insurance shall be a combined single
~1imit policy in an amount not less than $1,000,000. The policy shall contain gross
Tiability endorsements and shall insure performance by Lessee of the indemnity provisions = -
of ‘this-section. The limits of the required insurance shall not limit potential 1iability -~ -
of the Lessee pursuant to the terms of this lease. An insurance certificate evidencing . ~ .
such amount shall be sent to the Lessor. If Lessee shall fail to procure and maintain the 8
required insurance, the Lessor may, but is not required, to procure and maintain said B
insurance but may -be reimbursed for such costs by the Lessee. The amount of insurance
required may hereafter be increased or decreased, at the option of the Lessor, at the time
that rental adjustments are made after reappraisal pursuant to Clause 3.3. Certificates
evidencing such fnsurance which require a minimum of thirty (30) days' written notice to
the Lessor prior to any change in the amount of coverage, expiration, or cancellation of
said policies shall be furnished as herein provided. Al1 policies of insurance to be pro-
vided by Lessee under this lease shall be effected under valid and enforceable policies,
issued by insurers of recognized responsiblity (Best's Guide A-AAAA) which are authorized
to do business in the-state of Washington.
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f 5;§ 'Assessments. The Lessee shall pay all the annual payments on all assessmentS'thaﬁi, .
_may be legally charged, whether or not such assessments have been levied against the - - -
lTeasehold or the Lessor by the assessing agency. .

5.5 ;fhsoTVéncy of Lessee. If the Lessee becomes insolvent, bankrupt, a receiver fJ_ y
appointed, or his interest is transferred by operation of law, the Lessor may cancel this- .~
lease at its option. Insolvency as used herein, will mean the inability of the Lessee to

meet obligations as they come due.

SECTION 6 MISCELLANEQUS

6.1 No Partnership. The Lessor is not a partner nor a joint venturer with the Lessee in
connection with the business carried on under this lease and shall have no obligation with
respect to the Lessee's debts or other Tiabilities.

6.2 Non-Waiver. waiﬁerfbgféither party of strict performance of any provisions of this
lease shall not be a waiver of, nor prejudice the party's right to require strict perfor-
mance of the same provision or of any other provision in the future.

6.§ Attorneys' Fees. 1If suftaor action is instituted in connection with any controversy
arising out of this lease, the prevailing party shall be entitled to recover, in addition
to costs, such sum as the court may adjudge reasonable as attorneys' fees.

6.4 Succession. Subject to the 1fmitat50ns'as stated in paragraph 5.1 on transfer of the
Lessee’s interest, this lease shall be binding upon, and inure to the benefit of the par-
ties, their respective successors and assigns. -

6.5 Notices. Any notice required or permitted under this lease shall be given when
actually deTivered or when deposited in the United States mail addressed as follows:

To the Lessor: Department of Natural Resources, Mail Stop QW-21, Olympia, Washington
98504. To the Lessee: At the address given by the Lessee in the signature block, or as
shown on later official documents of record with this lease.

6.6 Liens. S

{I7 No person shall have the right to file or place any 1ien of any kind or
character upon the land or improvements within the leasehold premises without the prior
written consent of the Lessor. s T

(2) In the event unauthorized liens or other charges-are placed on the leasehold
premises, including land or improvements, arising out of the Lessee's actions directly or
indirectly, the Lessee shall imediately cause such liens or charges to be discharged.
The Lessor may forthwith cancel this lease if Lessee fails to discharge 'such liens or
charges after ten days' notice to do so by the Lessor. The Lessee shall pay and indemnify
the Lessor for all costs, damages or charges of whatsoever nature, including attorneys'
fees necessary to discharge such liens or charges, whether such costs, damages or charges
are incurred prior or subsequent to any cancellation of this lease.

6.7 Default. If the Lessee shall violate or default any of the covenants and agreements
contained herein, including the obligation to pay rent, then the Lessor may cancel this
1ease provided that the Lessee has been notified of the violation or default thirty days

~-prior to such cancellation and such violation or default has not been corrected within

[ such time. In the event the Lessor elects to cancel this lease, all improvements located
. thereon shall become the property of the State of Washington. Ry

6.8 Lessor's Right to Cure Defaults. R

- {IY I the Lessee fails to perform any requirements or obligations under this lease,
the Lessor shall have the option to correct any default of this lease by the Lessee after
thirty days' written notice to the Lessee. A1l of the Lessor's expenditures to correct
the default shall be reimbursed by the Lessee on demand, with interest at the rate of one
percent per month accrued from the date of expenditure by the Lessor.

(2} In the event any violation or breach of the provisions of this lease i{s causing
damage to the leasehold premises or the Lessee is utilizing the leasehold premises in a
manner not permitted by the provisions of this lease, or in any case damages are occurring
to the leasehold premises, the Lessor may immediately enter upon the leasehold premises
and take such action as necessary to cease such damages or use. In the event the damage
to the leasehold is occurring the Lessee shall be liable for all costs incurred by the
Lessor if Lessor acts to cure such damages. The Lessor, at its option may send notice to
the Lessee of such violations and the Lessee shall immediately cease such use or violation
and correct and remedy such violations.
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6.9 Security. The Lessee shall furnish a surety bond in such amount as may be determined |
by the Cessor from time to time in accordance with Title 79 RCW, as amended, as a guaran- -
tee of the faithful performance of the conditions and terms prescr1bed in this lease. S
Security other than a surety bond may be substituted if first approved in writing by -
Lessor. The amount of the surety bond as of the date of this lease shall be $3,300.00.

6.10 L1t1gation In the event this lease, its terms, its use, “ts occupation or it in,
any way becomes a matter of 1itigation, the Lessor shall be notified of such litigation
within fifteen days after such litigation is begun. Failure to notify the Lessor of such
action shall be cause for cancellation or terminatien of this lease.

The Lessee éxpﬁééﬁiyfagrees to all covenants herein, and binds himself for the
payment hereinbefore- specified.

Executed this gg-éfdayof é/,,"aud 19 £9 .

STATE OF WASHINGTON
DEPﬁE, ENT OF NATURAL RESOURCES

Signed this 2"/ day of _m) DJ

CERTIFICATE OF ACKNOWLEDGEMENT
JAMES A. STEARNS

STATE OF WASHINGTON )

) ss.
County OfnZAZxAQQZ:;J

o 1 certify that I know or have satisfactory evidence that

'“signed this instrument, and oath stated that he was authorized to execute the instrument; .ﬁ
and. acknow1edged it as the Supervisor of the Department of Natural Resources, to be the L
free anq:yoluntary act of such party for the uses and purposes mentioned in the instru

ment.

Dated: 6/ d —f7 ‘ ’,
. ' f e 7o) ﬁotany TR %n an; ;or %%e

State of Washington

My appointment expires 2-/-73
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CERTIFICATE OF ACKNOWLEDGEMENT

STATE OF WASHINGTON )

I certifyfthatfl know or have satisfactory evidence thats. Y QL ing _;
o WL' ;_ name of per éPZ

signed this mstrument -and oath stated that (he/she/ (was/were) authorized to exe

cute the 1nstrument and acknow1edged it as the

. (type of authority, €.g., officer, trustee,

partne(i\marita] community=,Etcg): {name ot partiy (ics! on hehalf of whom instrument was

to be the free and voluntary act of such party (ies) for the

instrument was executed)

/ér’ v
Nota% and for t
State of Washington

.'i.f  ’_My appointment expires /4/;7/’?425;

(Seal or stamp)

CERTIFICATE OF ACKNOWLEDGEMENT =~

STATE OF WASHINGTON ) i
) ss.
County of )

I certify that I know or have satisfactory evidence that

name of person

signed this instrument, and oath stated that (he/she/they) (was/were) authorized to exe

,i7cute the instrument and acknowledged it as the o
L (type of authority, e.g., orficer, trustee, |

T of N
partner, marital community, etc.] Tname of party (1es) on behalf of whom Instrument wasf-f.f;_

FS to be the free and voluntary act of such party (ies) for the
instrument was executed] -

 uses and burpoées'mentioned in the instrument.

Dated:

Notary Public in and for the
State of Washington

S ” My appointment axpires
" (Seal or stamp) ' o
PROCY 2EAD
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