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opam'rron AND EASEMENT AGREEMENT

THIS OPERATION AND EASEHENT AGREEMENT ("OEA") is made and
entered into as of the 1lst -day’ of August , 1991,
between DAYTON HUDSON conmmwmu a Minnesota corporation
("Target™) and WINMAR CABCADB, Illc. » @ Washington corporation
("Developer"). T

!M

WHEREAS, Target is the owner of a _certain tract of 1land
described in Exhibit A attached hereto and identified as the
"Target Tract") on Exhibit X (the "Site. Plan") attached hereto; and

WHEREAS, Developer is the owner of a certaln tract of land
described in Exhibit B attached hereto and J.dentJ.fJ.ed as the
"Developer Tract" on the Site Plan; and ' :

WHEREAS, the Target Tract and the Developer Tract
(collectively the "Shopping Center® as more particularly
hereinafter defined) are contiguous and adjacent as shown on the
Site Plan; and Tt

. WHEREAS, the s:.gnatorles hereto intend to develop and operate
theJ.r respectlve Tracts in conjunction with each other as integral
parts of a retail shopping complex and in order to effectuate the
common use and operation thereof they desire to enter into certain
covenants and agreements as a part of a general plan, and to grant

-~ to each other certain reciprocal easements, in, to, over and across
their respective Tracts. L

NOW, THBEREFORE, in consideration of the prenises, the

":-'-covenants and agreements hereinafter set forth and in furtherance

."’g_of the parties' understanding, it is agreed as follows:

ARTICLE 1
DEFINITIONS

1 1 Ap_prov;ng Party. "Approving Party" shall mean the party
des:.gnated from time to time to make certain decisions and/or give
certain approvals pursuant to the terms of this OEA. There shall
be one Approving Party representn.ng the Developer Tract and one
Approving Party representlng the Target Tract. The holder of the
Approv1ng Party position shall have the right to assign such
position to any other Party owning a Tract within the real estate
represented by such pos:LtJ.on, but if an assignment is not made,
then when an Approv:.ng Party has sold its 1last Tract, such
Approving Party's posxtlon shall automatically be deemed assigned

to the Party acquiring the last Tract owned by the transferring
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Approving Party. D’e’_v.elope___r_ shall be the initial Approving party
for the Developer Tract; Target shall be the initial Approving
Party for the Target Tract. '

1.2 PBuilding Area. *"Building Area" shall mean the limited
areas of the Shopping Center within which buildings (which for the
purpose of this OEA shall .include any appurtenant canopies,
supports, loading docks, truck ramps ‘and other outward extensions)
may be constructed, placed or located.

1.3 Common Area. wCommon Area" shall mean all areas within
the exterior boundaries of the Shopping Center, exclusive of
Building Area.

1.4 Floor Area. "Floor Area" shall mean the actual number of
square feet of space contained on each floor within a building,
including any mezzanine or basement space used either for retail
sales, retail services or for the storage of merchandise, as
measured from the exterior faces of the exterior walls or store
front and/or the center line of any common walls; provided,
however, that the following area shall not be included in such
calculations: mezzanine office space used by - the : Occupant for
administrative purposes and which is not open or accessible to the
general public and any space used solely for building utilities or
mechanical equipment. Within thirty (30) days of a request, a
Party shall certify to the requesting Party the amount of Floor
Area applicable to each building on its Tract. If any Party causes
an as-built survey to be prepared with respect to any portion of

the Shopping Center, such Party shall furnish a copy of the survey

to the other Parties for informational purposes only.

puring any period of rebuilding, repairing, replacement oF

reconstruction of a building, the Floor Area of that building shall -

" be deemed to be the same as existing immediately prior to that

'~ period. Upon completion of such rebuilding, repairing, replacement

or reconstruction, the Party upon vhose Tract such building is
" 1ocated, shall cause a new determination of Floor Area for such

- building to be pade in the manner described above, and such
" "det;'ermination shall be sent to any Party requesting the same.

1.5 Occupant. uoccupant” shall mean any Person from time to
time legally entitled to the use and cccupancy of any portion of a
building in the Shopping Center under an ownership right or any
lease, sublease, license, concession, or other similar agreement.

1.6 ;’“d'peta:tor. vOperator" shall mean the Person designated

from time to-time by the Approving Parties to maintain and operate
the Common Area of the Shopping Center.

- -

TR
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1.7 Party. '“Party" shall mean each signatory hereto and,
after compliance with the notice requirements set forth below,
their respective successors and assigns who become owners of any
portion of the Shopping Center. Each Party shall be liable for the
performance of all covenants, obligations and undertakings herein
set forth with respect to the portlon of the Shopplng'Center owned
by it which accrue during the period of such ownership, and such
liability shall continue thh respect to any portion transferred
until the later of the date on which the notice of transfer set
forth below is given or the transfer is completed, at which time
the transferring Party's personal liability for obllgatlons shall
terminate. A Party transferring all or~any'portlon of its interest
in the Shopping Center shall give notice to all other Parties and
the Operator of such transfer and shall 1nc1ude therein at least
the following information: e

(i) the name and address of the new Party, and

(ii) a copy of the legal descrlptlon of the portion of the
Shopping Center transferred. R

If a Tract is owned by more than one Person, the Person or Persons
holdlng at least fifty one percent (51%) of the ownership interest
in the Tract shall designate one of their number to represent all
owners of the Tract and such designated Person shall be deemed the
Party for such Tract. Until the notice of transfer is given, the
transferring Party shall (for the purpose of this OEA only) bhe the
transferee's agent. Nothing contained herein to the contrary shall
affect the existence, priority, validity or enforceability of any
lien permitted hereunder which is placed upon the transferred
portion of the Shopping Center prior to receipt of the notice. -

1.8 Person. "Person" shall mean any individual, partneréhip i
. firm, association, corporation, trust, or any other form of -
/..~ ‘business or government entity. S

1.9 pPermittee. "Permittee® shall mean all Occupants and the

. officers, directors, employees, agents, contractors, customers,
“uvendors, suppllers, visitors, invitees, licensees, subtenants, and
concessionaires of Occupants insofar as their activities relate to
the intended use of the Shopping Center. Among others, Persons
engaging in the following activities on the Common Area will not be
consideretho be Permittees: -

(i)~ Exhlbltlng any giacard sign, or notice;
( 11) Dlstrlbutmg any circular, handbill, placard, or booklet;
(iil) 801;c1t;ng memberships or contributions;

-3- :
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(iv) Parading;apickgting, or demonstrating; and

(v) Failing to fdiioﬁ}regulations relating to the use of the
Shopping Center. e

1.10 Restaurant. “RéStaﬁrant“ shall mean any operation or
business which prepares food on premises and has as its primary
business purpose the sale of”Su¢h'fg9d for on premises consumption.

1.11 Shopping Center. TheaT&rget Tract and the Developer
Tract. T

1.12 Tract. "Tract" shall mééh £hé£-portion of the Shopping
Center owned by a Party. S e

1.13 Utility TLines. "Utility Lines"  shall mean those
facilities and systems for the transmission of utility serxvices,
including drainage and storage of surface water. "“Common Utility
Lines" shall mean those facilities and systems which are installed
to provide the applicable service to at least some of the Building
Areas on all of the Developer Tract and the Target Tract or to
substantially all of the Common Area. "Separate Utility Lines"
shall mean those facilities and systems which are installed to
provide the applicable service to Building Areas solely on either
the Developer Tract or the Target Tract, or the Common Area located
only on one of such Tracts. For the purpose of this OEA, the
porticn of a Utility Line axtending batween a Common Utility Line
and a building shall be considered a Separate Utility Line.

ARTICLE II
EASENENTS

- 2.1 Ingress and Eqress. During the term of this OEA each -

- . Party hereby grants and conveys to each other Party for its use and
/.~ for the use of its Permittees, in common with others entitled to ey
-~ use the same, a non-exclusive easement for the passage and parking =
-~ -of vehicles over and across the parking and driveway areas of the

. grantor's Tract, as the same may from time to time be constructed
“and maintained for such use, and for the passage and accommodation
of pedestrians over and across the parking, driveways and sidewalk
areas -of the grantor's Tract, as the same may from time to time be
constructed and maintained for such use. Such easement rights
shall be subject to the following reservations as well as other
provisions contained in this OEA:

(i) Each Party further reserves the right to close off its
portion of. the Common Area for such reasonable period of time as
may be legally necessary, in the opinion of such Party's counsel,
to prevent the - acquisition of prescriptive rights by anyone;
provided, however, ‘that prior to closing off any portion of the

_4_
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Common Area, as nere:.n provided, such Party shall give written
notice to each other Party of its intention to do so, and shall
attempt to coordinate such closing with each other Party so that no
unreasonable interference 4in the passage of pedestrians or vehicles
shall occur, and _

(i1i) Each Party reserves the right at any time and from time
to time to exclude and restrain any Person who is not a Permittee
from using its portion of the chmon_Area.

2.2 Utilities.

(2) Subject to limitations herelnafter contained in this
Section 2.2(A), each Party shall grant and convey to each other
Party non-exclusive perpetual easements: in, to, over, under, along
and across those portions of the Common Area located on the
grantor's Tract necessary for the 1nsta11atlon, operation, flow,
passage, use, maintenance, connect:l.on, repair, relocation, and
removal of Utility Lines serving the grantee's Tract, including but
not limited to, sanitary sewers, storm drains, water (fire and
domestic), gas, electrical, telephone and communlcatn.on lJ.nes. All
Utility Lines shall be underground except: : .

(i) with respect to ground mounted electrical
transformers at the rear of a building;

(ii) as may be necessary during periods of construction,
reconstruction, repair, or temporary service;

(iii) as may be required by governmental agenc1es_.-__'._

o having jurisdiction; and

(iv) as may be required by the provider of such servide._'j_"'-- 1‘

Prior to exerc:.s:.ng the right granted herein, the grantee
‘L shall first provide the grantor with a written statement describing
"~ the need for such easement, shall identify the proposed location of
the Utility Line, and shall furnish a certificate of insurance
show::.ng that its contractor has obtained the minimum insurance
coverage required by Section 5.4(C) hereof. Any Party installing
Separate  Utility Lines pursuant to the provisions of this
subparagraph shall pay all costs and expenses with respect thereto
and shall cause all work in connection therewith (including general
clean-up and proper surface and/or subsurface restorat:.on) to be
completed as quickly as possible and in a manner so as to minimize
interference with the use of the Common Area. If the Parties elect
to install Common Utility Lines, all repair, maintenance,
replacement and . -other work thereon shall be performed by the
Operator as part. of. the Common Area maintenance, unless otherwise
provided herein.- -

e -
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(B) The initial location of any Utility Line shall be subject
to the prior written approval of the Party whose Common Area is to
be burdened thereby, such approval not to be unreasonably withheld
or delayed. The easement area shall be no wider than necessary to
reasonably satisfy the requirements of a private or public utility,
or five feet (5') on each side of the centerline if the easement is
granted to a Party. Upon request; the grantee shall provide to the
grantor a copy of an as-built survey showing the location of such
Utility Line. The grantor shall have the right at any time to
relocate a Utility Line upon thirty (30) days' prior written
notice, provided that such relocation: -

(i) shall not interferé;vitﬁ 6r diminish the utility
service to the grantee; T e,

(ii) shall not reduce or";ﬁhreaéonably impair the

usefulness or function of such Utility Line; -

(iii) shall be performed withbutfédst or expense to
grantee; . e

(iv) shall be completed uasing matéiia;éijand design
standards which equal or exceed those originally used;

(v) shall have been approved by the provider of such
service and the appropriate governmental or quasi-governmental
agencies having jurisdiction thereover; and

(vi) shall not disrupt the grantee's business operation.

Documentation of the relocated easement area, including the

furnishing of an "as-built" survey, shall be the grantor's expensg  a

-and shall be accomplished as soon as possible.

(C) Each Party hereby grants and conveys to each Party Owning"'“

'f{'énfadjacent Tract the perpetual right and easement to discharge
- surface storm drainage and/or runoff from the grantee's Tract over,

~upon' and across the Common Area of the grantor's Tract, to the
‘extent  the designed drainage system provides for such, upon the
following conditions and terms:

- (i) The Common Area grades and the surface water
drainage for the Shopping Center shall be constructed in strict
conformance with the details approved by the Approving Parties and
applicable -legal requirements; and

fii):ﬁquarty shall alter or permit to be altered the

surface of the Common Area or the drainage system constructed on
its Tract if such alteration would materially increase the flow of

c -—f=—
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W

surface water onto an adjacent Tract either in the aggregate or by
directing the flow of surface water to a limited area.

The surface water collecﬁion'_.a__nd_=distribution facilities located on
the Shopping Center shall be deemed a Common Utility Line.

2.3 Construction, Mai construction.

tenance and

(A) In order to accommodate -any footings, foundations,
columns or walls which may be constructed or reconstructed
immediately adjacent to a common boundary line and which may
overlap that common boundary line, each Party grants to each Party
owning an adjacent Tract a non-exclusive easement in, to, over,
under, and across that portion of its Tract adjacent to such common
boundary line in space not theretofore occupied by any then
existing structure for the construction, - -maintenance and
replacement of underground footings to a maximum lateral distance
of five feet (5') and for the construction, replacement and
maintenance of foundations, columns, or walls to a maximum lateral
distance of six inches (6"). The easement shall: .

(i) continue in effect for the term of. this OEA and
thereafter for so long as the building utilizing the easement area
exists (including a reasonable period to permit reconstruction or
replacement of such building if the same shall be destroyed,
damaged, or demolished) and

(ii) include the reasonable right of access necessary to

exercise and enjoy such grant upon terms and with the limitations

described in Section 3.1(E) below.

(B) Prior to utilizing any easement set forth in

activities which it contemplates undertaking to the end that each
Party involved shall be able to utilize subterranean construction
techniques which will permit the placement above grecund of a
building on each Tract immediately adjacent to the common boundary
line. If a common subterranean construction element is used, it is
specifically understood that the grantor and the grantee shall each
assume and pay its reasonable share of the cost and expense of the
initial construction and, so long as both Parties are benefitting
therefrom, subsequent maintenance thereof. In the event any
building utilizing a common subterranean element is destroyed and
not replaced or is removed, the common subterranean construction
element shall be left in place for the benefit of any building
utilizing the same. located on the adjoining Tract.
L 4 -7~
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the grantor Party an opportunity to commence any constructicn
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(C) Nothing herein shall be deemed to create or establish a
"common" or "party" wall to be shared by buildings constructed
along the common boundary line between the Tracts.

2.4 Bestr;ct;on. No Party shall grant any easement for the
purpose set forth in this Article for the benefit of any property
not within the Shopping Center; provided, however, that the
foregoing shall not prohibit the 'granting or dedicating of
easements by a Party on its Tract to governmental or quasi-
governmental authorities or to publiclutilities.

ARTICLE IIT
consmuc-nou

3.1 General Requirements.

(A) Each Party agrees that all construction activities
performed by it within the Shopping Center shall be performed in
compliance with all applicable laws, rules, regulat:l.ons, orders,
and ordinances of the city, county, state, and federal governments,
and all departments and agenc:.es thereof. Every bulld:l.ng shall be
equipped with an automatic sprinkler system. P

(B) Each Party further agrees that its construction
activities shall not:

(1) cause any material increase in the cost of
constructing improvements upon another Party's Tract;

a (ii) mater:.ally interfere with construction work be:.ng_.--___'..
. performed on any other part of the Shopping Center; e

A (iii) materially interfere with the use, occupancy or'.f.""' |
“'_j:-enjoyment of any part of the remainder of the Shopping Center by
_j___.....any__other Party or its Permittees;

i ] ( .'LV) cause any building or improvement located on another
’Tract to be in violation of any law, rule, regulation, order or
ordinance authorized by any city, county, state, federal
government or any department or agency thereof .

( C) Ea._ch Party agrees to defend, indemnify and hold harmless
each other Party from all claims, losses, liabilities, actions,
proceedings. and costs (including reasonable attorneys' fees and
costs of suit), J.noludlng 11.ens, and any accident, injury or loss
or damage whatsoever occurring to any Person or to the property of
any Person ‘arising out of or resulting from any construction
activities performed or authorized by such indemnifying Party,
provided however, that the foregoing shall not be applicable to
events or c:l,rcumstances caused by the negligence or willful act or

L -8-
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omission of such J.ndemna.fled Party, its licensees, concessionaires,
agents, servants, employees, or anyone claunlng by, through or
under any of them. If losses, liabilities, damages, liens, costs
and expenses so arising are caused by the concurrent negligence of
two Parties, their employees, agents, invitees and licensees, a
Party shall indemnify the other: only to the extent of the first
Party's own negligence or that of its officers, agents, employess,
guests or invitees. The foregoing. .mdemn:l.ty is spec:.flcally and
expressly intended to constitute a waiver of immunity under
Washington's Industrial Insurance Act, RCW Title 51, to the extent
necessary to provide a Party with a full and complete indemnity
from claims made by the other and its employees, to the extent of
their negligence. THE PARTIES ACKNOWLEDGE THAT THE INDEMNIFICATION
PROVISIONS OF THIS SECTION 3.1 WERE" SPECIFICALLY NEGOTIATED AND
AGREED UPON BY THEM.

(D) In connection with any construct:.on, reconstruction,
repair or maintenance on its Tract, each Party reserves the right
to create a temporary staging and/or storage ‘area in the Common
Area on its Tract .at such location as will not._ unreasonably
interfere with access between such Tract and the other areas of the
Shopplng Center. Prior to the commencement of any work which
requires the establishment of a staging and/or storage area on its
Tract, a Party shall give the Approving Parties at least thirty
(30) days prior notice of the proposed location, and if substantial
work is to be performed, the construct:l.ng Party shall, at the
request of any Approving Party, fence off the stacung and/or
storage area. All storage of materials and the parking of
construction vehicles, including vehicles of workers, shall occur

only on the constructing Party's Tract. Upon completion of such -
work, the constructing Party shall restore the affected Common Area

~~ to a condition equal to or better than that existing prior to__. o

- . commencement of such work.

(E) Each Party hereby grants and conveys to each other Party s

and to its respective contractors, materialmen and laborers a

" ‘temporary license for access and passage over and across the Common

‘Area .of the grantor's Tract as shall be reasonably necessary for
the grantee to construct and/or maintain improvements upon the
grantee's Tract; provided, however, that such license shall be in
effect - only during periods when actual construction and/or
maintenance is being performed and provided further that the use of
such license shall not materially interfere with the use and
operation ¢f the Common Area by others. Prior to exerc:.s:l.ng the
construction rights granted herein, the grantee shall first provide
the grantor with a written statement descr:.blng the need for such
license, and shall furnish a certificate of insurance showing that
its ‘contractor has obtained the minimum insurance coverage required
by Section 5.4(C) -hereof. Any Party availing itself of the
temporary license shall promptly pay all costs and expenses

e
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associated witn cuch work, shall diligently complete such work as
quickly as possible, and shall promptly clean the area and restore
the affected portion of the Common Area to a condition which is
equal to or better than the condition which existed prior to the
commencement of such work. Notwithstanding the foregoing, in the
event a dispute exists between the contractors, laborers, suppliers
and/or others connected with construction activities, each Party
shall have the right to prohibit the contractors, 1laborers,
suppliers and/or others working for another Party from using the
Common Area on the first Party's Tract.

3.2 Common Area. The Parties have agreed that the Common
Area of the Shopping Center shall be initially constructed as shown
on the Site Plan, provided, however, no fence or other barrier
which would prevent or unreasonably - obstruct the passage of
pedestrian or vehicular travel shall be erected or permitted within
or across the Common Area, exclusive of the limited curbing and
other forms of traffic control depicted on the Site Plan.
Contemporaneously with the construction of ‘a building upon its
Tract, other than the Red Robin restaurant on Developer's Tract,
the constructing Party shall cause the Common Area on its Tract to
be substantially completed no later than the day the first Occupant
of such Tract opens for business with the public. The requirements
of the preceding sentence shall not apply to Developer if the
opening of the building on the Target Tract is delayed beyond the
opening of a building on the Develcper Tract. Such work shall be
done in a good and workmanlike manner and in accordance with good
engineering standards; provided, however, the following minimum
general design standards shall be complied with:

(A) The 1lighting system shall be designed to produ;:-é-“""a
mininmum maintained lighting intensity measured thirty (30) inches -

Party may elect to control the lighting system located on its
Tract. - The type and design of the Common Area light standards
shall be approved by the Approving Parties.

(B_)__. ;".'The slope in the parking area shall not exceed a maximum
of four percent (4%), nor be less than a minimum of one percent
(1%). o i

(C) A'iif-_'_s.iae_,_Walks and pedestrian aisles shall be concrete or
other approved materials; the automobile parking areas, drives, and
access roads shall be designed by Rittenhouse Zeiman & Associates

o ~10-
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~ provided however, that the extreme edge of the parking or drive
‘.~ .areas may have not less than a minimum maintained 1lighting
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' “further that the drive areas immediately in front of the entrance

“to any building shall have not less than a minimum maintained

lighting intensity measured as above of 5.0 foot candles. Each
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which shall requiref. ‘the installation of a suitable base and the
surfacing with -an asphal-ti'c-- concrete or concrete wearing material.

(D) Utility L:Lnes that -are placed underground shall be at
depths designated by KPFF Consulting Engineers.

(E) The parking area on -each Tract shall comply with
appln.cable law and contain sufficient ground level, parking spaces
in order to comply with the follow:.ng ninimum requirements:

(1) five (5.0) parking spaces for each one thousand
(1,000) square feet of Floor Area; provided, however, that compact
car parking spaces shall be located only in the areas, if any,
designated on the Site Plan. A

(ii) if a business use contalns a dr:.ve-up unit (such as
remote banking teller or food ordering/dispen51ng facility), then
there shall also be created space for stacklng not less than five
(5) automobiles for each drive-up unit. S

(1ii) for the first single eat-in style restaurant, five
(5) additional parking spaces for each one thousand (1,000) square
feet of Floor Area devoted to such use.

(iv) for the second and subsequent eat-in style
restaurants, ten (10) additional parking spaces for each one
thousand (1,000) square feet of Floor Area devoted to such use.

In the event of a condemnation of part of a Tract or sale or

transfer in lieu thereof that reduces the number of usable parking -

spaces below that which is required herein, the Party whose Tract

is so affected shall use its best efforts (including using proceeds -

- - from the condemnation award or settlement) to restore and/or -

. .substitute parking spaces in order to comply with the parking- -
/.~requirements set forth above. If such compliance is not possible,

- such. Party shall not be deemed in default hereunder, but such Party

~ ‘shall not be permitted to expand the amount of Floor Area located

upon its Tract. If such Floor Area is thereafter reduced, then it
may not subsequently be increased unless the parking requirements
are satlsfled

(.F_)- --_N.o Party shall make changes to the improved Common Area
on its Tract without the approval of the Approving Parties, except
that each Party hereby reserves the right, from time to time
withoat obtalnmg the consent or approval of any other Party, to
make at its own expense non-material changes, modifications or
alterations in its portion of the Common Area, J.ncludJ.ng, but not
limited to, the installation of convenience facilities such as
mailboxes, public telephones and benches, provided that:

o
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(i) the acce551b111ty of such Common Area for pedestrian
and vehicular traffic (as- it relates to the remainder of the
Shopping Center) is not unreasonably restricted or hindered and all
parking stalls and rows and vehicular traffic lanes shall remain
generally as shown on the Site Plan;

(ii) there shall be maintained at all times within such
Common Area, a sufficient number of vehicular parking spaces to
meet the parking requirements set forth in Section 3.2(E), as well
as all governmental rules, regqulations, and/or ordinances relating
to parking requirements, but without reliance on parking spaces
that may be available on another Tract; provided, however, that no
more than two percent (2%) of the parking spaces depicted on the
Site Plan for such Tract shall be el:.mmated.

(iii) no governmental rule 7 ordlnance or regulation
shall be violated as a result of such action, and such action shall
not result in any other Party being - :Ln v:Lolat:Lon of any
governmental rule, ordinance or regulatlon. P

(iv) no change shall be made in the a-t;c:éss ‘points between
the Common Area and the public streets; provided, however, that
additional access points may be created with the "approval of the
Approving Parties, such approval not to be unreasonably withheld;
and

(v) at least thirty (30) days prior to making any such
change, modification or alteration, the Party desnn.ng to do such
work shall deliver to each other Party copies of the plans
therefor, and provided further that such work shall not occur
between October l1lst and the following January 31st. :

3.3 Building Improvement. |
(A) While it is acknowledged and agreed that no Party shall

o ‘have an obllgatn.on to commence construction, the Parties hereby .

' ‘agree that (i) all buildings shall be located only within the 'si W

- Building Areas designated on the Site Plan, and (ii) if the amount

“of Floor Area for any Building Area is designated on the Site Plan,
such size limitation shall not be exceeded.

~(B). “Developer shall determine an architecturally compatible
theme for the exterior of all buildings to be constructed, placed
or located within the Shopping Center which shall not conflict with
the architectural theme for neighboring Cascade Mall. In order to
insure compliance with such theme, each Party shall submit to the
Approving Parties detailed plans ("Plans") as required by Exhibit
C attached hereto covering the initial construction of each
building and any additions, remodeling, reconstruction or other
alteration which changes the exterior thereof for approval prior to
| e
S -12-
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the commencement of any such work; provided, however, the foregoing
shall not require prior approval of the plans or design for the Red
Robin restaurant to be located on Developer's Tract. Upon the
issuance of any disapproval or recommendation for change, the
submitting Party, and the Approving Parties shall mutually consult
to establish approved Plans for the proposed work. The Approving
Parties shall not arbitrarily or unreasonably withhold approval of
the Plans or recommend changes in the Plans which otherwise conform
with the requirements hereof, nor shall they withhold approval of
exterior remodeling or exterior reconstruction which does not
either enlarge or substantially change an existing structure. In
no event shall an Approving Party- require any other Party to
utilize design standards superior to those utilized by the
Approving Party in the construction of buildings on its Tract.
Approval of Plans by the Approving Parties shall not constitute
assumption of responsibility for the accuracy, sufficiency, or
propriety thereof, nor shall such - approval constitute a
representation or warranty that the Plans comply with applicable
laws. No material deviation shall be made from the approved Plans.
Notwithstanding the- foregoing, the Approving Parties agree that if
Target builds a prototype Target building of the type built in
Westwood Village Shopping Center, the plans for which were
previously provided to Developer, then the requirement for the
submission of Plans for such building to Developer is waived.

(C) Developer and Target hereby specifically consent to the
placement of buildings along the common boundary line between the
Target Tract and the Developer Tract, and each agrees to support
any request by the other for a side-yard or setback variance if the

same is required in order to accommodate such construction.

(D) Developer acknowledges that Target proposes to construct

-on the Target Tract a retail store which is generally classified as

7 an "unlimited area" building under certain applicable building

' codes. (By way of explanation, but not limitation, an "unlimited

~area" building is designated Type II-N or V-N under the Uniform '
- ‘Building Code.) Target agrees that if it constructs a Type II-N or

- V=N building, such building shall be located immediately adjacent
“to the common boundary line and shall be subject to an agreement
(60 yard) with the City of Burlington. So long as Target plans to
construct -a Type II-N or V-N building, ‘or so long as a Type II-N
or V-N building exists on the Target Tract (including any
restoration or reconstruction thereof), Developer agrees that each
building placed or constructed on the Developer Tract shall comply
with the following requirements:

(i). no building shall be constructed within sixty feet
(60') of the Building Area on the Target Tract unless such
building, hereinafter referred to as the "adjacent building", shall
be located immediately adjacent to the common boundary line and is

-13- o~
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attached to Type II-N or V~N buiiding on the Target Tract, when and
so long as such Type II-N or V-N building exists.

(ii) if an “adjacent building" exists, then no building
shall be located within sixty feet (60') of the "adjacent building™
unless such building is attached to the "adjacent building®; the
"adjacent building" and all other buildings on the Developer Tract
that are attached to the "adjacent building"™ and to each other are
hereinafter referred to as the "bulld:l.ng group."

(iii) any building that is not part of the "building
group, " shall be located at least: snd:y feet (60') distant from the
"building group."

(iv) the "adjacent bu:.ldmg" or the "building group," as
the case may be, shall comply with the building code requirements
applicable to a Type II-N or V-N bulld:mg, - including without
limitation the installation of an approved spr:.nkler system for
fire protection. Sy

If requ:.red by any governmental authority, each Party agrees to
join in a recordable declaration which confirms the existence of a
sixty foot (60') yard or clear area around the 'I'arget bu:l.ldmg and
the buildings, if any, which are included within (i) and (ii)
above. In addition to the requirements set forth above, no
building shall be placed or constructed on the Developer Tract in
a manner which will either preclude the construction of a Type II-N
or V-N building on the Target Tract, or cause an existing Type II-N
or V-N building on the Target Tract to no longer be in conformance
with applicable building code requirements. o

(E) The second Party to construct a building along a ceﬁﬁqn_._ -
- boundary line shall do so in a manner that does not result in -

- damage to the improvements in place on the adjoining Tract, and
' -further shall undertake and assume at its sole cost the obligation
. of complet:.ng and maintaining the nominal attachment (flashing and
- “seal) of its building to that of the existing bu:.ldlng on the other

-~ Tract, it being the intent of the Parties to establish and maintain

“-the appearance of one continuous building complex. In performlng
such attachment, the wall of one building shall not receive support
from nor apply pressure to the wall of the other building, except
as spec:.flcally permitted under terms of Section 2.3(A).

(F) No building or other structure (exclusive of any free
standing sign referred to in Section 5.3 hereof) shall exceed the
height of the building built on the Target Tract, except that the
height of- the Red Robin building on Developer's Tract shall not
exceed twenty-three (23) feet. The height of any building shall be
measured perpendicular from the surface of the lowest level to the
top of the roof structure, including any screening, parapet,

-14-
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penthouse, mechanical equipment or similar appurtenance located on
the roof of such building. Any Party shall have the right to
install, maintain, repair, replace and remove Communications
Equipment on the top of the building on its Tract which may extend
above the height limits established above by no more than ten ( 10)
feet; provided, however, such Communications Equipment shall be set
back from the front of the building to reduce visibility thereof by
customers and shall comply with applicable law. As used herein,
the phrase "“Communications Equipment®™ means such things as
satellite and micrcwave dishes, antennas and laser heads, together
with associated equipment and cable.

ARTICLE IV
MAINTENANCE AND REPAIR

4.1 Utility Lines.

(A) Each Party shall maintain and repair, or cause to be
maintained and repaired, in a good and safe condition, all Separate
Utility Lines utilized by it regardless of where located. Any
maintenance and repair of nondedicated utilities located on another
Party's Tract shall be performed only after two (2) weeks' notice
to the grantor (except in an emergency the work may be initiated
with reasonable notice) and shall be done after normal business
hours whenever possible and shall otherwise be performed in such a
manner as to cause as little disturbance in the use of the
grantor's Tract as is practicable under the circumstances. Any
Party performing or causing to be performed maintenance or repair
work agrees to promptly pay all costs and expenses associates

therewith, to diligently complete such work as quickly as possible -

and to promptly clean the area and restore the affected portion of

- the Common Area to a condition equal to or better than the -

condition which existed prior to the commencement of such work. =

(B) Common Utility Lines shall be maintained and replaced as

part of the Common Area pursuant to Section 4.2 below.

" (A) ~ ‘The minimum standard of maintenance for the improved
Common - Area shall be comparable to the standard of maintenance
followed in other first class retail developments of comparable
size in the greater Seattle, Washington area notwithstanding the
foregoing, - ‘however, the Common Area shall ‘be operated and
maintained in-compliance with all applicable governmental laws,
rules, regulations, orders and ordinances, and the provisions of
this OEA. All Common Area improvements shall be repaired or
replaced with materials at least equal to the quality of the
materials being ‘repaired or replaced so as to maintain the

architectural and;ae.?;tt_x_etic harmony and integration of the Shopping ‘

gt -15-
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Center as a whole.  The maintenance and repair obligation shall
include but not be limited. to the following:

(1) Drive and Parking Areas. Maintaining, cleaning and
replacing all paved surfaces and curbs in a smooth and evenly
covered condition, such werk shall include, without limitation,
sweeping, restriping, resealing and resurfacing. (For the purpose
of this section, an overlay of the drive and parking areas shall be
considered a maintenance item.) - L

(ii) Debris and Refuse. Periodic removal of all papers,
debris, filth, refuse, ice and snow, ‘including sweeping to the
extent necessary to keep the Common Area in a first-class, clean
and orderly condition. All sweeping shall be at appropriate
intervals during such times as shall not materially interfere with
the conduct of business or use of the Common Area by persons
intending to conduct business with Occupants ~of the Shopping
Center.

(iii) sign.and Markers. Placing, .' cleaning, keeping in
repair, replacing and repainting any appropriate directional signs
or markers, including any handicapped parking signs o

(iv) Lighting. Maintaining, cleaning and replacing
Common Area lighting facilities, including lamps, ballasts and
lenses.

(v) Landscaped Areas. Maintaining all landscaped areas,
including landscaping and planters adjacent to exterior walls of
buildings, in an attractive and thriving condition, and replacing - I
shrubs and other landscaping as necessary; provided, however, that ° Al
- if any Occupant requires "special" landscaping (i.e. beyond the e

o’ . standard landscaping requirements for the remainder of the Shopping’ -

o Center), the cost of installation, replacement and maintenance of . s

__‘:_SI___JCh special landscaping shall be borne solely by such Occupant and - ’
~ shall not be included in Common Area Maintenance Costs.

. 7 . (vi) Common Utility Lines. Maintaining, cleaning,
replacing, and repairing any and all Common Utility Lines.

< _(vii) Obstructions. Keeping the Common Area free fron
any obstructions including those caused by the sale or display of
merchandise, unless such obstruction is permitted under the
provisions of this OEA.

(viii)  Sidewalks. Maintaining, cleaning and replacing
all sidewalks, including those adjacent and contiguous to buildings
located within the Shopping Center. Sidewalks shall be cleaned and
swept at appropriate intervals during such time as shall not

o -16- . h
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materially interfé_:tje_ with the conduct of business or use of the
Common Area. ' e

(ix) Supervis.bry_ "_If:?ersonnel. Providing of supervisory
personnel for the Common Area, if reasonably required.

(x) Traffic. Supervision of traffic at entrances and
exists to the Shopping Centeér . and within the Shopping Center as
conditions reasonably require in order to maintain an orderly and
proper traffic flow. e,

Notwithstanding anything to the contrary, each Party shall maintain
and repair, at its sole cost, in a clean, sightly and safe
condition any exterior shipping/receiving dock area, any truck ramp
or truck parking area, and any refuse, compactor or dumpster area
on its Tract. B

(B) From and after the date upon which the Common Area on
either the Developer Tract or the Target Tract 'is substantially
completed, the Operator shall maintain the Common Area or cause it
to be maintained, in good order, and sightly and safe condition.
Operator may hire companies affiliated with it to perform the
maintenance and operation of the Common Area, but only if the rates
charged by such companies are competitive with those of other
companies furnishing similar services in the metropolitan area in
or about the Shopping Center, it being agreed that this provision
shall be construed strictly against Operator. Each Party hereby
grants to Operator, its agents and employees a license to enter
upon its Tract to discharge the duties to operate, maintain and

repair the Common Area pursuant to Section 4.2. The Approving
Partizs hereby designate Developer as the initial Operator for a __
~. minimum term of one (1) year from the date upon which the Common
Area on the first of either the Developer Tract or Target Tract is -

u
2

‘substantially completed, and Developer accepts such appointment.

-shall resign or is removed by the Approving Parties.

-~ .Operator shall expend only such funds as are reasonably
necessary ‘for the operation, wmaintenance and insurance of the
Common Area and shall pay such costs in a timely manner ("Common
Area Maintenance Costs"). For the purpose of this OEA, Common Area
Maintenance Costs shall not include:

(i) any late charges or fees;
( 11)any charge for electricity related to lighting to a
Party that separately pays the electrical costs for lighting the
Common Area on 1ts ‘Tract;

.o ~-17-
1256/054:06/04/91:M5C545 R | OPEASE

9108010068

em Y

v 998 ey

.The Person appointed by the Approving Parties to act as the
. Operator shall serve in such capacity, commencing with the date it
© is first appointed to maintain the Common Area, unless such Person

- m;i—;.

T

Bhe e



{1ii) any costs to clean up or repair the Common Area
resulting from constructlon or replacement of buildings:;

(iv) real property taxes and assessments, if separately
assessed and taxed; o

(v) Operator's prof”it; -adm-inistrative and overhead costs
(including but not 1limited to: < office space, equipment and
utilities; legal, accounting or administrative services; Operator's
personnel who are not permanently located at the Shopping Center):;
and L .

(vi) entertainment, transpor-;'_tati'on,-.__ meals and lodging of
anyone. e

In lieu of Operator's profit, admlnlstratlve and overhead costs,
Operator shall be permitted to charge an amount ("Administration
Fee") computed by multiplying the Common Area Maintenance costs
(exclusive of insurance premiums, real estate taxes, utility
charges and fees paid to third parties) by ten percent (10%). If
any of Operator's personnel at the Shopping Center perform
services, functions or tasks in addition to Common Area duties,
then the cost of such personnel shall be equitably allocated
according to time spent performing such duties.

(C) Operator shall, at least sixty (60) days prior to the
beginning of each calendar year, submit to the Approving Parties an
estimated budget ("Budget") for the projected Common Area

Maintenance Costs and the Administration Fee for operating and
maintaining the Common Area of the Shopping Center for the ensuing ™
.+ calendar year. The Budget shall identify separate cost estimates -

. for at least the categories specified under Section 4.2(a), plus: -

(i) premium for publ:.c liability insurance covering the i

-'__g"ﬂ-:"Common Area as required by Section 5.4(a) below;
' (ii) rental or purchase of equipment and supplies:;

s (1i1) depreciation or trade-in allowance applicable
to J.tems purchased for Common Area purposes; and

) ._(J_._V")-- Administration Fee.

If an item of maintenance or replacement is to be accomplished in
phases over a period of calendar years, such as resurfacing of the
drive and/or ‘parking areas, then the Budget shall separately
identify the cost attributable to such year (including the area of
the Common Area affected), and shall note the anticipated cost and
timing (indicating the area of the Common Area affected) of such

=18~
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phased work during succeeding calendar years. The cost of approved
"phased" work shall be paid by the Parties approving the sane,
notwithstanding that when such work is performed a party may not
then be participating in the joint maintenance of the Shopping
Center. T

If an Approving Party disapproves the proposed Budget, it shall
consult with the other Approving  Party and the Operator to
establish a final approved Budget. If a Budget is not approved by
December lst of any calendar year, Operator shall have the right to
terminate its maintenance obligation with respect to the Common
Area located on the Tract of the disapproving Approving Party by
written notice prior to December 10th. ~ If the notice is given,
then Operator shall maintain and operate the balance of the
Shopping Center and such disapproving Approving Party shall
maintain and operate the Common Area on its Tract, commencing on
the following January 1lst. If the notice is not given, then
Operator shall continue to maintain and operate the Common Area for
the next calendar year.

Operator shall use its best efforts to operate and maintain the
Common Area of the Shopping Center in accordance with the Budget.
Notwithstanding the foregoing, Operator shall have the right to
make emergency repairs to the Common Area to prevent injury or
damage to person or property, it being understood that Operator
shall nevertheless advise each Party of such emergency condition as
soon as reasonably possible, including the corrective measures
taken and the cost thereof. If the cost of the emergency action
exceeds $1,000 then Operator may submit a supplemental billing to

each Party, together with evidence supporting such payment, and -
each Party shall pay its share therecf within thirty (30) days; if-
- - the cost limitation set forth above is not exceeded then such costs
- . shall be included as part of the Common Area Maintenance Costs at -

. the year end.

7. (D) Common Area Maintenance Costs and the Administration Fee
- shall be allocated among the Developer Tract and the Target Tract

on a pro rata basis based on square footage area of those two (2)

In the event an existing Tract is divided, the Party causing such
division shall prorate the allocation attributable to the existing
Tract between the newly created Tracts, file a recorded declaration
confirming -such allocation and deliver a copy of such declaration
to the Operator and each other Party. Each Party shall pay to the
Operator in equal monthly payments, in advance on the first day of
each month, its share of the Common Area Maintenance Costs and the
Administration Fee based either upon the amount set forth in the
approved Budget, or if a Budget is not approved, then the greater
cf the amount set forth in the unapproved Budget or the monthly
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payment establ:.shed for the prior year. The Operator shall
reasonably estimate such costs for the partial year during which
its maintenance obligations commence and each Party shall make its
first payment in the month following Operator's undertaklng of such
maintenance and repair of the Common Area. Within ninety (90) days
after the end of each calendar- year, Operator shall provide each
Party with a statement certified by Operator (hereinafter a
"certified statement") setting forth the actual Common Area
Maintenance Costs paid by it for the operation and maintenance of
such Common Area, the Administration Fee, and such Party's share of
the aggregate thereof. After written. request by Target, Operator
shall provide Target with requested invoices and supporting
material for the costs. If the amount paid by a Party for such
calendar year shall have exceeded its share, Operator shall refund
the excess to such Party at the time such certified statement is
delivered, or if the amount paid by a Party for such calendar year
shall be less than its share, such Party shall ‘pay the balance of
its share to Operator within thirty (30) days after recelpt of such
certified statement. Within two years after recei pt of any such
certified statement, each Party shall have the. right to audit
Operator's books and records pertaining to. “the operation and
maintenance of the Common Area for the calendar year covered by
such certified statement; the Party shall notJ.fy Operator of its
intent to audit at least thirty (3GC) days prior to the designated
audit date. In the event that such audit shall disclose any error
in the determination of the Common Area Maintenance Costs, the
Administrative Fee or the allocation thereof to a Tract, an
appropr:n.ate adjustment shall be made forthwith. The cost of any
audit shall be assumed by the auditing Party unless such Party
shall be entitled to a refund in excess of three percent (3%) of ‘o
the amount calculated by Operator as its share for the calendar 5T Ap
year, in which case Operator shall pay the reasonable cost of such_'_;.-- "

-~ audit.

o (E) Operator agrees to defend, indemnify and hold each Party' ey
- harmless from and against any mechanic's, materialmen's and/or .~
“laborer's 1liens, and all costs, expenses and liabilities in

"~ connection therewith, including reasonable attorneys' fees and

court ‘costs, arising out of ‘the maintenance and operation by
Operator of the Common Area, and in the event that any Tract shall
become subj ect to any such lien, Operator shall promptly cause such
lien to.be released and discharged of record, unless it wishes to
contest such, in which event it shall contest such with diligence
and, if the. 11en is not removed prior to the lien claimant's filing
of a foreclosure action, Operator shall within twenty (20) days
after the filing- of such action post a bond or other security in
the amount of the lien with the Party who owns the Tract as
security for J.ts removal.

(F) In the event any of the Common Area is damaged or
destroyed by any. cause whatsoever, whether insured or uninsured,

. —20-
12567054 :06/04/91:M5C565 " T, OPEASE

9108010068 998 nedag




during the term of this OEA, other than damage caused by ordinary
use or wear and tear, the Party upon whose Tract such Common Area
is K located shall repair or restore such Common Area at its sole
cost and expense with all due diligence. In the event such damage
or destruction of Common Area is caused in whole or in part by
another Party or third Person, the Party obligated to make such
repair or restoration reserves and retains the right to proceed
against such other Party or third Person for indemnity,
contribution or damzges. L 5

(G) After the first two (2) years from the date upon which
the Common Area on the first of either the Developer Tract or
Target Tract is substantially completed, a Party shall have the
right, upon giving not less than ninety (90) days' written notice
to Operator prior to the end of a calendar to take over and assume
the maintenance of the Common Area upon its Tract. Following the
effective date of such assumption, that party shall perform all of
the functions specified in Section 4.2(A), and pay all costs and
expenses incurred in connection with the maintenance and operation
of the Common Area on its Tract, except as specified below, and the
other Party or the Operator thereafter shall continue to maintain
the balance of the Common Area on its Tract in accordance with the
standards of Section 4.2(A). Upon such assumption such Party shall
be released from the obligation to contribute towards Operator's
maintenance and operation of the balance of the Common Area, except
with respect to those functions identified above for which
continued participation is mandatory or elective; such Party's
share of such costs shall be paid in accordance with the allocation
set forth in Section 4.2(D) above. -

4.3 Building Improvements. e

(A) After completion of construction, each Party covena:n:ts_"--'

.. and agrees tc maintain and keep the building improvements located . -
7 on its Tract in first-class condition and state of repair, in
- ~compliance with all govermmental laws, rules, regulations, orders,

"~ and ordinances exercising jurisdiction thereover, and in compliance

.with the provisions of this OEA, including the architectural theme.
Each’ Party further agrees to store all trash and garbage in
adequate containers, to locate such containers so that they are not
readily visible from the parking area, and to arrange for regular
removal of such trash or garbage.

(B) In the event any of the building improvements are damaged
by fire or other casualty (whether insured or not), the Party upon
whose Tract such building improvements are located shall promptly
remove the debris resulting from such event and provide a sightly
barrier, and within a reasonable time thereafter shall either (i)
repair or restore .the building improvements so damaged to a
complete unit, such repair or restoration to be performed in
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accordance with all provisions of this OEA, or (ii) erect other
building improvements in such locaticn, such construction to be
performed in accordance w:l.th the provisions of Article III of this
OEA, or (iii) demolish the damaged portion and/or the balance of
such building ::.mprovements and restore the cleared area to either
a hard surface condition ior a. landscaped condition. Such Party
shall have the option to choose which of the foregoing alternatives
to perform, but such Party shall be obligated to perform one of
such alternatives. Such Party shall give notice to each other
Party within ninety (90) days. from the date of such casualty of
which alternative it elects. . _

AR'J.‘ICI.E v 3
OPERATION OF THE BHOPPING CBNTER
5.1 Uses.

(A) No part of the Shopping Center shall be used for other
than retail sales, offices, Restaurants or _other commercial
purposes. "Business Office" shall mean an office which does not
prov1de services directly to consumers; "Retail Office" shall mean
an office which provides services directly to consumers, including
but not limited to financial institutions, real estate, stock
brokerages, title company and escrow offices, travel and insurance
agencies, and medical, dental and legal clinics. Not more than
twenty percent (20%) of the total Floor Area on the Developer Tract
may be used for Retail Office and/or Business Office.

(B) No use shall be permitted in the Shopping Center which is

inconsistent with the operation of a first-class retail shopping"
center. Without limiting the generality of the foregoing, jthe -

. following uses shall not be permitted:

(1) Any use which emits an obnoxious and offensive odor‘-;-'
" noise, or sound which can be heard or smelled outside of any

g .----b'ui;l;'dj.ng in the Shopping Center:

S (ii) Any operation primarily used as a warehouse
operat:.on and any assembl:.ng, manufacturlng, distilling, refining,
smelt:l.ng, ‘agricultural, or mining operation;

( 1.1.1) Any "second hand" store or "surplus" store;
(1v) -Any mobile home park, trailer court, labor camp,
junkyard, or stockyard (except that this provision shall not

prohibit the temporary use of construction trailers during periods
of constructa.on,' reconstructlon, or maintenance) ;
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(v) Any dump:Lng, disposing, incineration, or reduction
of garbage (exclusive of garbage compactors located near the rear
of any building); i

{vi) Any fire sale, bankruptcy sale (unless pursuant to
a court order) or auction houae operation,

(vii) Any central 1aundry, dry cleaning plant, or
laundromat. provided, however, this prohibition shall not be
applicable to on-site service oriented to pickup and delivery by
the ultimate consumer, :mcluding nominal supporting fac:l.llt:.es, as
the same may be found in retail shoppmg districts in the
metropolitan area where the Shopping’ Center is located;

(viii) Any automobile, truck, tra:.ler or recreational
vehicles sales, leasing, display or repair.

(ix) Any bowling alley or skatlng rlnk, .:
(x) Any theater:; Y

(xi) Any living quarters, sleeping apartiﬁenﬁs,_or lodging
rooms; Pt

(xii) Any mortuary or funeral home;

(xiii) Any establishment selling or exhibiting
pornographic materials;

(xiv) Any bar or tavern or any restaurant or other
establishment that is licensed in a manner which contemplates that-
~.it will have annual gross revenues from the sale of alcoholic

- .~ _beverages for on-premises consumption exceeding sixty percent (60%)-" -
_of the gross revenues of such business:; "

(xv) Any flea market, pool or billiard hall, car wash, or

'“"dance hall.

. .- (%vi) Any training or educational facility, including but
not llmlted to: beauty schools, barber colleges, reading rooms,
places - of ‘instruction or other operations catering primarily to
students or trainees rather than to customers; provided however,
this prohJ.bJ.tJ.on shall not be applicable to on-site employee
training by an Occupant incidental to the conduct of its business
at the Shoppmng Center.

(xVJ.:L) - Any veterinary hospital or animal raising
facilities (except that this prohibition shall not prohibit pet

shops)
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(xviii)  Any health spa, fitness center or workout
facility larger than 5,000 square feet;

(xix) . Any aﬁﬁseméﬁt or video arcade greater than 1,500
square feet; and e

(xx) A drug store exceeding 15,000 square feet of Floor
Area. i,

(C) The name "Target" éha_gll "_fnot be used to identify the
Shopping Center or any business or trade conducted on the Developer
Tract. LT

(D) No merchandise, equipment or services, including but not
limited to vending machines, promoticnal devices and similar items,
shall be displayed, offered for sale or lease, or stored within the
Common Area; provided however, that the foregoing prohibition shall
not be applicable to (i) the storage of shopping carts; (ii) the
seascnal display and sale of bedding plants on the sidewalk in
front of any building; or (iii) temporary Shopping Center
promotions, except that no promotional activities ‘will be allowed
in the Common Area without the prior written approval of Target and
the other Approving Parties. In addition, if a recycling center or
equipment is required by law to be located in the Shopping Center,
the location shall be subject to the approval of the Approving
Parties.

(E) No Permittee shall be charged for the right to use the
Common Area. No Party may place signs on its Tract indicating that
parking on such Tract is limited to the customers of that Party. .

. ST A
-. (F) Each Party shall use its best efforts to cause the
employees of the Occupants of its Tract to park their vehicles only - .

ey on such Tract.

. (6) This OEA is not intended to, and does not, create or

“impose any obligation on a Party to operate, or cause to be

.operated, a business or any particular business at the Shopping
Center or on any Tract.

(H) 'No Party shall use, or permit the use of Hazardous
Materials on, about, under or in its Tract, or the Shopping Center,
except in. the ordinary course of its usual business cperations
conducted thereon, and any such use shall at all times be in
compliance . with all Environmental Laws. Each Party shall
indemnify, protect, defend and hold harmless the other Parties from
and against all claims, suits, actions, demands, costs, damages and
losses of any kind, including but not limited to costs or
investigation, litigation and remedial response, arising out of
such Party's breach of the obligation set forth in the immediately
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preceding sentence. For the purpose of this Section, the term (i)
“"Hazardous Materials" shall mean: petroleum products, asbestos,
polychlorinated biphenyls,  radioactive materials and all other
dangerous, toxic or hazardous pollutants, contaminants, chemicals,
materials or substances listed or identified in, or requlated by,
any Envircnmental Law, and  (ii) "Environmental Laws" shall mean:
all federal, state, county, municipal, local and other statutes,
laws, ordinances and regulations which relate to or deal with human
health or the environment, all as may be amended from time to time.

5.2 Lighting.

(A) After completion of the Common Area lighting system on
its Tract, each Party hereby covenants and agrees to keep its Tract
fully illuminated each day from dusk to at least 11:00 p.m. unless
the Approving Parties agree upon a different time. Each Party
further agrees to Xeep any exterior building security lights on
from dusk until dawn. During the term of this OEA, each Party
grants an irrevocable license to each other Party for the purpose
of permitting the lighting from one Tract to incidentally shine on
the adjoining Tract. FAE S

(B) Any Party ("Constructing Party") may install, with the
consent of the affected Party ("Consenting Party"), a secondary
wiring system, from the Constructing Party's Tract to the light
standards on the Consenting Party's Tract, which would permit a
portion or all of the lighting on the Consenting Party's Tract to
be operated contemporaneously with the lighting on the Constructing
Party's Tract. All costs and expenses associated with the

installation, maintenance, replacement, and operation of such
secondary wiring, including the cost of energy to light any portion
~. of the Consenting Party's Tract, shall be assumed and promptly paid -

.by the Constructing Party. The Constructing Party shall submit to -

the Consenting Party appropriate plans and specifications for the .

" 5.3 signs.

- (A) “No freestanding sign shall be permitted within the
Shopping Center unless constructed in an area designated on the
Site Plan, and only one such sign may be located in such designated
area. Governmental approvals have been obtained for a freestanding
Shopping Center sign which will be erected at the Burlington
Boulevard entrance to the Shopping Center with the Shopping Center
name on top and with the balance of the sign divided between Target
and a tenant designated by Developer, with Target to have higher
positioning on the sign than such other tenant as reflected on
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(B) Any Occupant cccupying less than ten thousand (10, 000)
square feet of Floor Area may have only one (1) 1dent.1f1catz.on sign
placed on the exterior of the bu:n.ld:.ng it occupies; provided
however, that if any such. Occupant is located at the corner of a
building, then such Occupant may have an identification sign on
each side of such corner. No Occupant may have more than three (3)
identification signs placed on. the exterior of the building it
occupies. _

No exterior identificatioh -.'_sigh:.-attached to a building shall
be: o

(i) placed on canopy roofs extend:.ng above the building
roof, placed on penthouse walls, or placed so as to progect above
the parapet canopy, or top of the wall upon th.ch it is mounted;

(ii) placed at any angle to the : bulldlng: provided,
however, the foregoing shall not apply to any sign located under a
sidewalk canopy if such sign is at least elght (8) feet abecve the
sidewalk; _ _

( iii) painted on the surface of any bu:.ldmg:

(iv) flashing, moving or audible signs:

(v) signs employing exposed raceways, exposed ballast
boxes, or exposed transformers; or

(vi) paper or cardboard signs, temporary signs (exclusive

of contractor signs), stickers or decals; provided, however, the
foregoing shall not prohibit the placement at the entrance of each -
~. Occupant's space a small sticker or decal, indicating hours of
- .~ . business, emergency telephone numbers, acceptance of credit cards, s
and other similar bits of information.

(C) Notwithstanding anything above to the contrary, each

" .--Part:y shall be permitted to place within the Common Area located on

_its. Tract directional signs or informational s:.gns such as
"Handlcapped Parking", the temporary display of leasing information
and . the temporary -erection of one sign identifying each contractor
worklng on a construction job.

5.4 Eﬂu;a_me-

(A) -=-E:ach---.Party (as to its Tract only) shall maintain or cause
to be maintained in full force and effect Comprehensive
General/Commercial General Liability Insurance with a combined
single limit of ‘liability of not less than Five Million Dollars
($5,000,000) for- bod:tly or personal injury or death, and for
property damage, arising out of any one occurrence.
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Each Party ("Indemnitor") covenants and agrees to defend, protect,
indemnify and hold harmless each other Party ("Indemnitee") from
and against all claims, including any action or proceedings brought
thereon, and all costs, losses, expenses and liability ( including
reasonable attorney's fees and cost of suit) arising from or as a
result of the injury to or death of any Person, or damage to the
property of any Person which shall occur or the Tract owned by each
Indemnitor, except for claims caused by the negligence or willful
act or  onission of such /| Indemnitees, its licensees,
concessionaires, agents, servants, or employees, or the agents,
servants, or employees of any licensee or concessionaire thereof.
If losses, liabilities, damages, liens, costs and expenses so
arising are caused by the concurrent negligence of both Parties,
their employees, agents, invitees and licensees, a Party shall
indemnify the other only to the extent of the first Party's own
negligence or that of its officers, agents, employees, guests or
invitees. The foregoing indemnity is specifically and expressly
intended to constitute a waiver of immunity under Washington's
Industrial Insurance Act, RCW Title 51, to the extent necessary to
provide a Party with a full and complete indemnity from clains made
by the other and its employees, to the extent of their negligence.
THE PARTIES ACKNOWLEDGE THAT THE INDEMNIFICATION PROVISIONS OF THIS
SECTION 5.4(A) WERE SPECIFICALLY NEGOTIATED AND AGREED UPON BY
THEM.

(B) Prior to commencing any construction activities within
the Shopping Center, each Party and Operator shall obtain or
require its contractor to obtain and thereafter maintain so long as
such construction activity is occurring, at least the minimum
insurance coverages set forth below:

(i) Workers' Compensation - statutory limits

(ii) Employers' Liability - $500,000

{iii) Comprehensive General/Commercial General Liability

"an'd" ﬁusiness Auto Liability as follows:
| (a) Bodily Injury - $1,000,000 per occurrence
(b) Property Damage - $1,000,000 per occurrence

- (¢) Independent Contractors [Liability; sawe
coverage as. set forth in (a) and (b) above;

(d) Products/Completed Operations Coverage;
' (e) "XCU" Hazard Endorsement, if applicable;
(f) :=__'_ﬁ"-fi_t-§rpad Form" Property Damage Endorsement;
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(g)'T"Personal Injurv" Endorsements;
(h) "Blanket ‘Contractual Liability" Endorsement.

If the construction act1V1ty involves the use of another Party's
Tract, then the owner of such Tract shall be named as an additional
1nsured and such insurance shall provide that the same shall not be
canceled without at least thirty (30) days prior written notice to
the named insureds and each additional insured. If such insurance
is canceled or expires then +the  Constructing Party shall
immediately stop all work on or use of the other Party's Tract
until either the required 1nsurance lS relnstated or replacement
insurance obtained. = o

(C) Effective upon the commencement 'of construction of
improvements, the Constructing Party will carry or cause to be
carried, All-Risk Replacement Cost Property " Insurance, such
coverage extending to at least the perils 1dent1f1ed in the then
current standard “All-Rlsk“ policy. o

Each Party (the "Releasing Party") hereby releases ‘and waives for
itself and on behalf of its insurer, any other Party (the "Released
Party") from any liability for any loss or damage to all property
of such Releasing Party located upon any portion of the Shopping
Center, which loss or damage is of the type generally covered by
' the insurance required to be maintained under this clause,
irrespective either of any negligence on the part of the Released
Party which may have contributed to or caused such loss, or of the
amount of such insurance required or actually carried. Each Party

agrees to use its best efforts to obtaln, if needed, appropriate -

endorsements to its policies of insurance with respect to the
- foregoing release; provided, however, that failure to obtain such

- . endorsements shall not affect the release hereinabove given. Each - .
- Party ("Indemnitor") covenants and agrees to indemnify, defend and

1ST Al

‘_hold harmless each other Party ("Indemnitee") from and against all f

~ claims asserted by or through any Permittees of the Indemmnitor's
" ‘Tract for any loss or damage to the property of such Permittee

'--_located upon the respective Indemnitort's Tract, which loss or
damage -is of the type generally covered by the insurance required
to be maintained under this clause, irrespective of any negligence
on the- part of the Indemnitee which may have contributed to or
caused such 1oss.

(D) All insurance requlred by Section 5.4 shall be procured
from companies- licensed in the state where the Shopping Center is
located and shall be rated by Best's Insurance Reports not less
than A/X; the limits of such policies shall be reviewed by the
Approving Parties and adjusted at least every five (5) years in
accordance with normal Shopping Center 1ndustry practices, if such
practices requlre an adjustment. All insurance may be provided
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under (i) an individual policy covering this location, (ii) a
blanket policy or policies which includes other liabilities,
properties and locations of such Party; provided, however, that if
such blanket policy or policies contain a general policy aggregate
of less than $20,000,000, then such insuring Party shall also
raintain excess liability coverage necessary to establish a total
liability insurance limit of $20,000,000, (iii) a plan of self-
insurance, provided that any Party so self-insuring notifies the
other Parties of its intent to self-insure and agrees that upon
request it shall deliver to such other Parties each calendar year
a copy of its annual report that is audited by an independent
certified public accountant which discloses that such Party and its
affiliates have $50,000,000 or more of net worth, or {iv) a
combination of any of the foregoing insurance programs. To the
extent any deductible is permitted or-allowed as a part of any
insurance policy carried by a Party in compliance with Section 5.4,
such Party shall be deemed to be covering the amount thereof under
an informal plan of self-insurance; provided, “however, that in no
event shall any deductible exceed $100,000 unless such Party
complies with the requirements regarding self-insurance pursuant to
(iii) above. Each Party and Operator agrees to furnish to any
Party requesting the same, a certificate(s) of insurance evidencing
that the insurance required to be carried by such Person is in full
force and effect. o

The insurance required pursuant to (A) and (B) above shall include
the following provisions:

(1) shall provide that the policy may not be canceled or

materially reduced in amount or coverage without at least thirty
(30) days prior written notice by the insurer to each insured and
~. to each additional insured:; $

(ii) shall provide for severability of interests;

(iii) shall provide that an act or omission of one of the

~ insureds or additional insureds which would void or otherwise
reduce coverage, shall not reduce or void the coverage as to the
other named and additional insureds:; and

' (iv) shall provide for contractual liability coverage
with respect to the indemnity obligation set forth herein.

5.5 Taxes and Assessments. Each Party shall pay, or cause to
be paid prior to delinquency, all taxes and assessments with
respect to its Tract, the buildings, and improvements 1located
thereon and any personal property owned or leased by such Party in
the Shopping Center, provided that if the taxes or assessments or
any part thereof may be paid in installments, the Party may pay
each such installment as and when the same becomes due and payable.
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If the Tracts are not separately assessed for local improvement
district purposes, then each Party shall pay the same proportion of
such assessments that the area of its Tract bears to the area of
Shopping Center. Such assessments shall be paid by each Party
prior to delinquency in installments over the maximum period
permitted by the assessing authority. Nothing contained in this
subsection shall prevent any Party from contesting at its cost and
expense any such taxes and assessments with respect to its Tract in
any manner such Party elects, so long as such contest is maintained
with reasonable diligence, in good faith in compliance with the
requirements of applicable law and in a manner which does not
jeopardize the interests of the other Parties in the Shopping
Center. At the time as such contest is concluded (allowing for
appeal to the highest appellate court), the Contesting Party shall
promptly pay all such taxes and assessments determined to be owing,
together with all interest, penalties and costs.thereon.

5.6 Liens. In the event any mechanic's lien is filed against
the Tract of one Party as a result of services performed or
materials furnished for the use of another Party, the Party
permitting or causing such lien to be so filed agrees to cause such
lien to be discharged prior to entry of final judgment (after all
appeals) for the foreclosure of such lien and further agrees to
indemnify, defend, and hold harmless the other Party and its Tract
against liability, loss, damage, costs or expenses (including )
reasonable attorneys' fees and cost of suit) on account of such 13T Ay
claim of lien. Upon request of the Party whose Tract is subject to
such lien, the Party permitting or causing such lien to be filed
agrees to promptly cause such lien to be released and discharged of
record, by paying the indebtedness which gave rise to such lien or
by posting bond or other security as shall be required by law to

- obtain such release and discharge. Nothing herein shall prevent a
- . Party permitting or causing such lien from contesting the validity - .
- thereof in any manner such Party chooses so long as such contest is =

/ pursued with reasonable diligence. In the event such contest is -~
~determined adversely (allowing for appeal to the highest appellate

K court), such Party shall promptly pay in full the required amount,

‘together with any interest, penalties, costs, or other charges
h-ec.es.sary_ to release such lien.

ARTICLE VI
MISCELLANEOUS

6.1 Default.

(A) If any Party fails to comply with any provision herein
("Defaulting Party"), then any other Party ("Non-Defaulting Party")
may, upon forty-five (45) days' prior written notice to the

Defaulting Party, proceed to cure the default (and shall have a
license to do so) by the payment of money or performance of some
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other action for the account of the Defaulting Party. The
foregoing right to cure shall not be exercised if within the forty-
five (45) day notice period (i) the Defaulting Party cures the
default, or (ii)} if the default is curable, but cannot reasonably
be cured within that time period, the Defaulting Party begins to
cure such default within such time period and diligently pursues
such action to completion. - The forty-five (45) day notice period
shall not be required if, using reasonable judoment, the Non-
Defaulting Party deems that an emergency exists which requires
immediate attention. In the event of such an emergency, the Non-
Defaulting Party shall give whatever notice to the Defaulting Party
as is reasonable under the circumstances.

(B) Within ten (10) days of written demand (including
providing copies of invoices reflecting costs) the Defaulting Party
shall reimburse the Non-Defaulting Party for any sum reasonably
expended by the Non-Defaulting Party to cure the default, together
with interest thereon as provided herein. -

(C) In the event any Party shall institute ‘any action or
proceeding against another Party relating to the provisions of this
QEA, or if any default hereunder, or to collect any amounts owing
hereunder, or if an arbitration proceeding is. commenced by
agreement of the Parties to any dispute, the unsuccessful litigant
in such action or proceeding shall reimburse the successful
litigant therein for costs and expenses incurred by the successful
litigant in connection with such action or proceeding and any
appeals therefrom, including attorneys' fees and court costs.

(D) all remedies are cumulative and shall be deemed
additional to any and all other remedies to which any Party may be-
- entitled in law or in equity. Each Party shall also have the right

.r“{‘,

18T Af

to restrain by injunction any violation or threatened violation’-byv“_.“-

those, if any, requiring the payment of a liquidated sum) is not
adequate.

- 6.2 -Interest. Any time a Party or Operator shall not pay any
sum payable hereunder to another within five (5) days of the due
date, such delinquent Party or Operator shall pay interest on such
amount from the due date to and including the date such payment is
received by the Person entitled thereto, at the lesser of: (i)
the highest rate permitted by law to be paid on such type of
obligation by the Person obligated to make such payment or the
Person to whom such payment is due, whichever is less; or (ii) 3%
per annum in excess of the prime rate from time to time publicly

e -31-
1256/056:06/046/91: 85545 B OPEASE

-

9108010068

-, any other Farty of any of the terms, covenants, or conditions of ...
~ 7 this OEA, or to cbtain a decree to compel performance of any such .
- “.terms, covenants, or conditions, it being agreed that the remedy at
© law for a breach of any such term, covenant, or condition (except

v 998 ned55




announced by Seattle-Flrst Natlonal Bank (Main Office, Seattle) or
its successor. o

6.3 gstogpel Ce;ﬁ;flcatg Each Party and Operator agrees
that upon written request (whlch shall not be more frequent than

three (3) times durlng any ‘calendar year) of any other Party or
Operator, it will issue to such Person, or its prospective
Mortgagee or successury an estoppel certificate stating to the best
of the issuer's knowledge that as of such date: (i) whether it
knows of any default under this OEA by the requesting Person, and
if there are known defaults, spec1fy1ng the nature thereof, (ii)
whether this OEA has been assigned, modified or amended in any way
by it and if so, then stating the nature thereof; and (iii) whether
this OEA is in full force and effect,_;,_

6.4 Notices.

All notices, demands and requests (collectlvelv'the "notice")
required or permltted to be given under this OEA must be in writing
and may be given by registered or certlfled 'U.S. mail, return
receipt requested, by messenger delivery or by - telecopy (1f
followed by hard copy) and shall be deemed to have been given as of
the date such notice is (i) delivered to the Party intended, (ii)
delivered to the then current address of the Party 1ntended, or
(iii) rejected at the then current address of the Party intended,
provided such notice was sent prepaid. The initial addresses of
the Parties shall be:

Target: Dayton Hudson Corporation
Target Stores-Real Estate
Attn: Property Administration
33 S. Sixth Street
Minneapolis, MN 55402
Telecopy No. (612) 370-6008

Developer: ¢/o Winmar Company, Inc.
700 Fifth Avenue
Suite 2600
Seattle, WA 98104-5026
Attn: Property Management
Telecopy No. (206) 223-4565

ﬂ"[;bperator: As from time to time designated.
Upon at leéét”ten (10) days prior written notice, each Person shall
have the right to change its address to any other address within
the United. States of America.

6.5 Agprovalj_nghts. Unless otherwise herein provided,
whenever a conSent,}or_approval (the "approval'") is required, such
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approval shall not-be unreasonably withheld or delayed. Unless
prov.n.s:mn is made for a specific time period, each response to a
request for an approvai shall be given by the Person toc whom
directed within thirty (30) days of receipt. Each disapproval
shall be in writing and the- ‘reascns for such disapproval shall be
clearly stated. If a response is not given within the required
time period, the requested Party ‘shall be deemed to have given its
approval. o g

6.6 Condemngtlgn. In the event of a condemnation or a sale
in lieu thereof concernlng a portion or all of the Shopping Center,
the award or purchase price paid for such taking shall be paid to
the Party owning such land so taken; it being the intent of any
other Party who might have an easement or other property interest
or right under this OEA in the land so taken, to release and/or
waive such property interest or right with respect to such award or
purchase price; provided, however, such other Party shall have the
right to seek an award or compensation for the loss of its easement
right or property interest to the extent such avard or compensation
paid or allocated for such loss does not reduce or diminish the
amount paid to the Party owning such land. Notwithstanding the
above, Section 6.6 is not intended to alter any other agreement
which may exist between the owner cf the land so. taken and any
person having an interest in said land pursuant to other
contractual relationships.

6.7 Binding Effect. The terms of this OEA and all easements
granted hereunder shall constitute covenants running with the land
and shall inure to the benefit of and be binding upon the ,
signatories hereto and their respeotrve successors and assigns who 5l AN
become Parties hereunder. This OEA is not intended to supersede,-- "
. modify, amend, or otherwise change the provisions of any prlor
_instrument arfect:mg the land burdened hereby.

. 6.8 singular and Plural. Whenever required by the context of
’-""__-th:.s OEA, the singular shall include the plural, and vice versa,

~ - and the masculine shall include the feminine and neuter genders,

_and vice versa.

- "6'?'9 Counterparts and Signatures Pages. This OEA may be
executed in several counterparts, each of which shall be deemed an

original. The signatures to this OEA may be executed and notarized
on separate pages, and when attached to this OEA shall constitute
one complete document

6.10 .Eegat-;_-zon of Partnership. None of the terms or provisions
of this OEA shall be deemed to create a partnership between or
among the Parties in their respective businesses or otherwise, nor
shall it cause them to be considered joint venturers or members of
any joint enterprlse. Each Party shall be considered a separate
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owner, and no Partyn' '-s_'_hall have the right to act as an agent for
another Party, unless expressly authorized to do so herein or by
separate written instrument signed by the Party to be charged.

6.11 Ngt_amu,c_ngg;gmm. Nothing herein contained shall
be deemed to be a gift or dedication of any portion of the Shopping

Center or of any Tract or portion thereof to the general public, or
for any public use or purpose whatsoever. Except as herein
specifically provided, no rights, privileges or immunities of any
Party hereto shall inure to the benefit of any third-party Perscn,
nor shall any third-party Person be deémed to be a beneficiary of
any of the provisions contained herein.

6.12 Excusable Delays. Whenever performance is required of
any Person hereunder, such Person shall use-all due diligence to
perform and take all necessary measures in good faith to perform;
provided, however, that if completion of performance shall be
delayed at any time by reason of acts of God, war, civil commotion,
riots, strikes, picketing or other labor disputes, unavailability
of labor or materials, damage to work in progress by reason of fire
or other casualty, or any cause beyond the reasonable control of
such Person, then the time for performance as herein specified
shall be appropriately extended by the amount of the delay actually
so caused. The provisions of this section shall not operate to
excuse any Person from the prompt payment of any monies required by
this OEA when required hereunder.

6.13 Severability. 1Invalidation of any of the provisions
contained in this OEA, or of the application thereof to any person
by judgment or court order shall in no way affect any of the other

provisions hereof or the application thereof to any other perso_n--_f;]._ :

—.and the same shall remain in full force and effect.

3T AR

6.14 Amendments. This OEA may be amended by, and only by, a .

‘written agreement signed by all of the then current Parties and
- 'shall be effective only when recorded in the county and state where
~ the Shopping Center is located. No consent to the amendment of
this OEA shall ever be required of any Occupant or Person other
than the Parties, nor shall any Occupant or Person other than the
Parties have any right to enforce any of the provisions hereof.

615 Captions and Capjtalized Terms. The captions preceding

the text of each article and section are included only for
convenience of reference. Captions shall be disregarded in the
construction and interpretation of this OEA. Capitalized terms are
also selected only for convenience of reference and do not
necessarily have any connection to the meaning that might otherwise
be attached to such term in a context outside of this OEA.

R -34-
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6.16 Mitigation of Damages. In all situations arlslng out of
this OEA, all Parties shall- attempt to avoid and mitigate the
damages resulting from the conduct of any other Party. Each Party
hereto shall take all- reasonable. measures to effectuate the
provisions of this OEA.

expressly agreed that no breach of thls OEA shall (i) entitle any
Party to cancel, rescind or, otherwise terminate this OEA, or (ii)
defeat or render invalid the lien of any mortgage or deed of trust
made in good faith and for value as to any part of the Shopping
Center. However, such limitation shall not affect in any manner
any other rights or remedies which a Party may have hereunder by
reason of any such breach. o .

6.18 Time. Time is of the essence of thls OEA.

6.19 No Waiver. The failure of any Party -to insist upon
strict performance of any of the ternms, covenants or conditions
hereof shall not be deemed a waiver of any'rlghts or remedies which
that Party'may have hereunder, at law or in equity and shall not be
deemed a waiver of any subsequent breach or default 1n any of such
terms, covenants or conditions. u

&

6.20 Dqu;Qper Purchase Right.

(2) If after Target constructs its building on its Tract
(the "Building") and first opens for business, Target ceases the
regular conduct of business in the Building provided that Target

shall not be deemed not to be regularly conducting business if the

store on the Target Parcel is temporarily not open for businessjw
-~So0lely by reason of either (i) renovation or remodeling (but not in

- excess of twelve (12) consecutive months), or (ii) reconstruction -
of the Target Building as a result of damage or destruction (but

18T Ay

‘not in excess of fifteen (15) months), or (iii) any other reason LA

- for a period of six (6) consecutive months. Developer shall have
" the option at any time thereafter to require Target to resell its
Tract, inclusive of Building, to Developer'at.the Tract's then fair
market value. Prior to exercising its optlon to purchase as set
forth in this Section, Developer shall give Target sixty (60) days
notice after the expiration of the applicable period of its intent
to exercise this option, at which time Target shall have the rlght
to reopen'lts Building. <Closing of the transaction shall occur in
escrow with First American Title Insurance Company, Mount Vernon,
Washington (the "Escrow Agent") or its successor within sixty (60)
days after Fair Market Value has been determined, with Target to
pay all excise. and .conveyance taxes, the premium for an owner's
standard pollcy of title insurance in the face amount of the
purchase price and one-half of Escrow Agent's fee, and Developer to
pay the cost of recordlng the deed, one-half of the Escrow Agent's

-35-
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fee and the cost of any title policy upgrades and endorsements
requested by Developer. . -Title shall be conveyed by Statutory
Warranty Deed, free from deeds of trust, mortgages, 1local
improvement district assessments and other monetary encumbrances.
If Developer exercises its purchase option, it shall include in its
written notice to Target reflecting such exercise Developer's
proposed all cash purchase price for the Target Tract. Target
shall advise Developer in writing within fifteen (15) days of the
receipt of Developer‘s notice whether Target is willing to accept
Developer's proposed purchase price and, if it is not, shall state
the selling price which Target is. prepared to accept. If Target
and Developer are not in agreement on price, they shall attempt to
reach agreement on price through negotiation for a thirty (30) day
period. S

(b) If the parties are unable to reach agreement on
price during the period specified in Section 6.20(a), then within
ten (10) days thereafter either party may advise the other in
writing of the name and address of its arbitrator. The arbitrator
shall be qualified as a real estate appraiser with at least five
(5) years of experience in appraising commercial real property in
Skagit County, Washington who would qualify as an expert witness.
Within ten (10) business days after receipt of such notice from the
initiating party (the "Instigator") designating its arbitrator, the
other party (the "Recipient") shall give notice to Instigator,
specifying the name and address of the person designated by
Recipient to act as arbitrator on its behalf who shall be similarly
qualified. If Recipient fails to notify Instigator of the
appointment of its arbitrator, within or by the time above

specified, then the arbitrator appointed by Instigator shall be the
arbitrator or determine the issue. The duty of the arbitrator(s)

shall be to determine the Fair Market Value. If the two (2)

arbitrators are so chosen the arbitrators so chosen shall meet

e 4,!{

.~ ‘within ten (10) business days after the second arbitrator is . -

. Market Value"), they, themselves, shail appoint a third arbitrator,
‘who.shall be a competent and impartial person with qualifications
similar to those required of the first two arbitrators. If they
are unable to agree upon such appointment within five (5) business
days after ‘expiration of said ten (10) day period, the third
arbitrator shall be selected by the parties themselves, if they can
agree thereon, within a further period of ten (10) business days.
If the parties do not so agree, then either party, on behalf of
both, may request appointment of such a qualified person by the
then presiding judge of Skagit County Superior Court acting in his
or her private non-judicial capacity, and the other party shall. not
raise any question as to such Judge's full power and jurisdiction
to entertain the application for and make the appointment, and the
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1256/054:06/04/91:MSC545 OPEASE'

9108010068 "

7 _appointed and, if within ten (10) business days after such first
- . meeting the two arbitrators shall be unable to agree promptly upon
© ‘a determination of the fair market wvalue of the Property ("Fair




parties agree to indemnify and hold the presiding judge fully and
completely harmless from-and against all claims arising out of the
presiding judge's appointment of an arbitrator. The three (3)
arbitrators shall decide the dispute, if it has not been previously
resolved, by following the procedure set forth in this Section.
Where the issue cannot be resolved by agreement between the two
arbitrators selected by Instigator and Recipient or settlement
between the parties during the course of arbitration, the issue
shall be resolved by the three arbitrators in accordance with the
following procedure. The arbitrators selected by each of the
parties shall state in writing his or her determination of the Fair
Market Value supported by the reasons therefor with counterpart
copies to each party. The arbitrators shall arrange for a
simultaneous exchange of such proposed resolutions. The role of
the third arbitrator shall be to select which of the two proposed
resolutions most closely approximates his or her determination of
Fair Market Value. The third arbitrator shall have no right to
propose a middle ground or any modification of either of the two
proposed resolutions. The resolution he or she chooses as most
closely approximating his or her determination shall constitute the
decision of the arbitrators and be final and binding upon the
parties. T e

(1) In the event of a failure, refusal or inability
of any arbitrator to act, his or her successor shall be appointed
by him, but in the case of the third arbitrator, his or her
successor shall be appointed in the same manner as provided for
appointment of the third arbitrator. The arbitrators shall attempt
to decide the issue within ten (10) business days after the
appointment of the third arbitrator. Any decision in which the

arbitrator appointed by Developer and the arbitrator appointed by

Target concur shall be binding and conclusive upon the parties. -

. Each party shall pay the fee and expenses of its respective .

- arbitrator and both shall share equally the fee and expenses of the -

.- third arbitrator, if any, and the attorneys' fees and expenses of .~

. counsel for the respective parties and of witnesses shall be paid -
' by the respective party engaging such counsel or calling such

.- witnesses.

R (ii) The arbitrators shall have the right to consult
experts "and competent authorities with factual information or
evidence pertaining to a determination of Fair Market Value, but
any such consultation shall be made in the presence of both parties
with full right on their part to cross-examine. The arbitrators
shall render- their decision and award in writing with counterpart

o 37—
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copies to each party. .The arbitrators shall have no power to
modify the provisions__oﬁrthis Agreenent.

- ARTICLE VII

7.1 Texm of this OFA. This OEA shall be effective as of the
date first above written and shall continue in full force and
effect until 11:59 p.m. on December 31, 2031; provided, however,
that 'the easements referred to in Article II hereof which are
specified as being perpetual or as continuing beyond the term of
this OEA shall continue in force and effect as provided therein.
Upon termination of this OEA, all rights and privileges derived
from and all duties and obligations. created and imposed by the
provisions of this OEA, except as relates to the easements
mentioned above, shall terminate and . have no further force or
effect; provided, however, that the termination of this OEA shall
not limit or affect any remedy at law or in equity that a Party may
have against any other Party with respect to any liability or
obligation arising or to be performed under this OEA prior to the
date of such termination. S

IN WITNESS WHEREOF, the Parties have caused this OEA to be
executed effective as of the day and year first above written.

WINMAR CASCADE, INC. DAYTON HUDSON CORPORATION
("Developer") ("Target") ~—
[ Y
By mb 1.
Name

Title & < On
_Vwﬁemmf“"’ Yargef Stores

T ATTES':% E ga‘s’ ATTEST:

"7 Name__ "D &, thtsiins Name liam P.Hise
. Title Twasure Title Ausfant Secrefory
-38- :
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STATE OF WASHINGTON )

) ss.
COUNTY OF KING ) o
on this & day dff___ = , 1991, before me, the

undersigned, a Notary Public in(And for the State of Washington, duly
commj;ssion and sworn personally, appeared
e A- y and &), b/

be the Py 7 and . F Lo
of WINMAR CASCADE, INC., the corporation that executed the foregoing
instrument, and acknowledged the said instrument to be the free and
voluntary act and deed of said corporation, for the purposes therein
mentioned, and on oath stated that they vere authcrized to execute said

instrument.

* , known to me to

I certify that I know or have satisfactory evidence that the
persons appearing before me and making this acknowledgment are the
persons whose true signatures appear on this document.

in the centidfigade written.

WITNESANE, BRGHEan officiﬁal hereto affl)!ed the day and year

MOTARY PUBLIC ALl (TPE

STATEOFWASHINGTON | ROTARY PUBLIC in and/fdr_the State of
Washington, residing aj

My commission expire 7 o0, .
STATE OF ang,gog: )
. ) ss.
COUNTY OF /-lferme,_pm )
/
on this [ g day of June , 1991, before me, the

undersigned, a Notary Public in and for the State of Mimesofa. ., duly
“commissioned and sworn personally appeared

oo Z . re ané- P4 , known to me to be -
_the : and or. Uice Hes,deat--Tamek Slores L

-

foregoing instrument, and acknowledged the said instrument to be the

free and voluntary act and deed of said corporation, for the purposes.

therein mentioned, and on oath stated that they were authorized to
execute said instrument.

B c‘é__rt_i‘fy that I know or have satisfactory evidence that the
persons appearing before me and making this acknowledgment are the
persons whose true signatures appear on this document.

WITNES"S‘_'my:h'and and official seal hereto affixed the day and year

in the certijf:i_.catj:e__; above wi'étzn. }&/m’

:;;‘1 m%%sm&r 3 NOTARY PUBLIC in and for the State of

LNy wﬂﬂﬁﬂ.ﬂﬂgw ) M.‘ﬂgg;jn_ , residing at Ma/s. .

& , - My commission expires .
_39—
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EXHIBIT A

2l . JOHN E. LEONARD, JR., PE. & PLS.
Leonardmggg;nBaudmot POBERT C. BOUDINOT, JR., P.E.

S ar RVEY
PROFESSIONAL ENGINEERS_..af\d LANDSU ORS JEFFREY A. SKODUE, PLS.

May 31, 1991 Sy Job No. 90280

LEGAL DESCRIPTION FOR: Winmar Cascade, Inc.
TARGET: 5 |

That portion of the Northeast quarter of Section 6, Township 34
North, Range 4 East, W.M., being more particularly described as
follows: e

commencing at the East quarter corner of said Section 6;
thence North 0°17'42" East along the  East line of said
subdivision, 657.12 feet, to a point that is 10 feet South as
measured at right angles from the North line of the South half

of the southeast quarter of said Northeast guarter of Section

6: thence North 88°59'14" West, 10 feet South and parallel with
said North line, 609.70 feet to the TRUE POINT OF BEGINNING;
thence South 1°00'46"™ West, 29.00 feet; thence South 1°24'07"
East, 23.02 feet; thence South 1°00'46" West, 125.00 feet;
thence North 88°59'14" West, 10.83 feet; thence South 1°00'46"
West, 167.17 feet; thence South 88°59'14" East, 6.33 feet;
thence South 1°00'46" West, 44.22 feet; thence North 50°37'51"
East, 165.79 feet; thence South 0°17'42" West, 93.34 feet;
thence South 89°%2'21" East, 51.97 feet; thence South 0°17'42"
West, 225.57 feet to the intersecticn with the South line of .
Tract 2 of the Boundary Line Adjustment recorded in Book 10

of Surveys at Pages 51 and 52, under Auditor's File No.
9007100003, records of Skagit County, Washington; thence North
88°50'37" West, along said South line, 326.82 feet to the .-
beginning of a curve to the left; thence along the curve to- ~

the left having a radius of 125.50 feet through a central . g

' angle of 24°11'40" an arc distance of 52.99 feet; thence South |
. .66°57'43" West, along said South line of Tract 2, a distance -
- of 111.61 feet; thence North 88°50'40" West, along said South
“line, 121.19 feet to the Southwest corner of said Tract 2;
_“thence North 0°08'10" East, along the West line of said Tract
"2, 'a distance of 654.55 feet to a peint which is 10 feet
South, as measured at right angles from the North line of said
South half of the Southeast quarter of the Northeast quarter;
thence South 8859'14" East, parallel with said North 1line,

432.70 feet to the TRUE POINT OF BEGINNING.

]

A 90780 Cuw
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EXHIBIT B

e ; JOHN E. LEONARD. JR., P.E. & PL.S.
Leonard and Boudinot ROBERT C. BOUDINOT, JR., PE.

=RS and LAND SURVEYOR
PROFESSIONAL ENGINEER_S__?“" URVEYORS JEFFREY A, SKODJE, P.L.S.

May 31, 1991 e Job No. 90280

LEGAL DESCRIPTION FOR: Winmar Cascade, Inc.

DEVELOPER'S PARCEL:

That portion of the Northeast quarter of Section 6, Township 34
North, Range 4 East, W.M., being morxe partlcularly described as

follows.

Commencing at the East quarter corner of said Section 6;
thence Nerth 0°17'42" East along the East line of said
subdivision, 657.12 fest, to a point that is 10.00 feet South
as measured at right angles to the North line of the South
half of the Southeast quarter of said Northeast quarter of
Section 6; thence North 88°59'14" West, parallel with said
North line, 69.75 feet to the 1ntersect:|.on___ of ‘the West line
of that certain tract of land conveyed “to the CITY OF
BURLINGTON under Auditor's File No. 8604020016 (hereafter
known as the "City Tract"), being Burlington Boulevard
(formerly known as Garl Street), said intersection being the
TRUE POINT OF BEGINNING; thence continuing North 88°59'i4"
West, 540.05 feet; thence South 1°00'46" West, 29.00 feet;
thence South 1°24'07" East, 23.02 feet; thence South 1°00'46"
West, 125.00 feet; thence North 88°59'14" West, 10.83 feet;
thence South 1°00'46" West, 167.17 feet; thence South 88°59%14"
East, 6.33 feet; thence South 170'46" West, 44.22 feet; thence
North 50°37'51" East, 165.79 feet; thence South 0°17'42" West, 15735-,
93.34 feet; thence SOuth 89°42'21" East, 51.97 feet; then"e-- o
. South 0°17'42" West, 225.57 feet to the intersection of the =~
.~ South line of Tract 2 of the Boundary Line Adjustment recorded - =~
/. in Book 10 of Surveys at Pages 51 and 52, under Auditor's File
.~ ~No. 9007100003, records of Skagit County, Washington; thence
~. .South 88°50'37" East, along said South line, 147.96 feet;
thence North 0°17'42" East, 25.50 feet; thence North 24°065'48"
West, 27.67 feet; thence North 0°17'42" East, 168.00 feet;
~thence . South 89°42'21" East, 145.00 feet; thence South
76°11'58" East, 25.81 feet; thence South 89°42'21" East, 81.95
feet to the Westerly margin of said "Clty Tract?; thence North
0°17'42" E__ast along said Westerly margin, 364.19 feet, to the
beginning of a curve to the left; thence along the arc of said
curve to .the left, having a radius of 20.00 feet through a
central angle of 89 16'56" an arc distance of 31.17 feet to the

TRUE POINT .OF BEGINNING.

v 398 PAGE4
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EXHIBIT B

Legal Description for Winmar Cascade, Inc.
Develcper's Parcel

May 31, 1991 .

Page 2 of 2

TOGETHER WITH that portion offthe Northeast quarter of Section 6,

Township 34 North, Range 4 East, W.M., being more particularly
described as follows: S .

Commencing at the East quarter corner of said Section 6;
thence North 0°17'42" East along the East 1line of said
subdivision, 273.81 feet; thence Noxrth 89°42'21" West, 50.00
feet, to the intersection with the West line of that certain
tract of 1land conveyed to the CITY OF BURLINGTON under
Auditor's File No. 8604020016 (hereafter known as the "city
Tract"), being Burlington Boulevard (formerly known as Garl
Street) and the TRUE POINT OF BEGINNING; thence continue North
89°42'21" West, 81.95 feet; thence North 76°11'58" West, 25.81
feet; thence North 89°42'21" West, 145.00 feet; thence South
0°17'42" West, 168.00 feet; thence South 24°05'48" East, 27.67
feet; thence South 0°17'42" West, 25.50 feet to the
intersection of the South line of Tract 2, as per Boundary
Line Adjustment recorded in Book 10 of Surveys, at Pages 51
and 52, under Auditor's File No. 9007100003, records of Skagit
County, Washington; thence South 88°50'37" East, along said
South line, 222.53 feet, to the beginning of a curve to the
left; thence along the arc of said curve to the left, having
a radius of 29.50 feet through a central angle of 37°39!'38"% an
arc distance of 19.39 feet to the intersection of the West
right-of-way margin of said "City Tract"; thence North 0°17.v42"
East along the West line of said "City Tract," 210.15 feet to
the TRUE POINT OF BEGINNING. e T
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EXHIBIT C
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